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Chapter l 

Commissioner Biographies 

Henry E. Hudson served as chairman of the Attorney 

General• s Commission on Pornography. Henry Hudson was born in 

Washington, o.c. He was awarded a bachelor of arts degree froi:n 

American University, School of Intat'national Service, Hashington, 

D,C., in 1969. In 1074 Mr. Hudson received his juds doctor from 

Am0rican Univ0rsity, Washington, D,C, 

Mr. Hudson is curnmtly serving his JJH'icond term as Coruuon

wealth Attorney in Arlington County, Virginia. 

recently has been appointed ta serve as the United States 

Attorney for the Eastern District of Virginia. Prior to his 

election, Mr. Hudson was the Assistant United States Attorney for 

the Eastern Diatrict of Virginia, Criminal Division in 

Alexandria. Nr, Hudson has also served as the Assistant 

Commonwual th Attorney in Arlington County, Deputy Clerk of the 

Circuit Court of Arlington County and Deputy Sheriff. 

Chairman Hudson enjoys meml:>ership in several professional 

on::;anizations including the Virginia State Bar, Virginia Common

weal th Attorneys Aasociation, Criminal Law Section of the 

Virginia State Bar, Vir,;;iinia Trial Lawyer Association, Arlington 

county Bar Association, and the National District Attorneys 

Association. In addition, Mr. Hudson has made significant 

contributions through his. work with various cOJn&unity service 

organisations including the Arlington County Volunteer Fire 

Department, the Arlington County Police Trial Board, the American 



Red Crossr and the Task Force on Substance Al:mse and Youth. 

In 1181, President Reagan appointed Mr. Hudson to tha 

National Highway Safety Coremittae. Mr. Hudson 

on tha Congressional Award Council for tha Tenth 

District. 



Judith Veronica Becker received a bachelor of arts degree in 

Psychology from <3onzaza University in Spokane, washingt<rn, in 

1961:i. She was awarded a masters of science degree in Clinical 

Psycholo9y from East.en1 Washingt<H, St<1te College, Cheney, 

Washington, in 1968. Dr. Becker received her Ph,D, trom Univer

sity of SouthiH:n Mississippi, Hattiesbun;;, Mississippi, in Clin

ical Psycholo9y in 1975, Or. Becker co!Apleted her internship at 

the University of Mississippi Medical School in 1974. Dr. Becker 

is currently licensed to practice in New York, Hew Jen,ey and 

Tennessee, 

Dr, Becker is an Ptssociste Professor of Clinical Psychology 

in Psychiatry at Colu!llbi.a University, Coll.,,ge of Physicians liu1d 

Surgeons. She is also the director of the Sexual Behavior Cllnlc 

at the New York State Psychiatric Institute, Previously, Dr, 

Becker has served as Assistant Profe~sor at the University of 

Tonnessee Medical School, an lnstnictor in Psychiati:y and Burman 

Behavior at the University of Mississippi Medical School, and 

lnt!Hn at the University of Mississippi Medical Center, 

Dr, Becker's major research intec-est11 are in the field of sexual 

aggression, rape victimization, human sexuality and behavior 

therapy. She has resear,:hed and writtBn numerous f;Hli;>Brs. 

Presentations of her research have included those before the 

Association f,:;,r the Advancement of Behavior Thera;:iy, the annual 

mz;eting of the Southern Psychological As3ociation, the annual 

rmeeting of the Southeastern Psychological Association, the 

International Acadell!y of Sex Research and the Society for Sex 

Theraoy and Research, 
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Diane D. Cusack has recently completed her second term on 

the Scottsdale City Council. Mrs. Cusack ca.me to Scottsdale in 

1957 and since that time has been very active in cmnmunity 

affairs. 

Mrs. Cusack's involvement with Scottsdale began in 1964 and 

led to service on the Planning and Zoning Commission for thirteen 

ye,u:s, five as Chairmim. !i!rs. Cusack has participated as a 

speaker and panelist at numerous meetings of the Arizona Planning 

Association, and is recognized statewide for her expertise in the 

planning field. 

Presently, Mrs. Cusack is serving her seventh term as 

President of the Maricopa County Board of Health. Ltmg active in 

Ute health field, she is also Chairman of the City*s Emer9enoy 

Medical Services Coinmittee and in the past has served as a na1~mber 

of the Board of the local Hospital. 

Aft.er receiving a bi:'H.:helor of arts degree in economics from 

Rosary Coll•Q•, Mrs. Cusack became one of the first wOJ11en to 

attend the Harvard Business School, receiving a Special 

Certificate in 1954. A market research analyst, Mrs. Cusack has 

devoted herself to community affairs since residing in 

Scottsdale. 

While raising her family, Mrs. Cusack was active in 

scouting. She initiated and managed a school library, and served 

as a Red Cross School Nurses• Assistant at Tonalea School. She 

also was preaid•nt of the Scottsdale League of women Voters and 

President of the Scottsdale Symphony Guild, and is a member of 



the !Arizcma 

Mrs. Cusack and her husband, Joseph, a Senior with 

Motorola, hav%! three grown children and rema:i n active 111.embers of 

their church and 



Park Elliott Dietz received an A.a. frCffl'I Cornell University 

with honors in Psycholo9y and Distinction in All Subjects .in 

1910. He earned degrees in medicine Ot.D.}, public health 

Ot.P.H.), and sociology (Ph.D.} from the Johns Hopkins 

University. While a Robert Wood Johnson Foundation Clinical 

Scholar, he served paychiatric residencies at the Johns Hopkins 

Hospital and the Hospital of the University of Pennsylvania, 

where he was Chief fellow in Forensic Psychiatry. He is board 

certified in p•ychiatry by the American Board of P•ychiatry and 

Neurology. As an Assistant Professor of Peychiatry ■ t the 

Harvard Radical School be ••rved as Director of Poren■ lc 

Paycbiatry at tba ■axlmum security hospital at Brid9ewater 

operated by th• Maaaacbuaetts Department of Correction. 

Dr. Dietz is Professor of Law, of Behavioral Medicine and 

Psychiatry and Medical Director of the Institute of Law, 

P•ychiatry and Public Policy at the University of Virginia in 

Charlottesville. At the University of Virginia, be teaches 

cour1u1s in Law and Paychia.try, Psychiatry and Criminal Law, and 

Crimes of Violence, provides training in forensic psychiatry, 

conducts research on sexual offeni:H?s, violence, and threats and 

directs the Forensic Psychiatry CHnict which conducts evaluati

ons on behalf of attorneys and courts in criminal and civil 

cases. He also serves as a Lecturer in the Department of Health 

Policy and Management at the Johns Hopkins School of Hygiene and 

Public Health, as a psycblatric consultant to the Behavioral 

Science Unit, F&deral Bureau of Investigation Academy, Quantico, 



Virginia$ and as a consultant to attorneys, courts and public 

agencies t!u:oughout the United States. 

Dr. Diet~ is a member of Phi Beta Kappa, Phi Kappa Phi, 

Alpha Epailon Delta, and Alpha O!Rega Alpha honor societies. ae 

\nus the recipient of the 1975 John P. Rattigtrn Award of the 

American So~iety of Law and Medicine, the 1977 Wendell Muncie 

Award of the Maryland Psychiatric Socl•tY and Maryland 

Association of Private PractJ.cing P•ychiatrists, and the 1986 

Psychiatry Section 1Crafft-Bbin9 Award of the Anier ican Academy of 

Forensic Sciences. 

Or. Dietz has served on the editorial boards of the~ 

int1 Medical Journal, the Bulletin of the American Acadenir of 

Parcbtat y and the Law, th• Ps chiatric Journal of the Oniv•rait 

of Ottawa, th• Journal of Forenaic Science•, and Behavioral 

Selene•• and the Law. 

Paychiatry Section of the Amari.can Acadell!Y of Forensic Sciam::asr 

Vice Prasi<!!lmt of the American Academy of Psychiatry and the Law; 

Vice President of th• Board of Trustees of the Forensic Sciancai;; 

Foundation; a mall!bar of the Coimittee on Federal Tramma Research 

of the National Research Council and National Academy of 

Scitmces: Chairman of the Committee on Abuse and JU.1:111.u,e of 

Psychiatry and Psychiatrists in the United States and a member of 

the Advisory Committee on the Paraphilias, Task Force on 

Nomenclature and Statistics ( DSM-III-R}, of the American 

Psychiatric Association; and a member of the Committee on 

Psychiatry and Law of the Group for the Advancement of 



Psychiatry. He is also a 11Hn11ber of the American Society of 

Criminology, tbe American Society of Law and Medicine, the 

Forensic Science society {Great Britain), and the Society for tbe 

Study of Social Problems. 

Dr. Dietz's vr1tings have appeared in the beriean Journal 

of Public Health, the Archives of General Psychiat the 

Bulletin of the American Academf of Psicniatry and the Law, 

B~bavlor&l Sciences and Law, tbe International Journal of 

Pa~ hiatry and Law, tbe Journal of the Aaerican Medical 

Association, the Journal of Forensic Sciam:::es, the Journal of 

Police Science and Adainiatration, the Journal of Public Health 

Policy, Medicine and Law, Pharmacolog~, Biocn•aiatry and 

Behavior, Victiaol 9y, and other professional journals and in 

more than a dozen books. He has addressed medical, psychiatric, 

paycholo,oical, forensic science, and law enforcement audiences 

throughout the United States and in Canada, Mexico,. Australia, 

and the Federal R•public of Germany. 
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James c. Dobson received a bachelor of arts degree in 

psychology from Pasadena Col l.ege in 1953, He was awacded a 

master of science degree from the University of Southern 

California in 1'362. He earned a Ph.D. from u.s.c. in 1967 in 

Child oaveiopruent and Research Design. 

Dr, Dobson serv(,d for foucteen years as Associate Clinical 

Professor of Pediatrics at the University of Southern California 

School of Medicine, and simultaneously, for seventeen years on 

the Attending Staff of Children's Hospital of Los Anqeles, in the 

Division of Medical Genetics. He ~as also Director of Behavioral 

Research in th,J Division of Ch.i ld Development duei11q a r,ortion of 

this time. 

More recently, Dr. Dobson has been President of Focus on 

the Family, a non-profi.t organization dedicated to the 

preservation of the home. In this capacity, he hosts a thirty 

minute daily radio program heard on more tnan eight hundred 

stations in seventeen countries, fle is ;, licensed psychologist 

in the State of California an,j a licensed M;,n·ia<;,e, Family and 

Child CounsMlor also in Callfornla. A six-film serie~ featurinq 

Dr, Dol>son has been seen b',' E ifty mi U ion people to date. 

Dr. Dobsoi: has been active in governmental activities since 

He ceceived -, special co111!!\endation trom President .Jimmy 

Carter for his work on the Task Force for the White House Confer

ences on the Family. He was appointed t;y Prnsident Ronald Reagan 

in 1982 to the National Advisory Commission for the Office of 

Juvenile Justice and Delinquency Prevention. He also served on 
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the Citizens Advisory Panel for Tax-Ref;:n,mr in consultation with 

President Reagan and curr•ntly serves on the Army Science Board 

as a family consultant for General John Wickham, Chief of Staff, 

United States Army. 

Be has published extensively both in professional journ~ls 

and for individual families. Bis tan books for parents have sold 

more tb■ n four million copies. His first graduate textbook, 

co-edited witb Dr. Richard Koch, ••• entitled Th• Mentally 

Retarded Child and 1th~ famUy and was designated the bast book in 

its field by the Menninger Clinic. Dr. Dobson was the principal 

investigator on a $500,000 grant from the National Institute of 

Bealth, studying pheoylketonuric children and those with related 

metabolic disorders. This medical directed research was funded 

by the Department of Health and Buman Services. 



l".dward ,J, Garcia was born in Sacrhr.11:into, California. Re 

received an ilssrJciate of arts degree in pre-law from Sacram~nto 

City College in 1951. In 1958 he was awarded his t.L.B, degre,.? 

from the University of Pacific-McGecrge School of Law. 

In 1984, President Reagan appointed Judge G~rcia as United 

States District Court Judge for the Saatern District of 

California. Previously, he has served as judge of the Sacramento 

Municipal Court. 

Judge G,,rcia has serv&d as Deputy District, Attorney, super

visory D&,rnty District Attorney, and Chief Deputy Disti:ict 

Attorney f<;n: the Sacrament.<) Cotmty District Attorney's office. 

He has also enjoyed membership in thB Sacramento and California 

Stat~i Bar Asaociat ions. Judg~ Gai:cia has been a member of the 

Board of DirectQi:s of th{;! L&Qal Aid Society for Sacramento and 

Yolo Counties, a membei: of the Board of Directors for the 

University of Pacific-McGeorge Alumni Association, a cbartei: 

membei: of the Soa.i:d of Di rectors of the Mexican AllHi!r ican Educa

tional Association, a member of the Catholic Charities Advisory 

Boai:d for the Diocese of Sacram.:nto, a m.:mber of the Board of 

Directors of the St. Franci;,s Corporation, a non-profit coi:po

ra.t ion for· the constnict ion of housing for the elderly and needy. 

In ,;1ddition, Judge Garcia has served as vice chaii:man for the 

Governing Board of the California Canter for Judicial Education 

and Res>1arch and a lBcturer at the California Judge College and 

as vice pi:esident of the California Judges Association. 
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Ellen Levine, editor-in-~hief of Woman*s nay and a vice 

preaident of CDS Magazines, joined CBS in 1982. Previously, Ms. 

Levine was the editor-in-chief and creator of Cosmopolitan 

Livi!:$, a lifestyle magazine pubH!Shed by the Hearst Corporation, 

and at the same time the decorating and food editor of 

coaaop litan. Mrs. Levine joined Cosmopolitan in 1976. She 

oogan her journalism career as a reporter in women's news for ~he 

Record in Hackensack, New Jersey. In addition to her editorial 

work, she has been published in many publications, including I!!, 

New York Times. 

During her career, Ellen Levine has been cited by many 

organizatlons, includin.g receiving thlil writers liall of Fame award 

for her coverage of lifestyle news in 1981. A year later she was 

elected to the YMCA 1s Academy of Women Achievers; and in 1984 she 

was honored by the Girl Scout Council of Bergen County for 

outstanding professional achievement. Similar citations as a 

woman of achievement were also given by the New Jersey State 

Federation of Women's Clubs and Douglass College of Rutgers 

Univerl!>ity. 

Mrs. Levine is a trustee of the Elisabeth Mon::ow School in 

Englewood, NMII Jersey, and on the board of directors of the New 

Jersey Ball Telephone Company. She h. also a l!lember of Senator 

Bill Bradley's executive committee. 

Ellen Levine is a graduate of welliasley Coll~e* wl:un;e she 

majored in political science and edited the college newspaper. 

She lives with her husbandr a physician# and two sons in 

Bnglewood, New Jersey. 
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Tex Lezar waa born in Dallas, Texaa. He received • 

Bachelor of Arts degree from Yale College and waa awarded his 

juria doctor degree from the University of Texas where he waa 

editor-in-chief of the Texas Law Reviev. Mr. Lezar was admitted 

to the practice of law in Texas in 1977. 

Currently in private practice in Dallas, Texas, Mr. Lezar 

ia a partner in the fir• of Carrington, Coleman, Slo■an • 

Blumenthal. Prior to joining the firm, he had inoat recently 

aerved concurrently aa counselor to Attorney General William 

French Smith and Assistant Attorney General for Legal Policy. In 

addition to engaging in the private practice of law, Mr. t.ezar 

has previously served as Assistant to William F. Buckley, Jr.; 

Staff Aeaistant and Speech Writer to Prei.ddent Richard M. Nixon; 

Special Counsel to the Honorable John B. Connally, Jr.: and 

General Counsel to the Texas Secretary of State. 

Mr. Lezar is a Fellow wi.th the Institute of Judicial Admin

In addition, Mr. Le:&ar was a member of the United 

Statea Delegation to the International Confere~~e on African 

Refugee Assistance !I and he is a member of the Federal Judiciary 

Evaluation Committee of Senator Phil Gramm and a member of the 

American Law Institute. 
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The Reverend Bruce Ritter was born in Trenton, New Jersey. 

Father Ritter atudied at St. Fran~ia seminary and then he went to 

Our Lady Queen of Pt:Htc-0 in Middleburgh, New York. ~e studied 

pbiloisophy at the Assumption Seainary in Chaska, Mirrneeota. 

Fattier Ritter began hie course work in theoloqy at St* Anthony-

on-Hudson in Rtmsselar, New York, and completed hie studies at 

St. Bonauenture•e Theoligate in ROffitil. He was ordained in Rome 

fo 1956 and recll!ived his doctorat-e in medieval dogma in 1958. 

Father Ritter is the founder and President of covemant Bouae, an 

international child care agency that operate■ short-term crisis 

centers in Na■ York City, Houston and Toronto, ••well••• 

long-term realdantial program in Antigua, Guatemala. 

Father Ritter has taught at St. Anthony-on-Budeon ln 

Ren■■ela■ r, Na■ York. Bt. Hyacinth Seminary In Granby, 

Naasachusetta, and at Canavin High School in Plttaburgh. 

Pennsylvania. In 1963, he••• assigned to Manhattan CollG9e in 

the Bronx, New York•• ca:mpua chaplain and professor of theology. 

Fathar Ritter has received national recognition for his 

extensive work with the homeless and runaway youth. He has 

received th• National Jefferson Award from the American Institute 

of Public Service in Washington, D.C.T the Service to !outh award 

from the New York State Division for Youth, and the International 

Franciscan Award. Father Ritter has received honorary degrees 

from Amherst Coll•9e, Villanova Universityt Etoaton College, and 

Fordham University. 
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Frederick Schauer is Professor of Law at the Uni versi.ty of 

Michigan Law School. He received A,B, and M.B.A. degrees from 

Dartmouth CQllege, and a J,D. from the Harvard Law School in 

1.972. 

Professor Schauer was forn1erly Cutler Professor of Law at 

the College of William and Mary. He has also b0en a Visiting 

Schol.lr at Wolfson College, Cambri(lge University, and a member of 

the law faculty in Nest Virginia University. Prior to entering 

academic life, Professor Sch~uer practiced law with the firm of 

Fine & Ambrogne in Boston, Massachusetts, Ho is <11 member of the 

Bar of the CommQnwealth of Massachusetts, and is certifiod to 

praetice before the Supreme Court of the United States. 

Professor Schauer has written extonsively about the law of 

obscenity, thB First Amendment, and constitutional law generally. 

In addition to numerous articles on these subjects, he ls the 

author of the annual supplements to Gunther, Constitutional Law, 

and has written two books, The Law of Obscenitj!, publiphed by BNA 

Books in 1976, and Free Speech; A Philoso2hical Enguirr, 

published by the Cambridge University Press in 1982. The latter 

be;:,ok was awarded the CertificatB of Merit by the American Bar 

Association in 1983. Professor Schauer currently serves as Chair 

of the Section on Constitutional Law of the A&sQciatian of 

American Law Schools, and has previously been Vic,~=Chair of the 

Section on Law and tho Arts of the same on;iaoizati,)n. Among his 

oth0r honors and awards is recs:1ipt of a NatiQnal EndQwment for 

the Humanities Fellowship and selection as Professor of the Year 
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at the School of Law of the College of William and Mary. 

Professor Schauer has also lectured at universities, conterencks, 

and other gatherings throughout the world on constitutional law, 

leoal\and political philosophy, freedom of speech, and the legal 

and philosophical aspects of the regulation of pornography. 
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Dearme Tilton i:s President of the California Consortium of 

Child ,Abuse Councils (CCCAC), a Statewide network of child abuse 

organizations inoludin9 public and privately based int•r-discipl-
; 

inary councils, agencies, and individuals. 
J 

The Consortium 

provides broad-based networking, tra~ning and technical 

assistance to programs and agencies pr41viding child abuse 

prevention and treatment in both urban Jnd rural comm1.mities. 

The Consortium has also sponsored major l~gislation ir the area 

of child abuse prevention, providing over 15 million in direct 

fundino to community programs Statewide. The California 

Consortium of Child Abuse Councils is the State Chapter of the 

Ms. Tilton is 

Administrative Director of the Los Angeles County Inter-Agency 

Council on Child Abuse and Neglect (ICAN). ICAN is one of the 

largest child abuse councils in the Country 1 including the heads 

of 18 major City, County, and State departaenta, professional 

experts in every human services field, and nine community child 

abuse councils in Los An~eles County. 

organized a private sector partnership between ICAN and ICAN 

Associates, a private non-profit charity coaprised of 

influential corporate and media repreaentativea. This partner

ship has attracted National attention for its cooperative efforts 

and for the develo~ent of the ICAN Neighborhood Pa111ily Center 

Project. This project includes the development and networking of 

comprehensive multi-service comnu,.mity-based child abuse programs. 

Ms. Tilton is a member of the Board of Directors of the National 
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Committee for the Prevention of Child Abuse (NCPCA}. She also 

serves•• a Commissioner on the California Attorney General's 

Commission on the Enforcement of Child Al:n,;se Laws. In July, HISS 

she was appointed by the California Governor to the Child Ab1.use 

Prevention Cownittee of the State Social Services Advisory Board. 

Ms. Tilton has been in th• field of children's services since 

1964, beginning as a Los Angeles County Social Worker. She was 

the County liaison between the Department of Public Social 

Service■ and the Juvenile Court when child abuse cases were 

initially transferred from the Probation Departr1Milnl: to llPSS. She 

also served aa a Supervising Children's Services Worker and 

later a■ Deputy Regional services Administrator before being 

selected to ad■lnlater ICAN. 

COl!lmendations for her work by the National1 Association of 

Counties, the Loa AnQeles County Board of Supervisors, the ICAN 

Associates, the Loa Angeles Latino Community, the Children•s 

IAgielative Or9anhation United by Trauma {CLOUT} and m•erou■ 

other public and private organh:ations concerned with the 

welfare of children and families. She ia married to Child 

Psychiatrist, Michael J. Durfee, M.D* 
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Executive Director. 

Alan E. Sears served as the Executive Director for the 

Attorney General's Commission on Pornography. 

previously aervad as the Chief of the Criminal Division and as 

Assistant United States Attorney for th& office of United States 

A.ttoruey in the Westec-n District of Kentucky, He has &!';tensive 

trial experience which includes &uperviaion of investigations and 

prosecution of sev,n:al obscenity law cases. Mr. Sears is 

admitted to the practice <if l&w in Kentucky and before the United 

St.atas district courts for the Western District of Kentucky, th1:, 

Eastern District of Kentucky, the Unitad States Tax Court, the 

United States Courts of Appeal for the Sixth Circuit and the 

District of Columbia and the United States Supreme Court. 
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Chapter 2 

Acknowl&dgements and Notes 

One of the most difficult tasks at the conclusion of a 

project such as this Commission's work is in properly expressing 

appreciation to the countleas persons who contributed to the 

success of the project. The Commission wishes to thank everyone 

who assisted in this work. The Co!Mlission elso reco9ni zes and 

commends the following persons and agencies for their 

extraordinary contributions of personnel and support. 

Arlington County Pol ice Department 

Chief William K. Stover 

Metropolitan Police Departsnent 

Washington, D,C. 

Chief ttaurice Turner 

United States Postal Inspection Service 

Chief Postal Inapector Charles R, Clauson 

United States Customs Service 

Comnuesioner William von Raab 

L<Js Anqeles County Department of Childrens Services 

Robert Chaffee, Director 

Stephen Fox, Director of Governmental Relations 
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Loa Ani:;eles County SherU:'f' s DB:partment 

Child Abuse Unit 

Lt. Richard Willey 

Los Angttrlea City Attorney I s Off ice 

Deputy City Attorney 

Los Anoeles County Counsel 

Chief of Juvenile Division 

Larry Cory, Esquire 

The Police Departments and off ice:rs of: 

The City of Los Angeles, California 

The City ,;;if Hcmstm1, Texas 

T'he City ,;;if Chicago, Illinois 

The City of Miami, Florida 

We also express apecial apprechtion to support work l'Hld 

reae;u:ch p,,n::formtHi by the Federal Bureau of Investigation, 



Director William Webster, support perscmnel at the United States 

Department of Justice, the many persons and entlties in the 
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Chapter J 

Commissioner Statements 

With the reservations expressed herein, I concur in 

principle with the conclusions drawn by the majority. The 

findings contained in our report reflect a balanced assessment of 

the evidence beard. Ic1eally, I wo~ild have preferred that our 

condemnation of materials directly affecting behavior be couched 

in more forceful language, and that our recommendations for 

enhanced law enforcement, particularly with respect to violent 

and degr,,ding materials, be lik~wise more pn:mounced. The 

reluctance of some Commissioners to adopt 111or0 potent lanquag& in 

these areas was undoubtedly attribut~ble to the scarcity of 

definitive research on negative effects. While the existing body 

of research, particularly when coupled with the totality of the 

other evidence hearfj, well supports our findings, more 

corroborative research may warrant firmer control measures. 

Hopefully tJ,ese issues will be addressed by behavim·al scientists 

in future years. 

Undoubtedly the most divisive task which confronted the 

Commission hi,s been an analysis of thos0 .materials contained tn 

Category III, This gi::cn1p encc,mpasses a wi(hi spectrum of iroaqery 

depicting sexual activity without violence, submission, 

degraziatior, or hunnl iation. Mon, than any other class evaluated, 

each Commissioi.➔r's personal v,slue assessment of the activity 

Thw lack of consensus 

among the American ptv;iple as to the morality of certain acts was 
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quite evident among our cross-sectional composition. 

From a purely social 1:H.:ientific perspective there is no 

cogent evidence that materials in this class have a predO!!lllinately 

negative behavioral effect. There is# however, a scarcity of 

research material squarely within the definitional boundaries of 

this Category. 

Much of the research touching material representative 

of this group also includes publications in other cat.egorles. 

Th• scarcity of significant reaearch In thl ■ area add•• 

definite element of caution in assessing the behavioral effects 

of this cl•••• particularly with respect to children and 

adolescent■• 

Deapite the absence of clinical evi<!ence linking Class UI 

materials to anti-social behavior, several correl ■tional 

corm•ctions are disturbing. First, it would appear that imagery 

comprisino this Cl••• may tend to encourage and promote the 

activity depicted. To the extent that the activity portrayed may 

be aorally offensive, its literary propa9ation could be a socia,l 

problem. At least one atudy has indicated that prolonged 

exposure to material in thie category may cause a desen■ itiaed 

attitude toward the aexual abu■a of women. Thia evokes 

considerable concern, •specially with respect to the effect on 

individuals with predispositions for antisocial behavior. 

Turning next to an a ■■e ■ s■ent of the social effects of 

Cla■s III material■ as ch:d:ermined from all sources of evidence, 

it is useful to weigh the evidence relating to each category of 
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potential hano identified by the Commission. Aside from 

attitudinal desensitization, tbere appeared to be no evidant 

connection between items in this Class and the contention that 

wo1M2n enjoy being raped. Sev;,ral witnesses alluded to the 

possibility that a behavioral nexus may exist, but no persuasive 

evidence was introduced. However, depictions in this class do 

tend to promote the notion that women are inherently promiscuous 

and enjoy sexual exploitation. This type of illla9ery conveys the 

impression that women are fundaPHmtally immoral and hedonistic. 

The depletions featured in Category III material appear to 

de-eMphasize the significant natural bond between sex and 

affection in their portrayal of adultery, fornication and 

The1:efore, in the final analysia 1 Clags III material 

app0ars to impact adversely on the family concept and its value 

to socie-'ty"' 

On balance, it would appear that m,1terials in Class III 

hav,2 mixed 0ff0cts d~cp<irnding ,:;,n their nature and purpose, Those 

items which tend to distort the moral s!;msitivity of .iomen and 

undermine th« vahrns unde:.·lyin9 the family unit aTe socially 

harmf~1L 

Aside from the type of harm which lends itself to a 

clinical degree of proof, obscenity impacts on soc!ety in a 

number ot ways which defy scientific standards of assessment, 

The visible availability of obscene materials and performances in 

a community derogates from the family atmosphere normally 

fostered t>y local gov0rnmental policy. As Chief Justice Earl 



Warran noted in Jacobellis v. Ohio, 373 u.s. 184, 199, "(t)hera 

is a right of the Nation and States to maintain a decent 

society." The right to preserve a wholesome community atl'!losphere 

conducive to family development in itself wan:ants the control of 

offensive and obscene materials, Chief Justice Warran E, Burger 

observed in Paris i\dult Theater I v. Slavt<:m, 413 U.S. 49, 58, 

that the desire to maintain •the quality of life and the total 

comuuH1ity environment" is an adequate legal basis for the 

regulation of obscene material. Justice Harlan ln his dissenting 

opinion in Roth v. United States, 354 U.S. 476, SOS, described 

this governmental obligation as a •responsibility for the 

protection of the local moral fabric." Inherent in the comments 

of Chief Justice Burger, as well aa those of his predecessors, is 

the ackno.,.ledgment of the existence of a moral and cultural 

te,d::m:-e in ,:;iur society, worthy of legal protection. Toward that 

end, I join Commissioner Park Elliott Dh,tz in his introductory 

coruroents. 

Turning to the issue of law enforcement as devel~ped in the 

text, my concern focuses more on the manner of expression than 

the underlying conclusion. Initially, the decision to adopt or 

enforce obsc~nity laws ~hould reside, within constitutional 

limits, with the citizens of e;,ch comrnunit,y. Our rocommendations 

are predicated on the assuMption that a coMmunity seeking ta 

implement these suggestions has made this threshold decision. 

From the evidence heard and correspondence :rs"cc i ved, it would 

appear that moat communities desire soma degree of obscenity 
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enforcement. However, if law enforcement officials in those 

communities adopt a policy of conscious oversight or neglect of 

obscenity cases, as has apparently happened in many jurisdictio-

n6, this may spawn a spectre of condonation. In time, 

attitude of tolerance will evolve to the level of normal, and 

often fossilized, public policy. The necessity for reversing 

chis course and e~ploying our suggestions for citizen action 

deserves more prominence in our report. 

The suggested prioritization of obscenity cases, which 

places the greatest emphasis on violent ,rnd degrading materials, 

seems appropriate. Of greater concern is the possible 

implication that enforcement with respect to C&tegory III items 

should be de-emphasized. While pric,ritization of resources, like 

other obscenity law enforcement policy, is a m.attar within the 

prerogative of each individual jurisdiction, I do not support the 

suggestion that any items within the current definition of 

obscenity should not be prosecuted if deemed app1:opriate by that 

to the extent that prioritization of resources 

entails the commitment of personnel to long-term, complex 

investigations, a policy of concentration on violent and 

degrading materials is logical. On the other hand, the pol icy 

disti1H:tL:rn between legally obscene materials of that type 

(Category I and IC), and those in Category III is less persuasive 

when applied to cases developed by routine periodic surveys of 

materials on display in comrr;,;n:cial areas. Under the latte:r 

circumstances, all ~ateria)s within the legal definition of 
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obscenity, as established by the standards of that community# 

should be prosecuted upon discovery. 

Our suggestion that publications consisting entirely of the 

printed word and without imagery be exempted, except for those 

relating to child abuse, is disturbing. While I have nev.;ir 

personally initiated a prosecution of a publication of that type, 

and cannot envision circmnstances warranting such <licticm in my 

community, I will not unilaterally impose my view on other 

jurisdictions. ·ro the extent that our text may appear to cond<:me 

a relaxation of &xhlting obscenity laws with respect to mati!trial■ 

comprised ■alely of the printed work, I depart from tbe 

aajority. A decision to disregard existing law mu■t in my view 

be n'!ade by the individual camt111.mity affected. 

I am also of the opinion that our report understates the 

connection between the pornography industry and organized crime. 

The evidence which I heard revealed more than a mare 

industry, particularly with respect to books and llHl\gazinas, is 

directly controlled by the La Casa Nostra, through it■ members or 

associates. 

In the final analysi%, I believe our final report represe

nts as intensive an examination of the multi-faceted topic of 

pornography as could be conducted within our time and budgetary 

constraints. Every issue presented to us was coniddered from 

all points of view. Each member of our Commission made a 

valuable contribution of time and talent to our final product. I 



aru proud s the resulting report, 
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Statement of .Diane D. Cusack 

At the conclusion of our year-lonq effort to assess the 

impact of pornography on Ai:n~rican society, it seems appropriate 

to add my personal thoughts on just a few aspects of deliberati

ons and the report. 

Althouqh sometimes with the majority and other times with 

the minority on certain points, I believe the report fairly 

states both sides of any divided issues and I am proud to sign 

this report and to have been a pert of a most intensive and 

intelligent look into a troublesome aspect of our society today. 

Our chairman, Henry Hudson, and Staff Director, Alan sears, 

deserve the 9ratitu<le of the country for so keenly perceiving and 

dischar9ing their uniquely important responsib iii ties. 

they have my admiration and thanks. 

1 know 

Those who seize upon our divisions do the report a great 

disservice. Rilther, they should credit the high degre.i of 

consensus - and frequent unanimity - as a strong statement of our 

concern for society. Our 92 recommendations ara soirnd t!lnd sure, 

and r.tust be implemented at all levels of ,Jovernment if there is 

to be any hope of •stemming the tide• of obscenity which is 

flooding our environment, 

There is no doubt among us that the quantity of pornography 

available today in America is almost overwhelmit\Q, rn add it ion, 

that large portion of it which would be obscene under the Miller 

test is shockingly violent, degrading and perverted, It 



is my personal opinion that there ia no ona who is a consistent 

user oe this material who is not harmed by i.t. And who, in turn, 

may harm others because of it. This obscene material should be 

prosecuted vigorously under the laws and according to our 

recommendations, whether pictorial, film, or writttH, works, 

But hit us not ignore that body of material which is 

sexually explicit but not obscene under the Miller test. This 

material can also be harmful - but in a somewhat different way. 

i\lthouqh not prosecuti,ble, nor recomm~nded to be so, it nonethel-

e65 presents a cause for concern. Our repoct clearly states a 

concern for material. that is objectionable but is and should be 

protected by the First Ainendment freedollls. The fact that it is 

"protect,:d sp~ech" does not aotoieatic&lly remove its objectiona

For 2SDO years of western civilization, human 

sexuality and its expressions have been cherished as a private 

act hetweB'n a loving couple CO!ll.lllitted to each other. 

created the strongest unit of society - the family. 

This has 

If our 

famili0s become less wholesome, weakB'r, and less committed to the 

fidelity that is their core, our entire society will weaken as 

well. Peopl€> who consistently use the materials we have studied 

- and children who i~advertently are exposed to the~ are not 

made better persons for it. No pornographs1r has ever made that 

claim. And those who insist that these materials do no harm had 

better .be right, for th€ risks to our futurB' are substantial. 

These materials, whose message is clearly that sexual pleasure 

and self-qratification are paramount, havB' the ability to 
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seriously um:iermine our social fabric. It is the individuals in 

our great nation who roust see this, and reverse the trend - not 

the government. Chapter 7 of Part Four the Report addresses this 

issue quite wall. 

Ariatotle has taught ua for years that a society ■u■t 

concern itself with virtue. "Otherwise ••• law becomes a mere 

contract or ruutual gu.;u::-antee of rights, and quite unable to make 

citizens good and just, which it ought to do. • tt It is 

this •good and just• society which America has enjoyed from its 

beginning. It became ao because it■ people h■d • ■ hared 

respect, a unifying vision_. a common understanding of man' ■ place 

in the world. W■ have a pheno■eoon today, in the parvas iv■ 

pr■.;em:::e of sexually explicit materials, that chall■ng■a one of 

tho!ll■ understandings held by society for thouaanda of years -

that sex is private, to be 

conaitm■nt, and fidelity. 

cherlahed within the context of love, 

we can uae this wondrou• gift to 

create or deatroy, to rule or be ruled, to honor each other or 

debase each other. Thla Report provides an al::mndanoo of inform.a

t ion, and the concltH.dona of a coaaunity of eleven citizens. 

The American peopl• must now decide what to do with it. 
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In recent decades there has been a desirable trend toward 

using empiriclll evidence to test long-held assumptions underlying 

legal doctrine and procedure and to rely on social science 

evidence to make better-informed judgments about difficult 

questions of law and social policy, Social science has given 

good service in answering questions about adequate jury size, in 

determining public perceptions of trade~ark products, in profil

ing skyjackers, in sontencinq conll'icted criminals, and in 

limiting the exclusionary rule, But social science is too new on 

th0 historical scene to have developed adequate data on every 

important soci:til problem, too little funded to have amassed &ll 

ths data desir~d, and too positivistic to tell us vhat we should 

do, particularly when cotapet :ing interests <1 r,, at stake. 

The 197/J Conu!\ission on Obscenity and Pornoqcaphy went so far 

in attempting tz:i rely cm social s0ience evidence that a majority 

of its members took the absence of experime~tal evidence of 

causation of antisocial behavior or sexual deviance as a basis 

for· urging the derequlation of obscenity. The present tommiss i<:m 

did not limit its inquiry to the products of social science 

research. While in this respect we depart fr·,)~, t;hf~ tradition of 

one pred.,.cessor Coiemission, we do not depart frora the tradition 

of those who have been charged with formula;tinq social policy 

for the whole of human history. Every time an emperor or a king 

1 Commissioner C1;s;1ck: concurs in this statement, 



or a queen or a president or a parliament or a congress or a 

legislature or a court has made a judgment affecting social 

policy, this jud<;1111ent as been made in the absence of absolute 

guidance from the social sciences. The Constitutional Convent

ion of 1181 had no experimental evidence to guide its decision 

aakin9~ When the First Congress proposed the First #,menment in 

1789 and when it was ratified by the states in 1791 and made a 

part of the constltution, the empirical social sciences had not 

yet been conceived. 

As in public policy, decision makers in l'Mtdicine must 

exercise their best judgaent in the face of uncertainty, beino 

guided by science as far as it takes usr beinQ guided by a 

commitment to the well being of individuals and of society, and 

being 9uided by sensitivity toward those situations in which the 

best interests of an individual conflict with the best interests 

of aociety. It b within this framework that I have tried to 

make my own best judgments about pornography while serving on the 

Ccmunission. At every step in our joint decision malting, the 

medical and public health consequences have been in the forefront 

of my concerns. These consequences are not widely recaonized, 

for which reason I devote most of my personal statement to an 

overview of these. 

Before the Commissioners had even mot one another, the 

press had begun to suggest bias amom;; the Commissioners and to 

wave red flags of censorship. Now¥ before our report has even 

gone to the printer, there have already been claims that we <ire 



too liberal t that we are too conservative, that we have gone too 

far; that wa hava not gone far enough, that we have ignored 

evidence showing how innocuous pornography is; ,uv:1 that w0 have 

i<;inored evidence showing how destn1ctive pornography is. In 

short, there are those who ha'Te rejected ovr findings before the 

report has even been issued, and I have no doubt mBny more will 

do so in the future without having raad it. Likewise, but for 

som0what different rtiasone, there will be those who accept our 

findings without having read our report. This ls equally risky. 

Our report is 111eant to be read, and I eru:::ou:rage every adult in 

America to do so before accepting or rejecting our findings. 

The reader should be forewarned, however, that our report 

contains oHensive materials. Some readers ,;ill be offended by 

quoted language, particularly the title& of magazines, books, and 

quoted language i& nothing when compared to the suffering 

descril:H,d by victims whose accounts are quoted in the 

victimization chapter. Tl11s is not be('!time re;1ding. As with the 

practice of medicine, on0 raust sometimes caus,:, discomfort to 

effect a cure, and it was 0ur judgment that the public and the 

truth would be best served by including certain discomforting 

materials in the report. 

I cam0 to the Cominiasion with personal vi\\!WS on pornography 

which ware based on intellectual and humanitarian concerns and on 

certain noncontroversial ethical principles; the morality of 

pornoqraphy was the farthest: thing from my mind, 



astonished to find that by the final •eetin9 of the Commission, 

pornography had become a matter of moral concern to me. While 

other Commissioners may have learned thin9s about the dark side 

of life that they had never knmitn, :t remembered somethin9 about 

the higher purposes of life and of humanity's aspiration• that I 

had forgotten during too many years working on the dark side. I 

therefore conclude my remarks with statements on morality and on 

freedom that would have seemed foreign to me not many uKmths ago. 

I. Pornography And Health 

A. Abuse of Persons Used in Production 

Pornography is a medical and public health problera because 

people, particularly women and children, are al::nuied in the 

production of certain pornographic materials. People have been 

neaten, forced to engage in sexual acts, held prisoner, bound and 

gagged, and tortured for purposes of producing pornOQraphy. In 

the course of these events they have been exposed to the risk of 

acquiring sexually transmitted diseases. Some have been supplied 

with narcotics. Of course, these crimes could have been prosecu

ted in their own right, even if there were no obscenity or child 

pornography laws. Moreover, the market for pornography is, after 

all, but one of several motives for the commission of these 

crimes, all of which also occurred before the invention of 

photography. If these were the only adverse health consequences 

of pornography, the most straightforward remedy would be 

regu.lation of the pornography industry to assure safe and fair 

labor practices. But these are not the only adverse health 



consequences of pornography. 

B. injurious Products 

Pornography is • medical and public hea).th probla becamre 

pornographic retail outlets of the •adults only" variety aell 

products imder the pretext of health and recreation that are the 

lnatru■enta of injury, botb intentional and unintentional. 

I>eople have suffocated in lxmdaga hoods. People have asphyxiated 

and burned to death in handcuffs and bonda9e restraints. l?eopla 

have bean raped and lacerated with dildos. People have had 

Maexual aid* devices entrapped in body cavities, requiring 

extraction at hospital emergency wards. People have died from 

orally ingesting volatile nitrites and have suffered ceretn:ovaa

cular injury from inhaling these same chemicals, sold as 

&phrodisiaca under various pretext labels in tbesa establish

ments* People have bean abducted and have been cormed into 

exiting their vehicles or allowing strangers into their homes 

when offenders have shown them phony police badges, sold as 

•novaltiasm in SOll!a of these establishments. People have bean 

robbed and put in fear of their life by offender■ who have 

wielded phony guns, also sold as Mnoveltias" in stnn"1! of these 

establishments. If these were the only adverse health consequen

ces of pornography, the most straightforward remedies would be 

public education, regulation of some of these products through 

food and drug law and others through criminal sanctions, and 

tort actiorrn, by the injured a9ainst pro,htcers and distributors 

of Inherently dangerous products and products that were ne9lioe-
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ntly designed, marketed, labeled, and sold. But these are not 

the only adverse health consegu:enoes of pornography. 

c. Vice Centers 

Pornography is a medical and public health problem because 

pornographic retail outlets of the "adults only" variety are tho 

most visible service stations of the vice industry. The 

peep-show booths, with the.tr locking doors, are the self-service 

pumps, as evidenced by the body fluids on their floors and Wf;lls. 

The openings in the walls of the booths allow anonymous and 

casual sexual contact, making it impossible to traca the donors 

and recipients of sexually transmitted diseases. These 

establishments ,1raw mug11ers to a pool of victim.s who are somewhat 

disinclined to report a robbery to the police. These 

establishments signal m(;mbers of the community and visitors that 

full vlce ~ervicas may be available nearby through prostitutes 

and drug dealers and, if not so dir9ctly available, are a phone 

call away through the advertisements found 1n tabloids, 

periodicals, and sex-for-sale guides. If these were the only 

adverse health consequences of pornography, the most 

straiqhtfon.ard remedy would ba to prohibit retail sal&s except 

through the mail. But these are not the only adverse health 

consequences of pornoqraphy. 

D. Sexual Disinformation 

Pornogcaphy is a medical and p,1blic healr:h problem beca~se 

so much of it teaches false, misleading, and even dangerous 

information about human sexuality. A person who learned about 
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human sexuality in the .. adults only" pornography outl111ts of 

America would be a person who had never conceived of a man and 

woman aarrying or even falling in love before having intercour

se, who had never conceived of two people making love in privacy 

without guilt or fear of discovery, who had never conceived of 

tender foreplay, who had never conceived of vaginal intercourse 

with ejaculation during intromission, and who had never conceived 

of procreation as a purpose of sexual union. Instead, such a 

J;.N:U'.son would be one who had learned that l'H:!'K at home meant sex 

with one's children, atapchildran, parents, stepparents, 

siblings, comalns, nephews, nieces, a1.mta, uncles, and pets, and 

with nalghbora, milkman, plu■bers, aalea■en, burglars, and 

pupers, who had learned that people take off their clothes and 

have sex within the first five minutes of meeting one another, 

who had learned to misjudge the percentage of women who prepare 

for sex by shaving their pubic hair, having their breasts, 

buttock ■, or legs tattooed, having their nipples or labia 

pierced, or donning leather, latex, rubber, or child-like 

costumes, who had learned to misjudge the proportion of men who 

prepare for sex by having their genitals or nipples pierced, 

wearing women's clothin'J, or growin'J breasts, who had learned 

that about one out of every five sexual encounters involves 

spanking, whipping, fighting, wrestling, tying, chaining, 

gagging, or torture, who had learned that more than one in ten 

sexual acts involves a party of more than two, who had learned 

that the purpose of ejaculation is that of soiling the mouths, 
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faces, breasts, abdomens, backs, ,m.d food at wl.dch it is always 

aimed, who had learned that body cavith.is were deai9ned for the 

insertion of foreign obj•cts, who had learned that the anus was 

a genital to be licked and penetrated, who had learned that 

m:ine and excrement are erotic materials, who had learned that 

the instrwtients of sex are chemicals, handcuffs; gags, hoods, 

restraints, harnesses, police badges, knives, guns, whipe, 

paddlea, toilets, diapers, enellla bags, inflatable rubber wmt1en, 

and disembodied vaginas, breasts, and penises, and who had 

learned that except with the children, where secrecy was 

required, pbot09raphers and cameras were l\H.tpposed to be present 

to capture the action so that it could be spread abroad. If 

these were the only adverse health consequences of pornography, 

the I/Goat straiohtforvard reaedy would be to provide factually 

accurate information on h1.u1mn sexuality to people before 'they are 

exposed to pornoorapby ~ if only we could agree on \!ihat that 

information is$ on who should provide it to the many children 

incapable of doing sor and on effective and 

acceptable means by which to ensure that exposure not preced• 

education. In the absence of such a remedy, the probable health 

consequences in this area alone are sufficient to support 

recommendations that would reduce the dissemination of that 

pornography which teaches false, aisl•ading, or dangerous 

in format ion about human sexuall ty. And these are not the only 

adverse health consequences of pornography. 

E. &ncouragino Social Behavior with Adverse ~ealth Consequences 



Pornography is a :medical and public health problaa because 

it encourages patterns of social behavior which have adverse 

heal th consequences. The person who follows the patterns of 

social behavior promoted by pornography is a person for whom 

love, affection, aarria9e, procreation, and reaponsibility are 

absolutely irrelevant to sexual conduct. We do not 111HH:! 

research to tell us that such persons on the average contribute 

more than other persons to rates of illegitimacy, teenage 

pregnancy, abortion, and sexually transmitted diseases. If these 

were the only adverse health consequences of pornography, the 

most straightforward remedy would be to more effectiv•ly 

encourage reeponsible sexual behavior, if only we knew how. In 

the absence of such a reaedy, the probable health consequences 

in this area alone are sufficient to support recommendations that 

would reduce the dissemination of pornography. And these are not 

the only adverse health consequences of pornography. 

F. Fostering Attitudes with Adverse aealth Consequences 

Pornography is a medical and public health problem because 

it increases the probability that members of the exposed 

population will acquire attitudes that are detrimental to the 

physical and mental health of both those exposed and those around 

them. The social science evidence adequatel1• demonstrates that 

even in experimental samples of mentally stable male college 

students, exposure to violent pornography leads to measurable1 

negative changes in the content of sexual fantasies, attitudes 

toward womEm# attitudes toward rape, and agi;ireasive behavior 
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within the experiaental setting. Analogous results of ex~osure 

to nonsexual media violence have been well-documented for even 

longer. Al though too few •xperiaenta have clearly tested the 

effects of degrading pornOc;Jraphy, there are suggestions in the 

few •xisting stw:Ues that expomn:e to degrading porno9raphy has 

negative effect.a in the experiaen.tal aettin~1, includin9 •liclting 

&u1xi•ty, depression, and hostUH:y. Bi09raphical accounts of 

individuals go beyond the experiaental evidence in attributing 

changes in male sexual attitudes and demands to pornography, 

including nonviolent pornography, and in docuaanting adverse 

consequences to w0$len and children of tha behavior of these men. 

SOJH of thase accounts include persuaaive examples of diract and 

imm~iate imitation and of long-tarm ■odaling effects. Moraov

err the exbtln9 population-based evidence for the United States 

shows a correlation between circulation ratea of magazines 

containing pornoqraphy (priaarily of a nonviolent type) and 

rates of reported rape in the fifty states during tha same ti■e 

pariod, even after ■any other factors were statistically 

controlled. In my opinion; we know enough now to be confident 

in assertin9 that a population exposed to violent pornography is 

a population that commits more iu:ts of sex:ual brutality than it 

otherwise wi:::mld and to suggeiat somewhat less confidently that 

the auie is probably true of a population exposed to de9radin9 

pornography. Even if these were the only adverse health 

conseg,umces of porno0raphy, there would be no straightforward 

remedies for these consequences short of reducing the expo.1:na:·e 



o.f the population to violent and degrading pon,ography. And 

these are not the only adverse health consequences of 

pornoqraphy. 

c. Instruments of Sexual Al>use 

Pornography is a 111edi.:al and public health problem because 

it is used as an instnunent of sexual abuse and sexual 

harai;;5mant. Pcn:ncxJraphy of an types is used in the sexual abuse 

of children to instruct them on particular sexual acts and to 

overcome their reslstance by showing them what adults do and by 

intimidating them about the palnful things that might be done to 

them if they fail to comply. Pornography c,f all type& is used to 

instruct women in the sexual behaviors that men desire of them 

but which they have "failed" to provide, forcing wom@n who have 

er see no ether options to choose between the feelings of 

inadequacy that accompany refusal and the feelings of 

self-loathing that accompany compliance. Pornography of all 

types is used to harass women in the workplace and. t() remind them 

into whose world they are intrudin9, leading to feelings of 

adverse health consequences of fh)J/1V)!)ri,phy, there would he no 

straightforward remedies for these consequences shore of reducing 

the quantity of pornography in circulatizrn. And these a.na not 

the only adverse health consequences of pornography. 

H. Presumed Corruption of Children 

Ponv;)graphJt is a medical and public health problem because 

it falls into the hands of chi.Idr,rn, who must be assumed 
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vulnerable to adverse mental health consequences unless and until 

proved oth;;u:wist:t. Although experia@nts to test this assumption 

pose potentially insurmountable ethical dilemmas, it should be 

possible to design studies to exmnine the responses of children 

who have been exposed to pornography in other ways. such as 

neolioent parental storage. such studies would requir• 

s,afei;i:uarda to protect the child a9ainat any ftn:ther harm and a 

suitable control group, 1:n.tch as children whose parents possest!l 

pornography to which the children were not exposed . . To date, the 

effects of exposure on young children are unknown, but it would 

be as iaprudent to as:,:H1me no negative health consequences of 

pornography on children as it would to make such an ,uu.;umption 

about a drug that had not b<£>en properly tested. Even if the 

assumed harms to exposed children were the only adverse health 

c;:::msequem::es of pornography, there would be no straightforward 

prevention or reaedy for truase consequences short of reducino 

the quantity of pornography in circulation. And thet!le are not 

the only adverse health consequences of pornography. 

L The Limits of Obscenity and Child Pornography taws in 

Reducing the Adverse Health Consequences of Porn09raphy 

The adverse health consequences of pornoorap~y are not 

liaited to a single clasli> of pm::nographic materials, thou9h the 

importantly perhaps, the adverse health consequences of 

pornography are not limited to materials that are legally 

obscene or that violate child pornography law. Thus, e::dsting 



laws, even l f enhanced and an forced as recomxM·mded in this 

report# are insufficient to prevent the adverse health 

consequences attrlbutaJ>l• to pornography. Obscenity law ia 

designed to suppress the offensive, but on m.edical and public 

health grounds it would be aora de■ irable to ■upprea■ the 

harmful. To the extent that the obscene and the harmful overlap, 

obscenity law is a powerful tool of health prOMotion. But if 

health consequences of pornography are to be 

aini■ i ■ed, ■ trategle ■ other than effective anforce■ent of 

obscenity law and child pornography law will ba necessary. In 

addition to the atrate9iea that increase the effactivenasa and 

enforce■ent of e:id.stini;i law r the nation• s health requires a 

creative search for countermeaa,u:es aQainat the adverse health 

consequence■ of non-obscene, non-child pornography, which will 

inevitably survive law enforcement efforts directed agaln■ t 

obscenity and against child pornography. In this search, we aust 

inevitably come to terms with the need for a'ppropriate sex 

education. 

The Commission report endorses citizen actions that could 

help reduce the adverse health consequences of non-obscene, 

non-child pornog:niphy, but the report is necessarily unclear on 

the nature and extent of this class of materials. Thia lack of 

clarity carries with it the risk that citizen action will be 

misdirected. To the extent that citizens care to base their 

actions a9ainst non-obscene material on its medical and public 

health consequences, they will do more to proruote health if they 



violent and degrading 

imag$s, esp•oially sexually violent and degrading images. 

Unhealthy as some nonobscene pornography may be, it is not as 

unhealthy as detective magazine covers depicting violence toward 

a woman whose se:xi.1al characteristics ,n·• emphatdzed, horror 

films depictinc;i girls or women 1n1dressing moments before the 

villain pounces upon them, or televised depictions of violence 

toward alluring, glaaorous, and wanton women. Like rape itself, 

violent pornography is not so much about sex as about violence. 

It ia no distortion of the language to refer to violence that is 

not iuucu,Ll.ly explicit as pornoQraphy. The word •pornoQraphy• 

derives from the Greek for the vritinga of prostitutea, and the 

life of the proati tute is as much a life of violence as it is a 

life of seM:. If sexually stimulatini;i materials that are m::mviol

ent, nonde9rading, and nonobscene have beneficial health 

consequences* the most important among them mi.rnt be that they 

distract attention fro■ 

degradiOQ. 

materials that are violent and 



II. Pornography And Morality l 

Acting as a whole, the Commission attempted to provide a 

reasoned analyai• of the peraiseibl& and desirable relationships 

between government and the regulation of sexually explicit 

materials, im:::luding the rights of cH.iaens to take private 

action. As a 9overnaental body, we studiously avoided aakin9 

judg .. nts on behalf of the government about the morality of 

particular sexual acts between consenting adults or their 

d•piction in pornography. This avoidance, however, should not be 

mistaken for the absence of moral sentiment among the 

I, for one, have no hesitation in condemning nearly every 

specimen of pornography tbat we bave examined in the course of 

our daliberlll;tions as tasteless, offensive, lewd, and indecent. 

According to my values, these materials are themselves iminorali 

and to the extent that they encourage immoral behavior they 

exert a corrupting influence on tba family and on the moral 

fabric of society. 

Porno9raphy is both causal am:i ayaptoaatic of immocality 

A world in which porno9raphy were neither 

desired nor produced would be a better world, but it is not 

within the power of government or avan of a aajority of citizens 

to create such a world. Pornography is but one of the many 

causes of immorality and but one of its manifestations. 

2 Chairman Hudson, Commissioners Dobson, Lezar, Garcia 
and Cusack concur in this secti.on. 



Nonetheless, a great deal of contemporary pornography constitu

tes an offensB against hun·urn di.gnity and decency that should b-0 

shunned by the citizens, not because the evils of the world will 

thereby be eliminated, but because conscience demands it. 

IIL Porrv:igrzaphy And Freedom 

when Andrea Dworkin challenged us to find the courage "to go 

and cut that '</Oman down and untie her hands and take the gag out 

of her mouth, and to do something, to risk soll'tething, for har 

freedom," I cried. And l still cry at that ia:iage. even as I 

write, because if we do not act with compassion and co1wiction 

and courage for the hostages and v ict iroa Qf th,:i, pornographers we 

do not deserve the freedoms that our founding fathers bequeathed 

us. It has been nearly two centuries since Phillipe Pinel struck 

the chains from the mentally ill and mot·e than a century since 

A.braham Lincoln struck the chains from America's black slaves. 

With this statBment I ask you, America, to strike t:h!& chaios from 

America's women ,,n,j children, to free them from the bonds of 

pornoqraph1•, to free them from the bonds of sexual slavery, to 

free them fn:n:n the bonds o.f sexual abuse, to free them from the 

bonds of inner torment that entrap the second-class citizen in an 

otherwise free nat ic,n, 

52 



APPENDIX 

To elucidate one example of the types of material that are 

probably not obscene under the Miller test but which should be 

high on any list of media depictions posino risks to health, I 

append an article that I coauthored, with appreciation to the 

Journal !)f Forensic Sciences in which it was published and the 

American Society for Testing and Materials which hold:s the 

copyright for permission to include it here. 
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erudite and too remute in settirt.l! fmrn evervd,a11 !lfe tz, appea! to the sexual ££dist uf average in• 
and educational level. hi rontra.t, cleteetive msiga:rines and deu:rihe sadistic 

settings, using the larwua.te tab!oki newspapers. Thu; dass m 
romparisnn with tlw:,se that are considered obseene or 

the basis of their expiieit use uf ennk: imagery. Detective magazinet thame• 
anti erotic images, yet are more put· 

dtase by yoong pen;ons than are magazines that tiepiel nSEed bodies. 

Perindfoals reperrting; crime are thooght to hswe nriginuted tltlt eenrnry 
Crime pamphlets and related publications *"'""""''1 at a time wheo rendititms of 
were stm pmwideti hy street merd:nmts for a Atom1d 1864, Mayhew d<t1.'rioet! "death 
hunters'' and .. -··-~·-- -~•0 m~.,•· wim were pald cut stories crirm:r Death 
hunters went tn the seenes of m,11rders autl reportet! ou the details m the running pal> 
terers fabricated or embelllslled the stories infamoo;; ,·rimes. Mayhew deseti htod "cara • 

,1,,.,,,,, +l'>• l?St Uty. By 
j(l,ll1W11ali;rt;; embraced seusadouaHsm ! 
fottement 151 fouutl its namra! litera . . . . 
begun nlher fonns of lnformatio!l a!mut crime. 

The H!!Jillll,OHfY sncoeswiu! Amerkau crime mataz:iue 
whkh am:K:areti itt 1845 lliJ. This mat11Zine 
112.ittes in its wSEe 

t:WrtlilTIS, aoo 

ammeti a!! issnes m the Nation@! Police Gazette rrom th first yea, publication, 
featured stories nf actual crimes and m~de mooe:,t use nf wnndeut Ulustratinn:L 
many .advertisements for home sexun\ enh:ai1ntment and nu;gm,entation 
dons, tmas, dothing, hat,, boots, g,ms, and "ehettp" !;oaks, By the late Fhh een• 
t~, the Gazette was !ln pink paper and had detaiitd i!lustrnticm sh,XJt1ng1s, ,.tab, 
bings, hatttt1iJ1.llS, ;wt! deb.auchsry, as weft as graphic ci1'S:rdnti,,,n< cf bttruknueli!e buxing, 

and eo<t:ktlnl'1t11, Advertriementt offered re~ea1ing nhzit:1_,,nl" of treat, 
wettere&l diseases, lmp.nlen1N': and "self ahnwe"; an,;! the lmwyeE anti de, 

tectiwes, The Gaxette w11t "'fot rome yeats ths m!l!t dreu lated of weetdy journals'' l JO}. 
The Ga.zette's deditte began around 19:ID, and ''mzHkm" mal!illPm:s ap1nated 

1924, $$$!15retl es. having wirtm1illy uo cul!uta! value Kod 
emted. MntS! than :ID are tummtly i:mbli,ms,ct a ntgnll!.f Feur detective magu!ne:s for 
which data were araiiable had rotabinetl mnnth!y drt11laiien Li 996 ~ isiues ln 1900 
IJJJ, 

Otto examined eleven detective m~h1es .asp.art ,:i a lar-,· %hid1t nf newsstand magaz.i.t1es 
in the 196(1$ and foond that they cireted ths moot rexaal and a!l ge11fflll 
dn:nla!ion magazfaes, ewen though his di:!!.& e:teloded adwert!semena aed Report• 

0.e1:ee1:m:, ntil&;~a:rn,es, Lyie noted th.at are fairly 
m dei;crll!it:g was tximmmetl, illl'i11 what cf, 

Beatr.te ttudletl one issue each cf ()Jjh."inf IJe,tttive and 
study of mass mxrket m.ag,axines and ooodutled that deteeth-e magazines were 
with the mo:n ,iolellt OO!ltent ! J6 ! . 

The rew.deirslxip of deteotiwe m~ines has on! himn dontified. wa11feltl 
duded .1 tleteetivw: tm.~ll:lc:tue ill their study of habits in 9iJ Am,eric-an hut 
their statistical the ge!lre, Freidman .anti Johnson su.r.-eyeti med ii ,Ille among 
"a:mt<e!Elitvt!" and "nooaure$$ive" and ulnth ~ hays, 20% of whom read "t'rime 
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and detective magazines"; differences l:n,tween the two groups in amount and type maga, 
2111e read.fog were sig:rmtcam !Ml ln cootraat, and Hoffrnan reported that \V:!o oi a 
aamp!e nf sixth grade boy& and gins, im:l and 7%, re,,1X,cti.veliv. a sample of tenth gnde 
boys and preferred read "detectfve/ mysrnry" m&gazines ! f 9]. ilifhether data re, 
for to magazines as lf,itri&rrwk '.i Mysury M,12a·zmw and Eitery Queen Myttery 
Magazine or to the detective magazines N,,,s;,J,,,rl'il herr there no amli, 
ence whnae rate of use cf detective miigl!zines known. 

Ll$1ective magazine, arr m:w~:,rnnu>. •ets, 
v;:nienre stmes, mnd eh:C¥i'her.: One copy of each rm,g~,,mm n ulng!e 
day at ten suburoan Bostoo Sl<m:s w,:;s. purd1ttscd ,md putell.Me 
price was $1, H; the $-0.95 to """'""'"''"'"" displayed 
af!lng with women'i, "confessino," Mld children's miigazrn,ms, uni:1.Hy adji!K"®nt adventure 
and gun m••K-"""''""' and always 1,m a d!fforent rack fmm e,p,;)Usedly erotk: men's magaz!11<:s, 
We have subsi,q11em1tly c,n1flrmetl rlbren'ations regarding µnHem, it! S10res in 
Chado!tesvi!!e, Chicago, IL; Coltmtbia, MO: TX; MO; lm Aogm• 
!es, CA; New York, NY; SL MO; alit1m1£W!l, DC; Toronto, Ontari!l, Cmnatla; and 
Melhoome, 

Nlne!ee11 .deteetive magazine issues, re11re•'.lfn,tin1Jr different title:; froo1 tix 
ers, were ,lt!tlted, Tl\ett werr: !Jeti:ctit'l' n,,,,.,,,,nw Diary. DetectiWJ Dragnet, Detective 
Fiies, Detective World, fn:mt Page IJ,,feicth•e, Guilty! Tiu, ldestfrom·Tn.Nt m,tet'il¥1\ fleruJ, 
qt1arters Detective, tlr>micide DetecfiWJ, De1,,ctil¥:. Mr1s,er Dererdw,, Off&:ai Deteetiwe 
Stories, Police ,."''"'""''"' {two issues), Reol Der«rfre. Df!te,;•ti.¥:. f}eteeriw:, 
Tnu: Polfr:2 Ye(;rbook. 

We &n11lyzed content of these 19 ismes. Fits!, the vkrlent 
and litixua! imagery in ph;Jtngtaphs for covers, article il!u.>tmtion,, tmd commercial 
atfvettlseme11tx. Second, we xna!yxed the wortlx expressfre oJ violence ,md sexmdity used in the 
t!tleu1f attich::s pronv:ited ,m tbe fmnt o,vers and listed in rhe tables of t."Ontents. Third, we 1111· 
alyzed the textmiJ rontent of ankles for descrln1imrs of violent and sexual hehavior. For this 
thlrd a stratified, random $11mple of 38 attides was selected {2 attid.:s randomly SC· 

signed attkles ln each is&11e), The re,n!l, of these content analyses are pre· 
!lented ln the foHowing ret:'tions. 

Jliusuatit>11S 

The coven of the 19 magazines hf1re 21 ph<th.)Jlraphs, The most common hnttge on front 
coven was that of a woman in an inferior or submissive pn'\itlon, ;:,e1,enitv•·St1< percent of the 
CO¥er ph,-0t1}flt'ilphs showed dominatioo and submill'iion imagcry. Men dominated women in 
71 o/~ while women dominated men in 5%. St,me showed a woma11 
Jt!ooe in a :mbmissive m:·snlti1u.ra1ted pnsition, was in 38% of the eover pie· 
tores, ;md all of the hnnn<l subjects were women. Rnpes, chains, handcnffs, am:! cloth were 

freqnem:y, <ietreastngtre:qnen,cy, other n> 
tnuggn:w, brassieres, guns, accentuated breasts, stran, 

corpres, and knives cutting insttnments. Table 1 ilmws the pereen• 
e.ach type oi image in covers, articles, and a,ircrttscmenu. 

In oonttas! to the eover photographs, the H!u:stratitms ac,eornp,mying pk· 
dressed people, law enforeement person• 

nel were mten shovrn proi..--ew.ing a etime scene nr wGtklng al a &,k; they were afways men. 
Vmnt and er,itie imagery was mul'h less ;;rcvalcnt in an:iclc 11•not01;rapns in CO¥er photo-
graph$, Whe,, it did occur, the momt prevalent form was dominati!lfl ;md suhmlmo:n imagrcy .. 



200 JoomtAL()F. f~SQiNCES 

TABLE 1-Al"'ttflt"C'J!s i,J pbo;:r,gmpJa tyMs4f~m 
delii<:li"" ""'PZ""" wwa 

C0ttn Artie!¢;; Ad\~-1t 
I~ lN"' 19) (N""' 890 (N "" 91<>) 

Sood• 1111d oomil!&l«m 
i~cy 

!U ~ la 5 
domiutmt 76 36 0 

S,n1ggles 
~tata 14 OA, 0 
Olhcr violent ill'IIJ!!f.11:$ i9 2 3 

Weapons 
.29 4 Q 

Qt' other w.ttms 
imm!mellli 14 0.7 2 

blullf imtm-ntt 5 u 2 
lloolbs 5 0.1 0 
$/tWS 5 0 3 

0 1.5 !Li 

14 3 0 
14 l 0 

mati11<1atslamg 0 {U {) 

-mmed 24 ; 3 
oott;icla ae,.,~t-ed 5 0.2 2 
gen~ 0 0 2 

Ciolllillg 
bnwi,nx 29 i 3 

5 2 {) 

0 2 4 
"~" 0 LS 3.1 

S.:imal ~ 
inm,:w!$¢" 0 O.l J.2 
mnturoation 0 0 l 
mmd~ 0 0.2 0.1 

~. and b- krmcldes. 
~tied sh!!e$ 1111d m;,:,ts, i!IIHI ron:st!JictM: 

net~ {md ~al geuilal mtm,wm. fellatio, Cllllmlm$Ut, 

11ml anal m~ffl:. 

Mc:11 domiffled W<ffllffl m 5% of the micle ~ SM wvmm dl:mmlated men m less tMi'i 
1%/o. lndividt111hi were ttmt often boon<! wh ropes« M11dcuffs,. n,oomnwn•w ~atber, 
~ (W doth. 
In~. mm~ advetmieme11ts{that is, excluding dassmed adwrtaments}, po-

as g11ns, knives, blmlt mmuments, or saws weu ~ rnoo1: 

ofmi than adornments well as panties, ~. « st;{IC.ldngs. knives. SM 
blunt inmuments were for Hie. The saws a~ m advemsemems offering~ in 
ma~ saws. U~nts 'l11()$f ~ ap~ il1 the ilklstmtioos of ~~s 
for mnu ~. 

Seffnty-threa ~ts in our~ ~ euham:ement of ~ual oontffli, ap• 
peal, nr furu:tioo. Detffl:ive er tn ~nt trainiltg was~ m 68. F~nim: pm
meted "o€f1.Cial" phQtngraph~ ldmtlfu::atioo ~ poom ~or~ ~ffl ~g 
~- Mm oontroi teclmiqua W«e dured in l5 adv~ments. Female wrestlers were 
~ in tfl, ad ma.le~ m 9. Moo isw.uhad ~mmts for md-nraer ~. 



kmely h~ du~. "rod:mmh trnmmg," and equipment for 
~ ffltpticm~ kCY$, and huildmg handguns~ 

Titkt 111mi Te~t 

Tile tita of mil:a are similar in COflmttctkm and te~ ~ detectmt m..
mies. Compllre, for -mple, the titles from two~ pul.tlooed two years apm by two 
difffflnt ~rs: "A TRU!'41>fUll OF FLESH"; "CANADA'S NUMBER l MURDER 
MYSTERY"; "MURDER BY FREIGHT TWN"; "ANNA TOOK THE BUDE 90 
TIMES!"; "SEX COP'S DEATH CHA.~ER=; "IT TAKES A ror; "OLD fmEM). 

SHIPS DIE EASY WITH A .38"; "OORTI..AND'S BLOODY SUMMER"; and ''TOR• 
TURB-SLA YER OF B, TORO" (Swrlmg lkteetiw:, Vot 73, No. 3. Mily 19&3, pablooed by 
Glime Co,inm1m!catiuns *'SATANIST SMll.ED AS HE SNUnED THE SNITCH!"; 
"ROAST A FAMlLY "BULLET BARRAGE KO'D Tim BOXING REFl"; 
"WHO LEFT THE NAKED MAN'S HEAD SOAKED IN GORE?"; ''THE HOLY VAM, 
PIBE DRANK ms VlCTIM'S BLOOD!"; "WHO BIJ:m Tim BICKERING COllPU:! 
AWAY?"; "WEIRD FETISHES OF WASH!NGTON'S RAPE>SLAYER!"'; "'HE WAS 
PLAYING HERO, SOlSHOTTimS.O.B.!' "; "ORDEALOFTimKIDNAWEDGUll, 
IN THE ffl't"'; and "L~ LESSON: NEVER MESS WITH A MARRIED MAM" 
{/itmt ~ lkte-ctiwi, Vot 48,. No. 5, May 1985, pa.Ir~ by RGH Pa~ Corp.}. 

Tile mqm:me ~ •ve the title!. of 11 of the !!!!IS a~ istoo ln the: table!. of -tents. 
T.ahle 2 ~the:~~ of words .ahoot particular t~ oo too~ and ta ma 
titles. Words~~ variom forms of ldtli:ng were most ~t and "kil," 
''murder,"' "execute," "'slay," and "hit-fflal'l:' Rolesdem:ribed ~d "m,_..,..,,..._ 

tal st~ and traits lntluded "CfflY:' "mad," ""~, ''mst,"' and 
"-l'lll)S."' Deatll•relatflli words l:ndudflli "deru:I:,'' "body, "~," "gra-veyilifd," "eeme-

,. '*ooffin,tt and "blootdtl:tlm:y." Wltile law enf~ntwOtds 1IUcll ai. "~e," "po
llee, "crime," "i::ase," and "cop" appeared iii nltl'l'ie$ of !Weey ~. d!ey fl1W: as 
~ ~ m art!cle tit!es. Sesul terms such as "rape," «gay," "dfflg:," and"~" made 
upthenextmmt pm,a!ent categoey. Aacan be seen in T.ahle l, the rmkomermtoonaidenti
W fl amclw titles in the table!. of -tents WM MV{y identil:ru to that. ffllf articles limd 00 

~-
bi the 3tl fflicles mnpted illlf an~. there were 40 killinp. F~n ~ tom!\\, and 

the ~mnQ'•fl\,i were less ~taffld murdffl; of~ victims. There fl1W: 44 e~ 

TAlij.E 2-&mmt~ of &;r1mm ~ ~ :ida 
menti,,mmg pankttk,r 1.-, 

K~ 
~ 
Mffltalsme 
natl! 
Law llltt-t 
Sn 
~!moo 
w~ 
Mut~ 
~ plll'ffl!t 
s«.ret~ 
I& 
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of sinmal violence (including t3 sexual mutilations), l4 robberies, and 3 bum!.me:s. 
dents described included 51} sn<K:iti1c!ils. 40 stabbingi., 14 stnmgula1t100.s, 
buurul and ~, 1 bfudgeooingi.. bumingi., 1 poj:!(}0:inrr, am:I l e1e>ctrc1C11t100. 

hrsooa! clfflrnd:eristics of vk1:ims and perpetrators were uwal!y speeified, adding to the 
credibility of th<i amm. F'-O!rtv•·-~n perpetrators acted against ninetv·embi victims. The of. 
fem:len im::luded 43 males and 4 females; t11e victims wem 42 When age 
was mmtiooed, offenders were usually ~ 15 and 35, while their mlms - ~y 
eithet l5to25~old, oroo:itttlian ~- Of the~ identifying race, 12 of 3Soffem:lerurul4 
of 44 victims - black. Twenty perpetrators wei:e deseribed as having been prev~ tm· 

gaged in criminal aet.mty, and seven wei:e nnied to have a µs1!cltik!tric rm 
of the offenders were killed durlllg gim battles with all ,;n,ru~ 1Nffl;t to Them• 
sanity defense W!lS raised in U mm, but only 1 defendant was aequitted by-of insanity. 
Th.1 ~ sentence wu given fue tlrnes; three prisooers had been executed when the llrtlm 
- ,,.,itten, ·we11tv.·hffl victims wei:e strangen, ~ewe were friends or ac,1uaii11tam:es, and 
nine wei:e loi-en. "'"'"'.,,~ "'•""" l!OtOO to have been homore.xu&l, 
fem&levktim:s wmi promtuteo:. sexually ndsd; women 
- almost always 1Ulldy attacked before bcing killed. 

of the llrtlm OOlltained detailed del!Criptioos of violellt acts. Cokltfully de-
scriptiioo!t Of and <:rime ~ were un!vers&l. or surveillance of vlctlm, 

tnv.estt1l!'.atim1, investlg;atm: ~ct• of too events, nrul mine loboratocy work 
were oomffiQllly deseribed. Networks of in:formimts played a pivooll role in almllst d mvemp• 
oons, nrul memive lliedia puhudty was emphmed. Arrests tended to be rapid and rnrel"jlOW• 
ering. Extensive~ was aff~ ro trials, verdicts. and sentences. Many articles eruled 
by ~ a substantial sentence and reminding too reader that the offenc:ren, « 
ot~ like them, \ll'ere still at or might soon be. • 

C-Repem 

Th.1 following six case histories illustrate how &etectlve magazines are med as a u.iroe of 
f•tasy materiat Th.1 facts am drawn from mvestiptlve rm submitted to the FBI Acedellly 
Bchaweval ~ Unit {Coes l, 5, and t,} or ffOm ase files develoiped in the cmme of fo
mmc psyehimic evaluoons (C-s 2, 3, and 4). Cases t and 2 depict muttlple murdmfl woo 
~ ~ m.igumes. 1'h.1 offender in Case 3 used detective mapilnes oormg mastur-
1:>al:ioo, bllt ~ly newer acted wt his mmt ~- fantasy wmam. The ~ile m 
Case 4 used detectiw ~ to facilitate his mmurlni.tioo fantams •d m1ty have~ ro 
act oot those fantum. The offeruler in Case 5 used detective magazines bl the emnlM10011 of 
his omme. Case 6~s the ·victim IJf an antoemt:ic fatality, woo llSOO detcctlve mapt:i'IWS 
in the cmme of acting out his fantflles. 

C-1 

A ~ murderer of the fate t951}s, had a ool!mioll IJf the rovers of .lemme magazines. 
He told~ mvestipt<:JtS that h.1 liked detertm mapilnes "~fffl' thewonls. ~ 
times for too l?ffl'm:• 

He ~d nm of h!i mims on the pretext that h.1 wlabed them to model ~ 
~fur~~. In llismtement to th<i lllvestipting offkers he md: 

I told her t1w I Wffl!OO to tal<e ptm'ffl t1w would 1'e witllhle for illu$1ratioos for m~ery ~ w 
ddffiM mapi:lne ~ott.!Mlt type, Hd tmtt!lili -Id~ metotteOO"lwmimd fettimd put 
a Nm !let mouth, Md me [wast ~tothlt. aad l did tie he:!' hadsimd ht· imdpntagagllt llet 
_. iffllf f iook a ll~ of pkt-. l ®n't temead>u exactly !low mny, of wrioos ix- iffllf 
~ ffi!I posemn ~reto ptm:. 



He ad::rwwledged that he tlever had any intention of submitting the photugeaphs 
ttoo, and added that he was l.mpment the abse.nce of °',ndage, 

Caw2 

A JS.year,o!d, married, white man was with amoro,ri11nateh muroett in sew, 
eral states, 

He had never kMwn his father, who had been esecuted for murdering a prHee uffrorr 
who also had killed a eomctioual ufflcerdurillg ,m e1!/t'ape. S:hottiy before the 
father wrote: "When i killed this oop, made me foel &GOO i.nslde. I ean 't get rrrer how 
1Hd make me fee!, fnt the llellsati.nn wRs S&1nu:th!inutruH riiat!e 

, . , He recalled his mrJl1tdmz;t!1111 hlm a of his fathtit and telling him 
that his father had hem a heroic firefighter. Later, he learoed that the nhotaern1'0ll was from a 
dtitecl1ve maJ;;ai:iue article ahoot father's mimlm !ITTd exooutiotL Oftwr1 told his resel:ll"' 

hi'll he ;;ame to hel.ieve that hii father lived within him, 
mother was married. four times am! also had a seoos of shorHerm e:-1ra:mamal su:1.mi 

pa.rtners. She frequently to!rt herso11 that she bad bee.u !w :h,-rbth<"r &he was nine. 
She ridiculed hwr son's ~wetting, which •·~··•·~"~tn llim pants" ln 
fnmt of guests; he was atw nwatOf! for the bedwettiog tttf!mrs. Fm as mg as he 
could recall he .had had reenrrent ntflhtnrnu,;)S 51111.11:!leret! 11yion dmllat to womef! 's 

being strapped to a as green. gM filled the room, One of 
ste:pfa:thers beat him welentless hiilmmet nu!.slde, he was 11wakef!Wtl !:ly 

stepJ,ttl11ff !)urning bis wrht with • oermn.mn,t swat. for a childish 
'.le 11riuating, he W11$ fo 

ter·vernm. t.hestepfather puiood 
al:m.snd hwr dtlh!run. from the e 

KiJ:ockwd t1neonszlr1us on m1.1.!tipie oo;,is,inns, he was ooce briefly tt)mat0se uge l & und for 
over a week at appr<Jximately age 20. A ;;ompntoo tomography (CT} swan the hroin s.how:etl 
al:mormat!y enlarged sukl and slightly en!atged vemric!es. Results of the Halsteatl·Reitan 
Nentx,pS!ydrob:;g:l,:al Battery and the Luria,Nebratka Nenropsychologicail &ttcry were hiter, 

damage to the fnmtai ro!iw, 
he had forvm1111,tlis1n, mruicwt1s acts, running away, !ITTd mu!, 

t>u:rgtmn. t~µmitng at age seven if! i.u,c ,xn,uv,i.ur older brother}. Appre,hentli:d for 
7,veai>n!d girl at ~e ls, he was sent to reform school for a y,c.ar. He was 

school for mi£t.'flndnct and At age l 6, he was arrested for 
and later turned m authorities. 

At age 18. ,,,_ks after the birth of hM flm child, he married t.he child's mucther. 
subsequent arresta fQf' ai:med hfa wife, assault, autn theft, 
parole ;uatlnn, and ether offenses, he was awardoo CUJ.iody rlf hh; il,u,uh1,-rafrer ct,vor,;mz 
him &st wlfe. Hls seeon&and third mamages ended in tllvoree after he heat his wives, and 
fuurtb marriage euded ln divoree for nnkl1Y.,wn reasoos, 

Af!er m.any more a.mstm !ITTd a Jail escape, he was e,'enturu.ly sentenwed to 
armed f!f!hhery ooov!eJJ,;;n, He initiated :.exual contact with llis .:.e11en,}!1lar•old da,ug.nter 

the pmfln Prisnn re0Jfds from his ear!y 205: dncumeat a i,syrn,,Ht 

eplsnde with parannld ctetustt)nsand snicidru fol!nwinathe death of a btnther. After 
he from 1m;1f'l'llinated ooe wn:man and !lla!Tled uother {his fifth wife}, 
He aep-.1,ttxl frotn after he was released from parole, Hfa seeom:l through fifth wives ap, 

en,nigh tn pass at teenagers, 
30$, he llved as hnshand and wi.fo with his 13,yeaMA<l a,uu,111e,. 

pi,!!;Uam:y was abooed, He oontinue<l to ~ Ms aru,um:rer. 
alro sexually assaulted one of her girlfrieoos, 
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blrthmlyg by ~idng his then 14-year-dd dwghttt. Eventualfy she ~ to her gtand· 
pamm' lrome, and oo bepn living and traveUng with another wol'!Wl, woo became his 11mh 
wife and his partner in a two-year series of rapes and murdffl. 

His wife~ of his fanwies of torturingyoonJ girls and his fflire fotWl'!fflffl heooutd (:ffl• 
tro1 and abuse, and she~ him in each of l'lis koown m1.miet!i by selecting the vkiim, l'!t"' 

~g the ahdw:&rl, ud ~g the~. He beat, tmured, and~ bis vie,. 
ts, w11om· he fi:m:ed to play the role of his daughter in fantasy seenams that he ditffled. 
AvaiiahJe data wgest that oo killed his w:funs to avoid ootertioo and not because the Idling 
p.ve i1im semal pblwm. 

His early victims were ail teenage girl£; his later victims included adrdts. After his l:!:mw 
iwrom, he ap.m raped his daughter and her friend. They~ these offenses, and mat· 
rest warrant was issued. The offender changed his identhy, as oo had on previ()l;s ~. 
miq ~ identifatioo papm. A gun enthusiast, he oought and sold vamus fireums; 
soortfy before his last 1'1.11ffl, he~ two remwen, 1m automatic pistol, a dffringer, and 
a semiautomatk assault rifle. Those victim's bodies th.at have been lo.tated soowed du.th by 
gunshot wounds or~ to the bud. Some of the bodies were still bound. 

Mutu~ he regaroed as shamefut, dirty, md anmanly. The fim w:urufy explicit pie• 
turos he cooid reeall rum.ng seen were photographs of his mother with a mm he did not~
nize. Atthoogh wnffiar with semaly expiicit men's ITIAiazines, he had nevtt been to an aduit 
book store or 1m X-tatro mcme "because I didn't want mybody to think l was m that 
~-" Ha~ Dtt ~ and l'SJi1Cho influential m his: iife. In speaking of sexual 
~s, he~ to "sadlsm•mochotlu" isicl, but noted that this did not i:rpptyrohim: 
* ... sadlu•~lu ls where JOO like to be hurt while JOO hllrt, and t don't think that's lt. 
Mayne - W cf it. case I think rve heoo hurt enoogh." The ~ ffl'.ffil\Ctemtic of 
~•and ~ioo ~ disgusted him: "That aln't me .... The halt m the 
~. the u«lSS ~. I think what they've done is taken a fantM}' and ~do ft. The muk 
mues ~ b:lk likeoot of Mat$ .... You're in a room and agm wmksootwfth a rubber 
suit w whip and she's mb,ioot t6 get mm." Asked about the covers of detective magaames, he 
~bf~ that they are what he realty likes md that the intemewer seemed to fflui 
bis mmd, ~ ~ tim allowed him to say what he was already thinking. 
, When hewu 14, he teamed that his fn~ father .tnad been caught heeaum his mother had 
told the ~ his w~ts. Aft# reporting this:, he stated: "~ l [thmk) about 
blowm' her.head d., .. ~ I wmta' put a sootgun in her mouth and blow the~ of 
her bud d ... "For~ bis fffm'ite semal fantasy was of torturing Iiis mother tn death: 

f -pu• smughctup by httfeet, mip i-, hang ileT up t,y ilert.ret, ~ llei-, WM! u razor~. 
make little wu.jm ffl:Ue oou. ~ tl!e blood tun out, just drip off ilff ileltd. ~ Im' np m the 
~ put airplue ,-~ her, lipt w 11p. TllitiOO "Wtffl" on her~ •.. 

Thii famasy ~ ~ and came tn mdude fi:m:ed sexual activity and other fOffll,$ of 
~ and tm'tttN, Mmr his fiN wife left him, she replaced his mother in the fant~; eventu
aly their daughter~ her. 

C-J 

A JS.~ single, white trum was~ with l1l'.WTl'led tohhery. He had had~ 
~ hosp~, each time ~ a ~ of chronre unfflermtiated 
-~~ He wu ~oo to have Cffll~ the .wnoot M:t to p.itt ffluimimoo. 

Hefeft~dw-thenmth grade and never worked. He admitted toooutsof heavy aleohol 
~. but denied ming other dmp. He had heoo ~~for thremamg 
the ~t, ~~robbery, and attempted hank tohbecy. He admitted srev
em ~~and tm~ fut which he had not. been~. During the tmrg. 
larieshe had taken food and worn, 1's u~. ~ bureau draWffl, and tom up 
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clothes, He adm!!ted to "p • ' ''"'"""<"'~"-'imr. dcrming 
slips, dmses, and On oc,>asiom en the ot1mri;n1tt 

wne away and itft noie, threaiening lo kH! 1hem if they did mn le 
denied urinating ni ddeca!in iese ough had 
laining cat feces. He had ,d& ttie • 

At age ten he had engaged u;i! .. a nleee; 
int""'''"'''"'' After he quit sch,xil 111 age I 6, he Hw:d hddl 

who hntame pregnant aml misea • 
foro:d · • • · • 

descrlt 
fim eo 

By h' , tying her with heavy, 
rangu!ntkm, 1:rn:l then 
avred there f;mtasies, 

em ont." By his 2t1s, ht 
was having faniasies of mutilation, rmearing and drinking blood, and enntim1ing inletcnJrrra 
after his 1rictim 's • • • • • " 

He stated that 

erotie 
in mimir. He particularly liked 

whores," mul he rn,1:rrturb11ted orgum whiie 

be "k.,s.ing zvrntro! 
tha llttarnied ro!Jhary, 
th,:mghts of wnmen stm{tsiing, 

A detaHed review nf his records uncovered 
phrenla, He admlttctl tz, having leigntd rw::nta! 
out his fantasies, 

Case4 

A 20,year,,:,Jd, single, black man with no prnvioux crimi:nai record hul seveuJ 
evaluations wax inearrernted for stxnai!y rnotexting chiklren, At !east thrne complaints had 
bt.>au kxigcd nr1ivKITTsiiy against him widmu1 fomial charges being filed. 

two sexual assaults against prepubescent in the first incident he 
asked a girl tn gp with him, r!aiming that a wanted to speak with .her. He grabbed the 

pulled her pants down, and fondled her gtnita!s until somenne ap:pe;i,rr,L when he fled. 
secnnd inddent wEs slmi1ar, although repm:ted!y mott: fotrefu!, the virtlm resisting 

more aggrrasively, He fled when the victim hit him, He denied any rexmll e,mtact with his Vie, 
tima, hut did ,ay that in one offense against a gid he "kept hitting untl! she ,mo,:;n.aious; l 

she was daad," 
fat.her had been :rarely present, and the family ;vas on welfare, One of hit brnthers was. 

said to he menta!!y marde-d and institutinnaHzed. He claimed to have had l!l1Jxl 
with nv:ntlha,s and had friends, He enmi:llel.ed ninth grade with below average 
grades; the school authorities had wanted placed edueatinn daises, hut his 
mnther .had refuse,:L He was never married, had no military histnry, and worked intermittently 
!n ua;;kuwd j,;bs, He aeknnwkdg:ed mnJ:letate use of aknh,w and m@tljtlllll@, but denied 
nther 
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Doring the szreening psychiatric interview he denied any symptcms suggestive d a psy• 
ehotic illneSi. He claimed his present offen1JeS occutred bccauve he was "too seared to ask out 
women." that older women might reject him aml te11 him was ··mo ynung, a 
kid. and l ca1ft handle that," he fdt anger towitrd oli:ler womerL "!lke ! wam to kiU them." He 
admitted to daydreams about "beating them np" followed by His masturbatory 
fantl!Sres involved ln whkh the hands or the women were behind their blieb, 
their mouths gagged. and thei.r tied 10 0eI1;x1s,~. He denied n111smrbniory fanuis.iez invo!v• 
ing other injury. He a!oo denletl cn:rsstlreSiiing, He believed l1e would met m, l1ir 
masturbatory famasies: "Ijust em1!dn't vee doing wmething !ike if she don't 
do as I tell her. H I get mad i start tearing up bill i like kids, 1 had l 
wooldn't want someone that to ihem. He claimed hiv famasks invnhed ··mostly white 

~es l::t 
He $aid that he frequently used vi.'iua! media stirm1late hl.s ma.~tn,rh:stnf'l 

favorite i!ll!lges involved women wearing mw:lergat:ments. sndt as nr,,sc•1el't·,~ 
NH,,m,l'i'£ bathing which he cnmmm,!y found on detective ma.Razine 
that he fonnd detective mnga,;ines iess anne11llrtZ than traditional n,,m~~m,n1',< 

A .J+ve,1£·•,M!l. white re<:cived a telephone call a 
nnmutfa,:turin:g fi.rm tha! h»d developed a new l:lra;.sieres and 
ing survey in She wru; invited lo in the si.n-vey, She wouid be 
bras to wear for six momhs, when ,w.,u!d be tn complete a as 
emnfOr!, nnnu:nm·v ;ind washabi!l!y, She mg;eed and pmvided her bust measurements to tlw 

Ap1:m;x111n1:.e1yzeven months later, same man eat!ed the second time a11d 
like !o deliver the bras lo her hume. She ;u;ked that he ca!! 

•Nanted lo discuss tile m11tter with her hu,bam:t Vfhen he rang. she 
dded Mt tu uartii~inate the survey. He responded. "l don't want 
you, l just waiit to deliver the !:was.'° She h,mg up immediately. 

Five mouths later, llj'.Km reeeivi11g a mail whkh "'""""'"'" sketches 
bound, in various 

m1m i:a!Ied asking for her of the s.keteh.:i, 
A veeond containing four skeiehe. similar w the aboo! four 

rrumths later, ag;ilrt followed by & te,heof10,n,e Doring this eo,overznricn, 
that she meet him and ,aid he wc11.11d ea!J again w arrange the meeting. He deserlhed the 
wallpaper pattern in her bathroom. He n:,,:d no profanity the telephone rnnvtrt.l.ltl◊llS. 

Approximately four rm:m,hs later he ea!led for the sixth time, requesting meeting. She 
hung up on him, Within days came another eat! during which agreed rn meet him at a 
sh,::,pping eenter near her home, She notlfied the who arranged rn,~v,,,ithn0e. After wait, 

m vain for 45 min nt the appu\med looat½oo, she tafked with the smveHhng officers and 
drove home. 

The foll.~"'''"'' month, the man ca!lerl am! ae-c1.m1tdy d:eserlbed her mc,ve:meni, the ren· 
dezv.:xrn and her return home. He requested that S:he deliver two or her designated 
Sahatmn Army dot hes bin, she m.itificd 1he poliec and a sn rvei!htnee of the du,p site wu 
anumge,d; h°"'·ever, the offender was able to the bras umk!et:ted entering the 

from an in the rear. ,.,,.,,.;n«•• she reeerved a thkd package ,;;◊n-
two pictorial pages, an advertlzement page, and a enwer from a detective mag· 

bras harl remen stains and "'""""'"'"'"' them, The masaz,in.: eo%er and the pi,> 
ihowed a wz,man threatenad by a man holding a knife; het name wa11 

written above the women and the word was written alxwe. the men. The adverii:sement 



That '\¥Im® month, she received a letter ,vw,t~i•nir"' po!lm,id photograph¾ of a white male, 
nude except for a ski mask, masturblltlng ln a hmel room. The said that lie had rented 
the fOO!il, fotem1ul to kidrrnp her, and had b◊ugh! rope with which to bind her am1 a e;imern 
with which to tab pictures uf her pe1rfo1rmiog varltos se:ml!f 11cts, He ealkrl her shortly 
after the received the letter. The eleventh am:! final ea!! came month 1:ator .. 

.from the phot<igr;apl,t the police were ahi:e to th" where they found that he 
had ,..,,,idet1,ct rnmkr real nnme. He amrsted, OJllvieted, Mid sentenced te one 

At the time of hb;;arrrst, the police seized a cm1ta:mt1U! crnt magazine 
¢0\Nlf!I !hat WOm®ll Ill jlO!CflWHly 

Case@ 

A 3-0,yearNJkl white man tl1scm"et1:t1 his ap1ninw::nt, He w11a partraily a,dpended 
ill a door1.vay by a h:ngtll of plastic dothes!ine which endrekd hls neck twice with a lrnot on the 
right, The efothesline went up tn and ahiwe the door and was afl'Laeil to a 

besldn the ffa amu hung at touched the fk1<:tL A of 
wire cutters and m<Jre ckrthesl.ine were foond nn a. was!dng machine in !he ap,anmenL He wmz 

11 hrru;siore, ad c&!f•len6'fh !lllCks. 
ftorH of him WE& ii which d;> 

a str,mg!.ing 11 ym.irrg woma11 who a blatk n.r,zssrere. advertfa,> 
men ts taped to a lltarhy wall shewed a • • • • ownre ,mly a hra\tiere and 

rraph on, md the 
tile ph<mt,gtaph had a pl;:, 

their 
Dilly child 
with hix parems xix day, earlier, A played pool vn the evening before 
his death vlas the last person Oescr1tn,d him as heen in good 
xpirlts ai the rime of thek 

The death wax ntled 
props suggest a brassiere 

nmrder of n woman wearing a 
sadistic that he had been with his own 
have been his wife, {This cnw has i:toen rerxwted in 

ooective mr1gaxn1es1u,,ta;poi,e cmr,crmfn:n1uy images !for example, pkt mes of scant, 
ily dad women nr descrlpti\mv nf s,e;mal with lma.gev of vk,ience and suffering, Detective 

ate m,t the only source for !his mrnhlnatinn nf images; many reren! horn,r films, 
crime films, aod rock video prooucriorrs have simiiar ,;haractcristka, One found that 
bondage and domination was the primary theme of pf the mi,gazwre, 
bookst;,res Unlike these magazi,n·s, de!eetive magazi.oes, 
and available on many newutimds, have a large ciKn!atio1L They are mvrn,H''"""'' dhi:nla,-ec!, 
unlike magazines nonviolent oudity, and there is 110 effort to di$enar;;1ge sales to 
miDHO\, 

The eaze,., reported,;n this paper ,h,tw tha! somt i"tatlers who use magazilles as 
wcrees of sexual material net un their fanlusies. MacCul!och et a3 !22f have de• 
scribed men whc, jlr~reu fn,m sadistic n1astnrhatinn hmta,ies tncrimes that enaet portions of 



the faatasy reqwmee, and the .~-e to nwff ~s offmsa based oo an e!abootred fantasy se
qUeMe. A similar pm:rem am he ~ized m Cam J ud 4 above. 

At hMm two p~ puhiooed eue~ llldtioo the we of det~e ~Ra 
$00M: of sexual fuwy !~. Gnber et al tVl repo.iied the history of a Jl>.year-cld I.Mn 
wiro forced a woman to fellate him at bifo-p¢int in a women's restroom of a puhiie park. This 
attack was f~ ~ weeks mer by "u abm-iive attadc oo a woman that ended when 
she wau:ut by Ills knife." The offender Md no pm erimina! re«>rd. He repurtoo a.hw::k of sex• 
ual ~cc. including mmumtioo, until ~ at age D. The frequency of inter
aM!ffl! with bis rie ~ after he~ a business failure. Aoont a year before his 
ai:.m. he had ~un mastumating while reading the sex etlme artldes in a detective magazine. 
which t:hereMter became his pmetred ~! ootiet. The offense for which he was arrested was 
msp¼red by a ~ ~ article. 

Wffld!M ud Baily f2(1 recorded the history of a 24-year-cld mm wiro ~ autoerntie 
a!lphyxla by S();lf.t1.~ for ten years. He fmt mastumared at age ten while ~ded from 
the bar of a swing set. He hegm nmg the pk:tut"e$ in True lhtiu:tive magazine while mutur• 
bating aroond age 14. The autbon report: "From this mapzme he dereioped the idea oi 
~ in fuma1e mltlng which he wootd take from the family laundry hamper .... " Within 
mootm. he heeame :snuuily aroused while watching a hanpig scene in a cowboy film, and was 
particularly excited by the man's strug.gle and kidcing feet. He then hegm mMtl.l.rbating wltl!e 
hanging hinnelt The autlrors oored that "{11.}e continued to use True Detectiw magazines 
with ooly ~ai use of other :ioote oommoo sofl pm'IH,lgfaphy puhliatioo!k » He would be· 
cmne mos! aroused by dre:mng in soiled women's u:ndetptllldts and hanging ll~. He 
also heeame aroused by wearing suel!. mhing and binding Ills limbs and neci;. He iMtasi1:ed 
smwglmg a woman and was pu,mcnlarly aroused by imagining her helpless strug.gling and her 
kidcing ~t. 

Goldstein and Kaut flSj quoted a mpist as saying; 

l tt;n -mbu looking tilrough True Jkt.,;tive and nff Im ti!.½$ a!ld 
that llzd l:leea !!Hlrdeffl'I or ~hmg. . . . ! remember partially 
~oo tf!lt ~ I uood w buy all the time, time horror $1'.~. 
i;tuff like this. Soon al'tet thl!., they biW!ed 'em from the ,__as, 
ln. 

While t~ is no doobt that detective ~ines provide a rich sooree of sexually sadistic 
im•cy, the role that these mapzines play ill the dereiopment of sextW sadism, if any, is un• 
knmvn. To the exteut that purnphlilc ~siveness is a«!Uired by repeatedly twOciating sex• 
ual arousal with partieular images, the a11ailabiiity of sexually sedistlc imagery may be imp.or· 
tam.~~• are ooe $00M: of web imagery. 

The cases we hare~ do!Wt i)ffl11ethat detective maguines "cause" -ual sadism or 
sedlwc offmsa. Only unerbieal experimenm con!rl prove m disprove well cmmion, and we 
do oot ~ that tfl.ey he contemplated. Tests of the arousal of nortnal mm and uf rexual 
sadiffl to theixww imagery we~~ howewr, tend to suppuri. « refutieoor postulate 
aoo aM!id be ~ducted in an ethical manerthat minimizes the mk of harming the subjeeti;. 

We --that-~ erotic etemmts in detective maga7.ines »1'!!id aro!l.li"1 many 
males and that ~siveness w partiellr.lar stimuli can be leamed, We p<m:ulate tlw repeated 
pairing of aroosal with the unemuiitiooed stimuli in t:i-~. sud!. as depictioos of 
~. dool.inatioo, ~ sttanplatioo ad other struggles, blood, and corpses m• 
creases the prob.ability that the viewer wfil subsequently be 
u!i, whether or !Wt are presented fa an erotk context. 

We bow that some and mm repeatedly me detective magazines to achieve sexual 
arousal and that at leas! some of these individual¥ are sexual udim. Of t1- ls.tter, however, 
we oo oot k:now what pmpottioo were saum mdms before tlltrin~:isu:re tn detective maga• 
zille$. We~ it piansihie that some ooys and yooq men tum magazines fut 
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as srwntify divl wumen 0r desc:riptlnns of mxHJ intemdloo, 
learn be arousrd bv ments of the oh,otos\tt,Wtts and arti, 

as1,.101W!t1n· ns. VVe reenm1i1:,e, however, that hnrror 
mnre !x,ys Md Joong men to the of erotic and 

ma,i:ta:dn,ni hiwe othea po, 
;mique to detectlve nuwazi111f%, 

value Gt t!ws'l m11glM'.iBes. 
m:Hrnrn:i11,n pub1i1cke pmicumly sevloos e¾vloos. 1rl m exa in wh:ieh mmy nkw 

fame more than esteem odreedom, the pmspeet of publ\tity sowes imdtM:i:moM hJ 
edow, Whi.1e detective m1,git:ti1w, a s.mal!oi miditnee than netw@rk "'""v"'""'" mationa! 

l110d 

Thea •• 
that .are ,,w,,.•ri,m1 , 

, • @lf IWWS 

kngth\er 
thi: degre 

a11dar11~·ner,dit12~,ltA~d,0 rs 

sought oot, filed, Md us,ed such 111form11tit>n !0 
;,n!kn,cn,w,,1 ofJ'ieetli who llW such ittinn1m,ti,sn 

magazmes acoe,s to infomtation 
odmei1 l11d11ding 11,eapom, btu:g!aty aml ear theft 

fal.M! h:lemifkatien ol:m1l11ed thmugh these advertise· 
eorry ;o dwellings CJt to ,mp mornrists. Case, have 

been tlzieurrumte<l ,:,f persons 1mmlered otherwise v1rtlmized by piers.om whom they met 
advertiiements su~h as tho;;e appt:.irlog detective magazin;,s !2&!. 

Deteetive magazines have a aod generate substantlaI raies. Nn doubt some 
readers e.xan1ine di:tei:tiwe magazines out of eurlosity vr caswr<l interesL Sexual ra<lists, how• 
ever, are particufar!y drawn to detective magazines, and SJJme of these in<lhriduah trnnsfa.ie 
their fantasies into action, Clinicians iho •• • • • • • ading prefer-
ent'eR and srmukl n!so have sufficient l::.11,iw0lell2e m,bllcatlm:rs !e tG interpret 
thi: resp<1nses, Si.nee few spontar1i:e,us:ty s 111 the couGO 
of asses.ownt or nsrdmfhe,rarw. hr,r,,1wtartt route 
throug'h which to expwre a 

Patients with 
ual sadism, In ,oar expi:rienee, rnany individmdS whn are paranoid nr pnoo;:,cnpfo:rl 
lence rend nr mlkct detective m11gazlnei, mercenary rrt<'ll,l1l>tiJ1es {tuch 
Commimdc,, and Ho), and hunting and gun m,ii:azlnes. Petel.W11 [}7} noted that "the 
n1arltet of a m.~dlum coincides wlth that nf advertisements'' and that advertise• 
ments generally reflee't evnsumer needs and desiors, Some of the advertlsemenis in detfflive 
magazines cater to thooe with ptim,mrteect of ini,deqn,aey by offering :rexna! 
nootrol, ·flf function; tei'lmi<itH~-s of mind cootrol; certificatwn 

the hatmful effects of detective m.11gazim:s 
may make to law i:nforcement, entertainment, Md the eeonr,my is, of rou50, 









Personal Comments by Commissioner James Dobson 

Now that the work of the Attorney General's Commission on 

Pornography hes come to an end, I look back on this fourteen 

montJ1 proj12ct as one of the most difficult •. , and gratifying 

responsibilities of my life. On the down side, the task of 

sifting through huge volumes of offensive and legally obscene 

m111t0rials has not tJeen a pleasant experience. Under other 

circumstances one wc,uld not wi 11 in9 ly devote a year of his life 

to depictions of rape, incest, masturbation, mutilation, defecat

ion, urination, child molestation and sadomasochistic activity. 

Nor have the len,;ithy and difficult deliberations in Commission 

meetings been without stress. But oo the other hand, there is a 

dlatinct satisfaction in knowing that we gave 

ourl!eives unreservedly to this 9overnmental ass igoment and, I 

believ~, served nut- cquntry well. 

I now understand how mountain climbers must feel when they 

finally stand atop the highest peak. They overcome 

insurmountable obstacles to reach the rim of the world and 

In a similar 

context, I feel a sense of accomplishment as the Commission 

releases its final report to the President, the Attorney General 

and the people. For a brief moment in Scottsdalo last month, it 

appeared that our differing philosophi~s would strand us on the 

lower slopes. _s\nd of courso, we were monitored daily by the ACLU 

the pornographers and the press, who huddled together and 

But now as we sign 
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the final docwnimt and fling it about to the public, it doos not 

seem pret•ntioua to indulge cnu::selves in the satisfaction of 

havinc.1 accoaplished our goals. By George, I think we made itt 

Let me indicate now¥ from the viewpoint of this one 

Commissioner, what the final report!_!. and!!.~• First, it is 

not the work of a biased Comroh$ion which ••rely rubber stamped 

the conservative agenda of the Reagan administration. A quick 

analysis of our proc:,edinos will reveal the painst:aldng process 

by which our conclusions were reached. If the deck were stacked, 

aa •ome have suggested, we would not have invested such long, 

arduous hours in debate and compromise. Serving on the 

Co■mi ■ aion were three attorney ■, two psychologiata, one 

psychiatrist:, one social worker, one city council member, one 

Catholic prittstf one federal judge and one magazine editor. Some 

were Christians, some Jewhih, and some atheists. Some were 

Democrats and some Republicans. All were independent, 

conscientious citizens who took their reapcmsibility very 

•eriouely. Our diveraity was also evident on strategic issues 

about which society itself is divided. Our votino on these more 

troublesomia matters often split 6-5, being decided by a awing 

melliber or two. SOM:J whitewash! So the characterization of this 

seven man, four woman panel as an ultraconservative hit squad is 

simply poppycock. Read the tranac:ripta. You will see. 

Second, the final report does not do violence to the First 

Amendment to the Constitution. The Miller standard, by which 

the Supreme Court clearly reaffirmed the illegality of oba<.-arne 
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matter in 1973, was not assaulted during any of our 

deli be rat ions. No suggestion 1o1as made that the Court had been 

too lenient . , . or that a Constitutional A.mendment should lower 

the threshold of obscenity . , . or that the ,Justices should 

reconsider their position. The Miller standard was 

accepted and even defended as the law of the land, What was 

recomr11<rnded, to the consternation of pornographers, was that 

government should beg in enforcing the obscenity laws that are 

already on the books .. , criminal laws that have stood 

constitutional muster! Cciru;idlitring the unwillingness of our 

elect.id ro0pcesentativee to deal with this is1:nie, that would be 

Third, the hearings on which this r~port was basea were not 

manipulated to produce an anti-pornography slant. Every 

qualified libertarian and First Amendment advocate properly 

requesting the right to testify was granted a place on the 

agenda, liniit<?d <:Jnly by the censtraints of time. A few in-

dividuals and organizations on both sides of the issue were 

unable to testify because tl1e dem~nd far exceeded available 

opportunities. objective procedures were established 

to d0al fairly with those wishinq to be heard, and complaints 

alleging bias were, I believe, unfounded, In fa.ctr several 

organizations were asked to speak an behalf of sex~ally explicit 

materials but either rcli.ni:!d or failed to appcrn.r. lt is true 

that more wit~esses testified against pornography than those who 

favored it, b~l that was function of the di&pt0?Crtlonate 



the final document and flino it about to the public, it does not 

$eem pretentious to indulge ourselves in the satisfaction of 

having accomplished 01.ir goals. By George, I think we wnade it! 

Let me indicate now, from the viewpoint of this one 

Commissioner, what the final report!!. and is~• First, it is 

not the work of a biased Comuission which merely rubber stamped 

the conservative agenda of the Reagan administration. A quick 

analysis of our procoedinQs will reveal the painstaking procees 

hy which our conclusions were reached. If the deck ware stacked, 

as SO!!le have auggaatad, wa would not have invested such long, 

arduous hours in debate and compromise. Serving on the 

Co■mlasion war• tbrae attorneys, two psycbolagist ■ 1 one 

psychiatrist, one social worker, one city council member, one 

Catholic priest, one federal judge and one magazine editor. soma 

ware Christians, soma Jewish, and soma atheists. Some were 

Democrats and aonu~ Republicans. All 'lrHH:e independent, 

conscientious citizens who took their responsibility v,n::y 

seriously. Our diversity was also evident on strategic issues 

about which society itself is divided. Our voting on these more 

troublasO!!le matters often split 6-5, bein9 decided by a swing 

member or two. some whitewash! So the characterization of this 

seven man, four woman panel as an ultraconservative hit squad is 

simply poppycock. Read the transcripts. You will see. 

Second, the final report does not do violence to the First 

Amendm<imt to the Constitution. The Miller standard, by which 

the Supreme Court clearly reaffirmed the illegality of obscene 



The offerings today feature beribboned 18 to 20 year old women 

whose genitalia have been shaved to make them look like little 

girls, and men giving enemas or whippings to one another, and 

metal bars to hold a woman's legs apart, and 3 foot rubber 

penieee and phot09raphs of women sipping ejaculate from champagne 

9laasea. In one shop which our staff visited on Times Square, 

there were 46 films for sale which depicted women having 

intercourse or performing oral sex with different animals. ~ • 

pigs, dogs, donkeys and horses. This is the world of 

pornooraphy today; and 1 believe the public would rise up in 

wrath to condemn it if they knew of its prominence. 

Finally# our COllm!ission was unanimously opposed to child 

pornography in any form. Though categorically illegal since 

1983, a thriving cottage industry still exists in this country. 

Fathers, step-fathers, uncles, teachers and neighbors find ways 

to secure photographs of the children in their care. They then 

sell or trade the pictures to fellow pedophiles. I will never 

forget a particular set of photographs shown to us at our first 

b•aring in Washington, D.C. It focused on a cute, nine year old 

hoy who had fallen into the hands of a molester. In the first 

picture, the blond lad was fully clothed and smiling at the 

camera. But in the second, he waa nude, dead and had a butcher 

knife protrudinQ from hie cheat. I served for 14 years as a 

member of a medical school faculty and thought 1 had seen it all. 

But my knees buckled and tears came to my eyes as these and 

hundreds of other photograph• of children were presented • 
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showing pitiful boys and girls with their rectums enlaroed to 

accommodate adult males and their vaginas penetrated with 

pencils, toothbrushes and guns. Perhaps the reader can 

understand my anger and disbelief when a representativ• for the 

~rican Civil Liborties Union testified a few minutes later. He 

advocated the free excbang• of porn09raphy, !!,! pornography, in 

the aarketplace. He was promptly asked about material depicting 

children such as those we had seen. This man said, with a 

straiQbt face, that it is the ACLU's position that child 

pornography should not be produced, but once it is in t.utistence, 

there should be no restriction on its sale and distribution* !n 

otJ1er ;,;ords, the photographic record of a child's l!!Olestation and 

abuse should baa legal source of profit for those who wish to 

reproduce, sell, print and distribute it for tha world to saa. 

And that, ha ■aid, was the intent of the First 1tm1,mdrnent to the 

Constitutionl 

Speaking personally, I now passionately support the control 

of sexually explicit material that is legally obscene, wlu?<thar 

it relates to children or adult ■. 

dealt at ■o■a length in its report with specific •bar■■• 

associated with pornography¥ I would lika to list the danger8 

hare from my own point of view. our critics have alleged that 

the Commission wishes to usher in• new era of sexual r~pression 

• that we favor i;iovernmenta.l interference in America's 
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convince me of the devastation inflicted on victims of 

It is on their behalf that wa must intarvana. 

fiara, than, are the harms as I perceive them. 

{l) Depletions of violence against woman are related to 

violence aqainst woman everywhere. Though social research on 

this subject haa been difficult to conduct. the totality of 

evid,,mc(ll supports the linkage between illustration and imitation. 

Furthermore,. pornography perpetrates the so-called "rape myth" 

whereby woman ara consistently depict•d as wanting to be assaul

ted even when they deny it. They are shown as terrified victima 

in the beginnings of rape scenes, but conclude by begging for 

more. Men who want to believe that women crave violent sell'. can 

find plenty of pornographic evidence to support their pre

dilections. 

(2) For a certain percentage of men, the use of 

pornographic material is addictive and pr09res5i••• 

Like tha addiction to drugs, alcohol or food, those who 

are hooked on sex become obsessed by their need. lt 

fills their world, ni9ht and day. And too often, their 

families are destroyed in the process. 

3) Pornography is degrading to woman. How coml.»d 

any of us, having heard Andrea Dworkin' a 

moving testimony, turn a deaf ear to her 

proteat? The pornographic depictions aha 

described are an affront to an entire gender, 

and I would take that case to any jury in the 

17 



1 and. Remember that men are the purchasers 

of por1,ography. Many witnesses testified 

that women are typically repulsed by visual 

depictions of the type therein described, It 

i.e provided primarily for the lustful 

pleastlre of men and boys whn use it to 

generate excitation. l\nd it is my belief, 

thotHJh evidence is rv:,t easily obtair,ed, that 

,, smal 1 but d,3ngerous 1ninority wi 11 then 

choose tG act aggressively against the 

nearest available females, Pornography is the 

theory; rape is the practic•• 

(◄) It appears extremely naive to assume th1ot the r1v,3r ot 

obscenity which has inundated the American landscape 

has not invaded the world of children. 

billion dollac industry pervades every 

This seven 

our lives. There are rnore stores sellit,g porrwgraphic 

videos than there are McDonald hamburger standg. More 

than 800,000 phone calls are made each day to 

diai-a-porn companies in New York {180,000,000 in 

1984), many placed by boys ,,nd girls still in 

elementary aohool. Furthermore, recent clinical 

obJJervations by Dr. Victor Cline and others have 

indicated that a gro..iin,;; nmnbe!::' of children are finding 

their parents' sexually explicit videos and magazines, 

and are experimenting with what they have learned on 



younger children. The problem b epraading rapidly. 

Obviously, obscenity cannot ba permitted to flow freal;i 

through the veins of society without reaching the ayes 

and ears of our children. Latchkey kids by the 

millions are watching porn on Cabla TV and reading 

their parents• adult magazines. For 50 cents, they can 

purchase their own pornographic tabloids from vendor 

machines on the street. Or they can hear shocking 

vulgarities for free on their h••~Y metal radio 

stations. At an age when elementary school children 

should be reading Tom Sawyer and viewing traditional 

entertainment in the spirit of Walt Di•ney, they are 

learning perverted facts which neither their minds nor 

bodies are equipped to handle. It is my belief, 

accordingly, that the behavior of an entire generation 

of teenagers is being adversely affected by the current 

eaphasis on premarital sexuality and general 

eroticism seen nightly on television, in the movies, 

and in the other sources of pornography I have 

mentioned. It is not surprising that the incidence 

of unwed pregnancy and abortions has skyrocketed 

since 1970. Teens are merely doing what tbey•ve 

been taught that they should get into bed, early and 

often. And to a lar9e degree, pornooraphy has done 

this to them. 

{ 5} Organized crime controls more than SS percent of all 
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commercially produced Qornography in America. The sal, 

and distribution of these mat,nials produces huge 

profits fer the crime lords who also sell Hle9al drugs 

to our kids and engage in murder, fraud, br ibecy and 

every vice known to man. Are we to conclude 

that the 7 billion (or more} tax-free dollacs th.at they 

receive each year from tr,e pornography ind,1stry is not 

harmful to society? 

tbs human body? 

rs ma1 i9n&nt melanoma lv'l.rmhil to 

(61 Pornography ia often used by pedophiles to soften 

children's defenses against sexual exploitation. 

are shown mide pictures of lldults I for example, and are 

told, "See. This is wh.!!t nv::mnnies anJ daddies do." 

They are then stripped of innocence and subjected to 

brutalitieB that they will remember for a l ifetirm,r, 

(7) Outlets for obscenity are maqnets for sex related 

crim":?s +, When a thriving adult bookstore moves into a 

neignborbQod, an array of "support-services'' typiclllly 

0evelops around it. Prostitution, narcotics and street 

crime proliferate, From this perspe,,;tive, it i!!I 

interesting that law entorcemcnt officials often claim 

they d,) not investigate or atte~i;>t to control the flow 

of obscenity because they lack the resources to combat 

it. In reality, their resources will extend farther if 

they first enforce the laws relating ta pornography. 

The consequent reduction in crime ~akes this a cost 
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effective use of taxpayers• funds. 

The City of Cincinnati, Ohio has demonstrated how 

comaunity can rld itself of obscenity withou 

hiordinate expenditures of personnel and money. 

{l3} So-called adult bookstores are often centers of dbeas 

and homosexual activity. AQain, the average citizen i 

not aware that the primacy source of revenue in adul 

bookstores ls derived from video and film booths 

Patrons enter these 3 by 3 foot cubicles and deposit 

coin in the slot. They are then treated to about 9 

seconds of a pornographic movie. 

aare, they ■uat continue to pump coins (usual~ 

quarters} in the machine. The booths I wi tneaaed o: 

New York •s Tilla.:1■ Square were even more oraphic. Upo, 

depositing the coin, a screen was raised, revealing tw, 

or more women and ■en who perforiaed live sex acts upo1 

one another on a small stage. Everything that 11 

possible for heterosexuals, homosexuals or lesbian■ t, 

do was demonstrated a few feet from the viewers. Th• 

booths from. which these videos or live performers ar, 

viewed become filthy beyond description as the da1 

progress■•• Police inve•tigators testified before ou1 

Co-■isaion that the stench is unbearable and 

that the floor becomes sticky with aeman, urine ,UH 

■ aliva. Bolas in the wall ■ betwaan the booths ar1 

often provided to permit male homo■eltual■ to servict 
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<mB another. Given the current concer~ over sexually 

transmitted diseases and especially Acquired Immune 

Deficieu:y SynoC)l!'l(i (AIDS}, it is i::credibl':.) that 

health departments have not attempted tc requlate 

such businessest States that will not allow restaurant 

own&rs l)r fta i edre.s.s-ers or c<;.unse lc,rs er acupllncturists 

to operate without licenses have permitt~d these 

lfn1tched ces:spools to escape q,:-ver,n.:;ental scrutiny, To 

(9) Finally, pornography is a source of significant harM to 

the institution uf the f~mily and to society at large. 

Can anything which devastates vulnarsble little 

children, as we have seen, be considered innocuous to 

the parents ~ho produced them? Raisin.;;; healthy 

children is the primary occupation of families, and 

anythi~g which invades the childhccds and twists 

the minds of boys and girls must be seen as abhon:·,rnt 

to the mothers and fathers who gave them birth. 

Furthermore, what is at stake here is ::he futun: of the 

family its@lf. We are sexual cre,'¼tures, and the 

physic.il attraction betweer1 roalEis and females provides 

the basis for every dimension of marriage and 

parent'ioo<L Thus, anything that interjects itself into 

that relationship must be embrac~d with great caution. 

llnt i 1 we ~ that pornography is not a1Mictive and 
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progressive . .. until we are certain that the passion 

of fantasy does not destroy the passion of reality. • 

• until we ,n:e ~ that obsessive use of obscene 

materials will not lead to perversions and conflict 

between rwsbands and wives ••• then we dare not adorn 

them with the crown of respectability. Society has an 

absolute obligation to protect its elf from material 

which crosses the line ellitablbhed objectively by its 

legislators and court system. That is not sexual 

repression. That is self-preservation. 

If not limited by ti.me and space, l'. could describe dozens of 

other harms associated with exposure to pornography. 

Presuaably, members of Congress were also cognizant of these 

dangers when they drafted legislation to control sexually 

explicit material. The President and his predecessors would not 

have si9ned those bills into criminal laws if they had not 

agreed. The supreme Court must have shared the same concerns 

when it ruled that obscenity is not protected by the Pirst 

Ami,n,dment---raaff irnling the validity and cons ti tut ional i ty of 

c1.u:rant laws. How can it be, then, that these carefully 

crafted laws are not being enforced? Good question! The refusal 

of federal and local officials ta cbeck tbe ri ■ inQ tide af 

obscenity is a dis,;irace and an outrage. It is said that tbe 

production and distribution of pornography is tbe only 

unregulated industry remaining today . • . the last ve&tlge of 
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~free enter;:;risa" in America, Indeed, the ~ finding 

emerg:i.ivJ from 12 nwnths of testimony before our Commission 

reflected this utter paralysis of government in response to the 

pornographic pla9ue. Aa citizens of a democratic society, ve 

have surrendered our right to protect ourselves in return for 

protection by the State, Thus, our governmental representatives 

have a constitutional mandate to shield us from harm and 

criminal activity . including that associated with obscenity, 

It is time that our leaders ~ere held accountable for their 

obvious malfeasance. Attorney General Meese, who has 

courageously sapported other unpopular causes, has been reluctant 

to tackle this one, Be is reportedly awaiting the final report 

from the Commission before mobilizing the Department: of ,Justice. 

We will see ;.;hat happens now, But his predecesr.(>r& havB no such 

excuse far their dismal record, Ur:der Attorney General William 

French Smith, there was not a single irn:iictm.int bro,;ght ag,1.inst 

producers of adult pornography in 1983, None! There were only 

six in 1982, but four of those were advanced by one fflOtivated 

prosecutor. fn 1981 there were t~o. Of the 93 Unite1 States 

Attorneys, only seven have ctevc>ted any effort tc} the prosecution 

of obscenity. Obviot.sly, the mt,lti-t>illion dollar porn industry 

is t.1nder no serious pressure from federal prosecutors. 

Considering this ar)athy 1 perhaps i 1• is not surprisinq that the 

Department of ,Just ice greeted our Commiss i()n with some th inq less 

than rampant enthusiasm. For exa.mpl~, the first. !?residential 

Commission recei'led tw,:, milli.on dnllat·s {in 1967 monEty) and was 
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granted two years to complete their assigmnent. 

was allocated only SS00,000 (in 1985 moneyl and 

year in which to study an industry that 

Our Comm:issicm 

was given one 

had expanded 

exponentially, Repeated requests for ad0quate time and fundin9 

were summarily denied, Considering the Presidential mandate to 

establish the Coin1dssion, the Department had no choice but to 

execute the order, But it did vei:-y little to guarantee its 

succesa 01; assist with the enonnous workload. Quit.e frankly, 

failure would have been inevitable were it not for the 

dedication of ele11en determined Coounissioners. who worked under 

extreme pressure and without compensation to finish the task. We 

were also blessed with a marvelous staff and executive director 

who were committed to the challenge. Other branches of 

government must also be held accountabl& for their unwillingness 

to enforce the crimirwl laws. The United Stat¾ls Postal Service 

makes virtually no e.ffort to prosecute thos¾l who send obscene 

ruate.rial th.rough the ,nail. Attorney Paul McGeady testified that 

there are conservatively 100,000 violations of 18 USC 1461 every 

day of the year. Likewise, the Peder,,l Connrnuni.cations Commission 

a.ncl Interstate Commerce Commission do not attempt to regulate the 

interstate transportation of obscene materi,tl. Eighty percent of 

all pornography is produced in Los Angeles County and then 

shipped to the rest of the country. It would not be difficult to 

identify a.nd prosecute tho.so who tr;;msport it across state lines. 

The Federal Communications Commission does not requlate obscenity 

on cable or satellite television. The Customs Service makes no 
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effort to prevent adult pornography from entering this country 1 

and catches only five percent of child porn sent from abroad. 

The Internal Revenue Service permits organhed crime to avoid 

taxes on the majority of its retail sales¥ especially the video 

booth market~ The Federal Bureau of tnvestigation a•&ions only 

two of 8700 special agents to obscenity investioation, even 

though organi&ed crime controls the industry. And on and on it 

goes. 

Un:::al law enforcement agencies are equally 1,u1ci::mcerned about 

obacenity. The City of Miami has ••signed only two of 1,500 

policemen to this area, neither of which is given a car. 

Chicago allocate$ two of lZ,000 officers to obacenity control. 

Los Anger.a assigns 8 out of £, 700 1 even though Los Angeles is 

the po:rn capita.1 of the country. Very few im:Hctments hav(; been 

brought against a pornographer in Los Angeles County in more than 

ten years, d~spite the glut of materials produced there. 

Another serious concern is also directed at the court aysten and 

the judges who have winked at pornography. Even when rare 

convictions have been obtained, the penalties assessed have been 

pitiful! Producers of Uleoal materials may earn mill iorui in 

profit each yearF and yet serve no time in prison and pay fines 

of perhaps $100. One powerful entrepreneur in Miami was 

convicted on obac•nity charg•s for the 61st time, yet received a 

fine of only $1600. The judge in another case refused to even 

look at child pornography which the defendant had supposedly 

He said it would prejudice him to examine th• 



material. That jm:!ge had never sentenced a •ingle convicted 

pornoorapher to a day in prison. 

America is inundated in sexually explicit material today? So we 

come to the bottom line. We've looked at tbe conditicms that 

have led to the present situation. Now we must ccmsider the 

mid-course maneuvers that will correct it. ! believe the 

au9gestions offered in the Commissioner's final report, herein, 

will provide an effective guide toward that end* we have not 

merely attempted to assess the problem: we have offered a 

proposed resolution. The testimony on which it is baaed make it 

clear that we are engaged in a winnable war! America could rid 

itself af hard care pornography in 18 ■ontha if the 

recOMnendations offered in the following report are implemented. 

we have provided a road-map for fine tuning federal and state 

legialatlon and for the mobilization of law enforcement efforts 

around the country. Accordingly, it is my hope that the effort 

we invested will provide the basis for a new public policy. But 

that will occur only if American citizens demand action fro■ 

their government. Nothing short of a public outcry will 

motivate our slumbering representatives to defend community 

standards of decency. It ia that public atate■ent that the 

pornographers fear most, and for very good reason. The people 

possess the power in this wonderful democracy to override 

apathetic judges, disinterested police chiefs, unmotivated u*s. 

Attorneys, and unwilling federal officials. I pray that they 

will do so. If they do not, then we have labored in vain. If 
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wisdom more often than not results fro~ the simultaneous 

practice of sevBral key virt,Hts--among which must auri&ly be 

numbered prudence, just ice, temperance and fart i tudn--then thn 

eleven members of the Attorney General's Commission on 

Pornography were no more likely or qualified than any other 

group of eleven }\mericana to undertake the study of this nu:>st 

complex Elnd divisive subject. 
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Statement of Father Bruce Ritter 

Eleven Solo1110m, we are not! 

Eleven Ar,ericans, not Solomons therefore, sat dQwn together 

over the course ot a year to listen and to learn, tQ argue and to 

debate. At the end wa are able to present this modest report of 

our conclusions to tha American people--a report in which, on 

most key issues, we were able to achieve virtual or at least 

substanti~l unanimity, 

We are proud of the result. Or to speak for myself and 

not the Com11dssion--the purpose of this "personal statemant"--I 

am proud of the raeult and quite proud that I had this 

opportunity to serve with my fellow citizens on this commission, 

That we could not agree on all issues is hardly 

:surprising. Indeed that kind of total unanimity is simply not 

to be found in the real world of a cuitura111• and religiously 

pluralistic society and it would be drrngerously disingenuous to 

criticize the Commission for memorializing in this Report its 

differences of perception, of logic, of background, of personal 

con1,.ti.ct -i-nn * 

At bottom, the creation of this Commission was an 

inescapably political act--we are, aftGr ail, a government body, 

convened to give advice to the government of the United States, 

,md specificall;', to the Justice Departm.,H1t. 

Nore iraportant still, wo have been asked to put our 

eminently fallible judgments at the service of the 

people, who are the final arbiters of political power. Our 



avary word, in every hearing and ■eetlng, baa been aubject 

to--and baa received-- rigorous public scrutiny, and ■ay be used 

and miauaed in future political debates. 

It would be an egregloualy self-serving mistake however, 

to aaau■a that the work of this co■■iaaion was therefore 

dominated by political consideratiom-. I think it f&ir to state 

that we attempted, as best we could, within the short Hfe span 

of thia Comni.ssion, to reach our conclusions i;n;up;;d cm a diligent 

and serious study of the evidence brought. before us. 

In the final analysis, however, every thinking adult is a 

walking-around collection of a priori assumptions that influence 

his thinking on all aerioue issues. These assuaptions, in part 

tha product of education and life experience, in part tba 

ri9orous cc:mclusiona of reason and logic, are, on balance, the 

•givens• each of us brim;i to every dabata, to every effort to 

find th• truth of a particular matter. Tha■e •givens~ are 

teated, cballangad, refined and ao■ati■aa repudiated in the 

elastic give and take of aerioua argument. Blaven 

Commiaaionars, perforce, brought auch aaaumptions and 

convictioms to our deliberations. It is my hope that wa were 

able to transcend tha limitation■ nacaa■arily intrinsic to any 

personal view of the world and human behavior--and for that 

matter, to transcend the limits of any supposed allagianca to 

the political and religious ideologies of the Right or Left. 

Given the l:H:lvara time and budget.,ry constraints 1.mdll!r 

which the C<mmiasion labored we ware neither able, nor should we 



have bean expected, to treat all aspects of our charge with that 

de9n1e of thoroughness many readers of this Report might have 

desired. Nor is it possible within the limits of this 

nacassarlly brief personal reflection on the work of the 

Commission to do more than touch upon those areas of more 

personal concern or those issues where my decision to vote one 

way rather than another might require some elaboration, viz. the 

absolutely central debate over Category III materials, the 

Printed Word controversy, the very thorny issue of the Indecency 

standard for cable talavision--and the hugely controversial and 

largely shunned as too-hot-to-handle subject of sex education 

for our children. 

The Category III Debate. 

I think the Commission was quite correct in its general 

appro•ch to our study of pornography, not only by refusing to 

establish hasty a priori definitions of what pornography ¾UU~ or 

was not, but also in attempting soma delineation and dhitinction 

of the various categories of the sexually explicit ■at•rials 

exami nad by us. The rationale for this approach is, I think, 

stated quite lucidly and cogently in this Report. That is not to 

say that other approach•& might not have oeen equally fruitful or 

to say that there were no serious limitations to this approach. 

1 shall discuss below what I consider the major and perhaps in 

r•trospect 1 a significantly unacknowledged and even crippling 

flaw# of this m•thodology. 

Nonetheless, this particular approach greatly facilitated 
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our difficult and time-consuming discussions of the real or 

potential "harms" ascribed to ponK>yraphy and the identification 

of these harms with the \!iffious cateqo::ies ,>f sHxually explicit 

materials. [n additi<::ln, our chosen approach enabled the 

Commission to understand better the various kinds of evidence <Jr 

~prooftt needed to draw reasonable conclusions about the kinds of 

harms "caused" by porno,;;raphy. 

As Commissioners, therefore, based or1 the evidt;:;nce presented 

to us, we had little difficulty reaching the firm conclusion that 

violent, or even nnn-viol<:::nt but degra,jing pornography 

represented a significant harm to individuals and to society as a 

whol;;, and that these two categories of sexually explicit 

designed-to-arouse materials should be condemned unhesitatingly. 

The Commission was again unani11><:HJB in .f,sserting that to the 

extent that such materials met the Hiller standard they should 

be prosecuted and, if possible, proscribed. 

Is there a third category of sexually explicit 

d~sign~d-to-arouse material thac is neither violent nor 

degrading and for which no real harm can be demonstrated that 

therefore does not merit such ,;onc!emnation and P' rnible legal 

proscription under the Miller standard? Because the 

Col!llllissicners became hopelessly deadlocked on this issue it was 

resolved that each reserve the right to compose a personal 

statement outlining his or her thinking on the matter. 

In my view, and perhaps in that of other Comraissioners 

as well, this is the central theoretical issue of our year'g 



We were not able to resolve this question successfully 

and for me it represents a ,najor failure of the Commiseion--not 

bacauea we ware unable to agree on the merits of the issue, or 

much less, that the other Colll!llissioners did not 4gree with my own 

views, but because as a group we ware unwilling, or perhaps 

urwble, to confront or to correct or perhaps merely to adjust to 

the inherent limitations of our approach to the study of 

pornography. 

This inherent and deceptive weakness in our approach--its 

fatal flaw in my view--also proved to be for us a fatal 

temptation, permitting the Commission to rely quite 

heavily--indeed almost exchisively-- on evidence of harms drawn 

frollt the empirical and social sciences to the virtual exclusion 

of other kinds of While this methodology perhaps 

proved useful enm.19h when we ,:,xamlned the potential consequences 

of exposure to category I an,j II materials, this O'Jer reliance on 

such evide~ce did not serve the Commission well in its 

i?xaminatio~ of the allegedly more inm>cuous materials cont,sined 

in our so-called category III. 

I say •allegedly more innocuous• because implicitly an 

assumption began to grow among nHH1y Commissioners that sexually 

explicit materials that were neitner violent nor degrading 

somehow had to be less han11ful than 1nate:r ials not obvio:;s!y 

indeed, Ln many Lmpcn:tant aspects that is quite 

indisputably true. As a :result the focus of our discussions 

centered more and more, <,nd smneti.nes ab,ost 1?xclusively, on the 



han1'1s to be ascribed to seirnally vio!ent and diHJrading materials 

our difficult and time-consuming 1iscussio:1s of the real or 

potential •harms• ascribed to porno~raphy and the identification 

of these harms witi"' the various c,:iteq•)ries of sexually i,xplicit 

materials. In addition, our chosen approach enabled the 

Corrunission to ;,rnderstand better the various kinds of evidence nr 

"proof" nee,ied to dra.i n1,1rnon,:1ble conclusions ,a'oo,,1t thE; kinds ,)f 

harms ~causedM by pornography. 

As Commissioners, th1:iretore, based on the evidenc:e preser\ted 

ta us, we had little difficulty reaching the firm conclusion that 

violent, or even non-violent but degrading parnoqraphy 

represented a significant harm to individuals and to society as a 

whole and that these two categories of sexually explicit 

designed-to-annrne inateria1s should be condemne,:1 unhesitatingly, 

The Commission was again unanimous in asserting that to the 

extent chat such materials met the Miller standard they should 

be prosecuted and, if possi!)le, proscribed. 

Is there a third category of sexually explicit 

designed-to-arous~ material that is neither violent nor 

deqrading i!!1d for which no real r,arm can be demonstrat>i!d that 

therefore does not merit auc~; condemnation and P' ;sible legal 

proscription under the Miller standard? !JeCdUSfl the 

commissioners became hopelessly dead.locked on this issua it was 

resolved that each reserve the tight to compose a personal 

atateAl~rnt outlining his or her thinK,,ing on the matter, 

In my view, and perhaps in that of other Coinmissioners 

•• wAll. this is the central theoretical issue of our year's 



that would be contained in category III materials, e.g. certain 

sexually explicit solely designed-to-arouse depictions of 

heterosexual or homosexual behavior, or of group sex that we:re 

clearly neither violent nor obviously d0gr,:1ding, in the p:recise 

meaning of this term as used in our discussions concerning 

category Ii nu,terials, I think it fai.r to say that by its 

refusal to take an ethical or moral position on pre-marital or 

extra marital sex, either heterosexual or homosexual, the 

Commission literally r~n for the hills and necessarily 

postulated the existenca of a third category of sexual m~terials 

designed to arouse that was neither violent nor degrading, and, 

that ... as. in some vagqe and unspecified sense, permissable to 

some extent--even though much of 

obscene under the Miller standard, 

it would have been judged 

A ruuch larqer issue is at stake here than t!w individual 

woman, or even of 

society itself caused by materials coauPonl:t and confi,jently 

ascribed to categories I and The question may be posed: 

human sexuality itself, its purposes, its beauty, and so 

distort its 1ueaninq that society i tselt suffers .a grave hann? 

The message of pornography 1s unmistakably and 

undeniably clear1 sex bears no relationship to love and 

commitm,Hit, to fidelity in marl:'iage, that sex has nothing: to do 

with privacy and modesty and any necessary and essential ordering 

toward procreation. '1:'he powerful and provocative images proclaim 



universally--and most of all to the youth of our country--that 

pleaaure--not love and commitment--is what sex ia all about. 

What ia more, that message is proclaimed by powerfully 

self-validating ima<,;ies, that carry within themselves their own 

pra99atic self-justifkation. 

To pose the question in another way: ia the imaging, the 

message-conveying power of sexually explicit, designed-to-arouse 

pornography so great that society must ba concerned when that 

p•rniciously convincing massage becomes well nigh universal 

among us? I think the answer to that question must be an 

un•quivocal resounding yesl 

Speaking for myself, and representing a view that perhaps 

could not carry the majority of the Commission, I would affirm 

that all sexually explicit material solely designed to arouse in 

and of itself degrades the very nature of human sexuality and as 

such represents a grave harm to society and ultimately to tbe 

individuals that coaprise society. I find it very difficult 

therefore to affirm tb■ existence of a third category of 

pornography that is nai ther violent nor degrading and not 

harmful. 

To a certain but limited extant I have outlined my 

conviction ■ further in two documents submitted to tbla 

Commission that can be found immediately following thia 

statement. Thi:'¼ first, entitled: Non Violent, sexually Explicit 

Material■ and Sexual Violence, purports to ■bow bow an argument 

might be drawn from social science itself that the widespread 



conauaption of sexually explicit materials found in universally 

diss@minated male magau:inea may well lead inevitably to 

increased rape rates. I think my conclusions, although I am no 

social scientist, while certainly not apodictic, are at the vecy 

leaat plauaible. 

The E!EH'.!<::md, entitled: Pornography and Privacy, ·attempts to 

make a strong argument against all pornography baaed on its 

i porno9raphy •a) total and inadmiaaable invasion of a pH·sonal 

privacy so 11;;acred and so inalienable that it must always rt:Hnain 

inviolate. There are, in sum, certain rights so intrinsic, so 

foundational to the integrity of the human p•rsonality and our 

duties as citizens that they may never be s1n;rendered. Ona of 

them is our personal liberty. Another is our sexual privacy. 

For these reasons, and for others, I have concluded that 

for all practical purposes Category nr does not exiat, viz that 

sexually explicit materials designed to arouse that are neither 

violent nor degrading per ae, nonetheless profoundly indignity 

the very ■ tat• of marriage and degrade the very notion of 

sexuality ltaelf and are therefore seriously harmful to 

individuals and to society, indignifying both perforaera and 

viewers alike in ways ethically and morally reprehensible. 

u: in fact such a category does exist, then r am persuaded 

that lt is so limited as to be totally inconsequential and 

certainly not represented by the sexually explicit materials 

studied by this Commission. 

To conclude otherwise, I fear, is to legitiaate the 
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BRistence of a group of mad::erials that soffie would call "erotica" 

and would in effect license as permisaable and ?resumably 

non-prosecutable, a large class of sexually explicit materials 

designed to arouse that would all too easily aend the clear 

roessage that the primary purpose of sex is for hedonistic, 

selfishly solipsistic satisfaction. 

To me, the greatest harm of l?Ornography i.s not that some 

people are susceptible to or even direotly hat'med by the violent 

and degrading and radically Nisleading images portrayed all too 

graphically by mainstream pornography, Rather pornography's 

grBatest har;i, is cnused by its ability--and 

attack the very dignity and sacredness of sex 

its intention--to 

itself, reducing 

human sexual behavior: to the level of its animal components, 

In a certain sense the Commission was hoist by its o.-n 

po,tard. In its need to describe carefully and to delineate 

accurately t.he possible harms of pornography it ,s.dopted an 

approach and methodology and a system of proof quit.e suitable to 

establish the--if I may say it--the self evident, the pee se 

nota, harms of violent and degrading pornography. When all is 

said and done, do the careful CQnclusions of the Commission with 

r:egar:d to violent and degrading pornography surprise anyone, or 

does any rational man or woman seriously question the legitimacy 

of these conclusions--quite apart from any •evidence• thought to 

establish such harms? The fact ii;, that the f;mperor doesn't have 

any clothes on and he--as far as violent and degrading 

pornography is concerned--never did and it didn't need four 



national Commissions (two A1nerican, one Canadian and one 

British) to •prove• it, 

The fatal weakness--fatal because largely 

unacknowl£idqed--of our approach, however, betrayed and undercut 

an,j s.adly misdirected the Commission's efforts and prevented us 

from, in my view, considering adequ;~tely the more prr.ifound banns 

to individuals and society caused by pon\Ography as a total 

The unmistakable coneequence for the Conwission, in my 

judgment, was to ascribe more harm t._, the less harmful and to 

discount substanti21.Uy and even tr:, dis<:ce,Ut the rar griaver and 

more pervasive l'Hirrns caused by pornography not evidently violent 

ur ob~iously degrading. 

To put it in another way: the greatest harm of 

porno,;iraphy does not lie in is links to sexu,a1 violence ,:;r even 

its ability to degrade and to indignify individuals. 

Pornography, all three categories of it--if indeed a third 

cateqor:1 exists at all--degrades sex itself and dehumanizes and 

debases a profoundly important, profoundly beautiful and 

profm,indly, at its core, sacred relationship between a man and a 

seek in sexual union not the mere satisfaction of 

eroric desire but the deepest sharing of their mutual and 

COllL'llittad ,u1d faithful love, 

This being said however, I hope no one will dispute the 

ract that while we did not aucceed 

theoretical dispute before us, the 

i.n resolving the major 

approach and methodology 

adopted by the Cr.:,;mmission did enable us to de«l ,rnocessfully 
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with matters of great practical importance and concern to the 

Amecica~ people, 

The *Printed Word~ D~bate. 

one of the :-nost: difficult an('i controv1:1rsiai issues that 

s:,arply divi<ied the Commission was the special nature and 

especially protected character of the printed ~0rct. Simply put, 

t 11B issuo was this: does the printed ·,mr,j--inclurlim;; printed 

and non-pictorial pornography--deserve special consideration 

because of the unique relevanc~ the prinled word bears for First 

AmendMent considerations and the precious right of political 

dissent in the United States, the almost exclusive burden of 

which is carded by the printed and spoken word? 

I voted with the bare ma3ority an this issue, upholding the 

special preeminence of lhe printed word and holding that, 

despite the fact that printed pornography can be declared 

leqally obscene under the Miller standard, printed depictions 

mer~t special protection unless they involve the degradation and 

abuse of ~hildrec. 

Because my vote in particular seemed somewhat out of 

character in light of other government intervention with which I 

a9ree, and because it \oias virt1.!t1lly inccrnprehensibl~ to some 

tt.oughttul pe0ple on the Commission and elsewhere, t take thi1, 

opportunity to at 

fot' my vote, 

least put on the public record the rationale 

It was abundantly clear from our discussions that virtually 

no current prosecution, on grounds of obscenity, of the pclntec 
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word occur in the United States, and that furthermore, none are 

realistically conteaplated because of the great difficulty and 

coaplexity of these prosecutions. Indeedf the Chairman of this 

Corut11ission, ~enry Hudson# conceded on the record that he could 

not conceive of ever undertaking a prosecution of the printed 

word. 

The problem is of course that among this genre of printed 

pornography there exists a large body of materials that deiscribe 

the sexual abuse of children and indeed, advocate for it. It is 

a particularly noisome and repellent body of literature that in 

effect is nothing less than •cook boot• and how-to-do-it 

manuals, guides for the sexual exploitation of children. 

I expressed to the Commission my strong conviction that 

unless these particular printed materials involving children were 

ainoled out for special and vigorous prosecution--excerpted as it 

were from the broad mass of printed pornooraphy--the general 

reluctance to ever prosecute the print•d word would prevent any 

attempt to proscribe these maleficent materials. It is my 

further conviction that the unanimous action of the CoI!llllission 

recommending the vigorous prosecution of obscene printed 

materials involving or advocating the sexual exploitation of 

children will, in fact, spur and aid prosecutors in the vigorous 

enforcement of the obsc•nity law, at least in r•,gard to those 

materials depicting children. The hope of a total prosecution 

of obscene printed materials is disingenuous and futile--the 

crying ntHtd to prosecute to the full extent of the law those 



materials depicting the prurient sexual abuse of children is an 

urgent necessity. 

A second rdason led me to vote that special considerat-

ion be accorded the printed word. f'ea1~ of cens<:lrship was a 

constant theme of many witnesses who appeared before this 

entitled to Judge that I do not think ~e are 

concern lightly, or to consider that those who express such 

anxiety are motivated by self interest, First Amendr:1ent values 

ar9 crucial to American life and the virtual sanctity and 

inte,;iri ty of the printed word c,,ntral to the absolute freedor~ of 

political debate and dissent. 

1 do not agree with those who hold that efforts to regulate 

and proscribe sexually explicit materials according to the 

Miller standard signal a return to or adoption of a censorship 

mentality. In short I think that those possessed by such fears, 

while for them the fear nwy seem real, are quite simply wrong. 

At the saMe time I thought it very importmnt that the 

Coml1!ission send a strong l!1essa9e to the public that we do not 

favor a return to times when the repression of unpopular ideas 

was part of our political landscape. By the barest of margins, 

the majority of Commissioners adopted this view. 

be among them. 

The Indecency Standard. 

I ar:. proud tc, 

This was anott:er issue that sh<1rply divided the Commission 

and one that only eleven Solomons could have reached Gonsensus 

on. Once ag,?iin 1 voted with the bare majority and would like to 



put on record my reasons f<:>r so doing. 

The issue was, once again, central to the charge of this 

Commission and could be framed this way: Millions of American 

families are concerned about the virtual invasion of their hornes 

by increasing amounts of increasingly explicit sexual depictions 

they find offan~ive and even dangerous to their families, most 

especially to their children. 

The issue is fair·ly si!'l\ple and straightforward for 

broadcast., non cabl,, television. The FCC und;gr its broad powers 

to regulate what can be transmitted over the air waves prohibits 

the dissemination of •indecent• words and images. The Supreme 

Court upheld this right in its Pacifica Jeci3ion on the ground 

that citizens had a right to exr>ect some regalatinn of broa(!cast 

materi,,ls (>J,ning into the home over which individual parents had 

no control. 

Tte ;!latter is not so simple witJ, t'ec;ard to cable television 

and other fz.,nns of satellite-transrnitte~~ programmin,;.i. At least 

four court decisions, one of chem in federal appeals court, have 

clearly established the essential diversity of broadcast and 

cable television and dec~eed that the "indecency• 2La,1JacJ used 

to regulate broadcast materials could not and must not apply to 

cable television. ln f;ict, the courts have so far declared, 

unanimously, that the application of the indecency standard to 

cable television is unconslitutional. 

The issue is complex, not Qnly by reason of the 

utional ambiguities tJuit surround it, but also because, fn:;m a 
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broader perspective, citizens have a right to be concerned about 

who and what are going to regulate what they may see on cable 

television. 

Many witnesses who appeared before this co-ission, for 

example, have pointed out; that if the "indecency"' standard 

currently in force with regard to broadcast television were also 

imposed on cable television, most of the mainline Hollywood 

films currently on view in theaters across the country could not 

be shown on home television served by cable. It is hardly 

likely, even inconceivable, that the courts on any level, 

including the Supreae Court, would uphold such an extension of 

the indecency standard to cable ta.levision. 

Indeed it is just as unlikely, regardleea of an individ

ual's particular ethical or moral persuasion, that such a 

blanket prohibition would be tolerated by the vast majority of 

the American people or the Congress that represents them. 

There l• still another co•p■ lling reason why many 

thoughtful people in this country would actively oppose any 

attempt to apply the same staw:!ards of broadcasting television 

to cable. Indeed, almost all of the principal religious 

denominations and religious broadcasters unaniaouely fought such 

an equation of broadcast and cable television on the grounds 

that H might s•riously impede their own religious freedoin to 

control their pr09ramin9 as they saw fit and ■ i<,1ht coapel them 

to grant equal time to atheist or agnostic or anti-religious 

presentations. 



Whatever one thinks of their argument, no one could 

plausibly accuse these reliQious leaders of net being sensitive 

to the import of their position or that they thereby were in 

favor of indecency on television. rhe fact is however, that 

unless we equate broadcast and cable television, the rec has no 

constitutional right to regulate prograllll'!ling on cable using the 

indecency standard upheld by the Pacifica decision. 

For all these reasons thBrefm:e, and for others, I voted 

w.lth the bare inajority not to reco!lllllend the cun·ent ind;.cency 

standards for cable television, 

l would strongly support, holwever, new legislation by 

Congress that could thread its way successfully through the 

Scylla of unconstitution;;llHy and the Charybdis of over 

regulation of this medium by goverrnnent. 

lt seems to me that Conqcess should look to th1, principles 

of NBW York v. Gim:,berg--whlz,h allowed lower obscenity standards 

children ar0 recipients of pornography--as a 

beginning toward unraveling th is comrndrmn. Ginsberg al lows the 

govermrent to declare some pornogt"'aphic matBrial "ot:>scene as to 

children" dJ,d to make its sale to children a criminal act. Ts it 

not possible then, that certain material may be Judged "obscene 

as to th~:: home"--that is, judged by a standard H,at u,kes into 

account th.e spec:ia1 _prob-.le--rns of pa.rents in preventinq access by 

their children to cable television or the telephone, and so be 

subjected to special regulation when it appears in those 
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I am certain that all the Coenissioners, regardless of how 

they voted on this narrow issue, deplore the increasing 

appearance on our home television screens, whether broadcast or 

cable, of sexually explicit and frequently violent and degrading 

materials. We differ only on how to achieve the laudable end of 

protecting our children from this unwanted and dangerous 

incursion into the sanctity of our families. 

Sex Education for Our Children. 

Few probleaa have produced more genuine concern among more 

Ainericans than the sexual awareness, behavior, and victimization 

of children. Few, if any, dispute the need of children for 

knowled9e about their sexual natures - its dangers and its 

promise, its mystery and its power. Yet few areas of public 

discussion have engendered more bitter, if often le9itiMate, 

debate over the means appropriate to achieving a desired end. 

This Commission found itself in the middle of that debate 

not out of choice but of necessity. We have seen and heard 

massive quantities of evidence concerning the abuse and 

exploitation of children by adults, both in the making and in the 

consumption of sexually explicit material. We have learned, ■a 

well, of the extraordinary extent to which sexually explicit 

aagazinee, films, video tape■, t•lephone recordings, and books 

are a part of the life of our country's children and adolescents. 

It has become increasinqly clear to us that many children who 

escape actual sexual abuse are nevertheleaa receiving their 

primary education in human sexuality from a graphically 



inappropriate source, one which describes sexual fulfillment as 

conditioned upon transience, dominance, aggression or 

degradation, 

We have seen, too, that in a society flooded with sexual 

imagery it is virtually impossible fully to •protect• children 

from becoming victims of misleadinQ information about sex. Nor 

is it possible to expect that criminal and civil sanctions, 

however, vigorously applied, will wholly end sexual abuse. 

Teenagers, 

learn to 

and to a great extent even younger children, muat 

protect themselves - both fro111 exploitation by others 

and from the consequences of their own ignorance and immaturity. 

At the same time, however, they deserve an understanding of 

the beauty of sexuality, and its role as th Et foundation of 

family and indeed of human civilization itself. While our 

pornography, we 

examining the nature and effects of 

would be remiss if we failed to note our 

passiQnate desire for careful, humam,, and explicit instruction 

of children n,9cirding the nature dnd effects of sexuality 

itself, 

Unfortunately that desire only leads us directly to a 

c,rntral diler111na or our nation's pluralistic democracy. The vory 

importance of ,3,;:;xuality ::r;akes it a Cf1ntral focus of almost every 

system of religious and ethical values. Teaching children about 

involves instruction about its relationship with 

morality and human relationships. Any attempt to evade such 

instruction or underlying values only results in teach i 1HJ one 
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specific moral aasUllption - that no relationahip exists between 

se:ic and morality. Presenting instruction on sex combined with 

discussion of the full array of opinions discussed would largely 

dilute the importance of all of UHnn. While these: problems 

could be wholly avoided if full instruction on i:;exualH:y were 

it is a sad fact that 

xnany. if not most, parents ignore or fail seriously in this 

reaponaibil ity. 

This dilem111a la unfortunate in part because I think we all 

believe that there is is a core group of values which can and 

should form the basis of instruction on sexuality. Above all, 

it seeJ!tS to me we could agree that such instructicm should be 

presented as one important, but not dominant 1 part of 

instruction on the faaily - its history, nature, and importance. 

The most iaportant institution in human society, the family, is 

virtually ignored in modern education. That failinQ is parti

cularly tragic hecause it ht only within the context of explor

ing the ■eanin9 of the family that the meaning an<! role of 

sexuality can be understood. 

The particular values that almost all of us think it 

iaportant to eaphasize in nsex education~ - responsibility, 

co■■ itment, fidelity, understanding, and tendarn••• - are 

precisely tho•• which underlie our aoci•ty*a legal, aocial and 

moral assW11ptions about the family,. and can only be effectively 

conveyed if the two topics are inextricably linked. 

If • belief in the necessity of teaching thoae values with 



respect to sexuality w1:n:e in fact shared by all Americans, it 

would be possible, I think, to devise a •andatory curriculum on 

human sexuality in the eleiaentary and secondary public schools. 

Because it seems clear that no such consensus exists I have been 

forced, in thinking on this subject, to consider only the 

appropriate minimum action which is necessary and possible for 

federal, state, and local governments to take. As mandatory, 

explicitly value-laden age appropriate education in affective 

sexuality seems at present a task beyond the capacity of public 

schools, we can only center our hopes for providing such 

education on the willingness of families to 1.rndertake it. 

Within a voluntary framework, however, perhaps evan within a 

released time context, we can urge the public schools to provide 

extensive opportunities for students to explore all the issues 

surrounding the creation and maintenance of families in the 

United States, with instruction on sexuality forming a 

substantial part of such a curriculum. 

Finally, "1here children and youth need to learn how to 

protect themselves from exploitation by adults or 111.anipul.ation 

by the media we can ask the schools to take a strong1 mandatory 

role in providing them the facts. 

U this year confronting the products of the pot'nograpby 

industry baa taught me anything, it is that we are all profound

ly ionorant of the way electronic and photographic imagea can be 

used to manipulate viewers. We continue, quite rightly, to 

insist that our children learn how our novelists and poets use 



language t<) shape and redirect emctiona and vahH?S, Yet with 

regard to powerful graphic visual im~ges designed lo produce 

½andsom& profits through sexual arousal of viewers, we have 

allowed our schools to remain al4ost co~pletely silent. 

Teenagers should be t~ught not only how their emotions and 

instincts «re manipulated by viewing pornography, but also )H?W 

the porn,)grapt,r inc\Jl!ltry exploit;; and abuses the :;,en;ons ,.med in 

m3k.ing it. Such i.nstruz·tion 'would present none of th(il r,;;1 i,:;i.ous 

or moral quandaries of sex education qener.,lly, and seem.$ to me 

a vital protective measure for our young--who ~re simultaneously 

the big9,:1st consumers ot pornography and the most v,Llnert,ble to 

its vicious effects. 

A priest on the Commission. 

A decent respect for the wholly creditable, almost entirely 

i.mspoken hut perhaps qenuine anxiety felt by s<Jm.e that my role as 

pt~iest, my training ,ind background as Ro:nan C'lt~olic theologian 

ml.ght som~;ho;.; unfairly or unconsciously skew 1ny thoug~ts and 

fe'i':ling.; on tt\£• iss,1es before t!it) Commission cornp.;ls this wocd of 

r do not thin!(. that I was invited to join thi;; Comlllission 

because r was a priest theologian but rather because of almost 18 

years of close personal experience and progressional involvement 

wtth literally thousands of sexually exploited children, many 

but not most of whom had been victimized in the actual 

prndu,::tion of pornography ir; which the,, were the hapless 

performers and "stan1." 
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For this reason :r asked a member of my staff, Gceg,)ry Loken, 

-, gift~d attorney and scholar in hia own right as well as a noted 

advocate for the rights of children and Director of the Youth 

Advocacy Institute of Covenant House, to make a special study of 

the questi,;m regarding harms to performers in porno9ri,phy. The 

Commission has made this state:m,nt its o,rn and I con:;ider it ar, 

important and original contribution to the research in this 

field. It is found in Part Four of the Report. 

I freely admit to a certain bias in this regard. 

absolutely notbing justifies the sexual abuse of children, and 

nothing, absolutely nothing - including the ~oet perfervid 

defense of the First Amendment justifies the rf.l,C(>rding ,:,f this 

loathsome abuse on film. The Supreme Court of the United States 

in its unanimous 9-0 Porbar decision affirmed this special 

horror and declared that child pornography did not merit 

constitutional protection. 

But wher1 a 11 is said a.nd done I am who I am. I cannot exit 

from !;\y p~rsonal skin, I can not divest of myself, anymore than 

any other citizen, of that •walking around collections of a 

priori assu111ptions" that 1n part help constitute who a:1d what I 

am. 

l am cert.;in that despite some unfair prior- iissumpt ions t.o 

the contrary the Commission tried as fairly and honestly a:1d 

objectively as it could to reach their conclusions as a result 

of honest and open My poaiti,:in on the c,)1'tlllissio'1 

an added i~portant symbolic responsibility. 
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Since I w,u, the only member of the Co!Ulisdon that could be 

ever thought to #represent• a major religion in the United 

States, I felt a special obligation to my fellow Conrtissioners 

and the people of this country not to adopt or impose a particu

lar theological or sectarian slant on my ccmtribution tt> the 

work of this Commission. 

In short, I tried not to react as a Roman Catholic priest 

but as a citizen with a broader mandate and constituency. I 

hope therefore that my views represent a wide spectrum of the 

current American 1,ntperience. At the same time I am proud to be 

what I am and would have it no other way. 

Tha Writing of this Document. 

Tha difficulties and complexities of this subject could 

hardly ba exaggerated. Ona ■an'• nudity la another ■an'• 

erotica ia another !flan•a soft c;:;re pornography is another man's 

hard core obscenity is another ■an's boredom! 

When, at the and of our public sessions it cam<e time to 

synthesize the impart of our debates and discuirniona in this 

report it bacama abundantly clear to the great majority of 

CO!'!Riasionara that this report could not baa "staff documentM-

-that is, a document compiled and assembled by the staff of this 

CO!'!Riasion could not reprea1:mt fairly the differing opinions and 

conclusions of the Commissioners. Thia is not to denigrate the 

eru::irmous contribution of the Commission staff. They merit the 

highest praiae. ••P•cially its Director Alan Sears, for their 

round-the-clock effort to provide the Commission with the 
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materials and support they needed. ThB staff worked with great 

diligence and zeal to perform their duties and much of this 

final report ia a product of that diligence. 

In tha final analysis hwavar, this report could neither ba 

compiled nor asseroblad. It d.:n11andad single authorship. QuitB 

si•ply thi:s report could not have bBan written by Committee. 

Professor !?rad Schauer provided to this Commiaaion the grace 

of single author■bip and it la largely dua to his wholly 

admirable effort in providing tha •framing document" for this 

report that, in my view, we can present to the Attorney General 

and the American people a product of which 1 think we can all be 

proud. 

Conclusion. 

The Chairman of this Commission deserves the gratitude of 

every member of this body. 

task--to oversee the taking of public testiaony and to guide the 

public debate over the issues with fairness and objectivity. I 

think Henry Hudson acquitted himself of thl!S responsibility in a 

wholly admirable way. 

His unfailing courtesy to the members of this Commission and 

its staff was particularly noteworthy, especially when too many 

late-night sessions over-stressed us all. 

To the other Commissioners I can only say thank you. It 

has been a privilege and rare honor to have served with them. I 

hope they share with me that pride of accoaplishment as we submit 

this report to the American people for judgment. 
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I speak for myaalf yet I am certain the other ten 

Comnissioners would echo my concern over the well universal 

eroticization of American 

conviction share our concern. 

I am 

either 

convi.ncad, too, that 

or rational 

I urge therefore that our fellow Americana examine and 

debate our logic and conclusions carefully. 



and 

tte:r 

2' 
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An American has no sense of privacy. He 

does not know what it means. There is no 

such thing in the country. 

George Bernard Shaw 

If there is one single lesson we have learned frOl\l studyino 

the "problem of pornography," it may simply be that Mr. Shaw•s 

acid observations on American privacy may finally be coming true. 

Commercially produced material, regularly distributed to millions 

of Americans, shows other Americans, in ••plicit photographic 

detail, engaged in every variety of sexual interccnirse. What 

might have !x.en considered at one time the moat private of hwnan 

activities ia now a matter not simply for public discussion but 

for graphic public display. 

We have not fully agreed among ourselves whether thia 

aapect of •pornography• - one which cuts across all tbe 

cat•9oriea we have uaed in discussing other iaauea - should be 

deemed a ~harm.• Some of ua have viewed the end of the taboo on 

public sex ea at lea.at an ambivalent event, with ita poasible 

benefits including an end to ignorant r•preseion of kno,wledge and 

dialogue about aexuality. For the rest of us, however, the issue 

ia a clear one, and, with limited exceptions explained below, we 

consider the assault of pornography on sexual privacy to be one 

of its most direct and corrosive harms. 

not often been articulated in the debate over aexually explicit 

materials, however, we feel bound to explain it fully. 

That explanation must begin by acknowledging that a concern 
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foi "se-xual privacy" does not arise in every type of material 

considered •pornographic." That it arises at all is the result, 

as we attempt to explain, of deep cultural, moral, and even 

biolO(Jical norms that are generally taken for granted, but not 

generally discussed. Finally the extent to which those norms 

represent values important to America and Americans - and the 

extent to which sexually explicit material offends those values -

is a matter we believe daaerving of substantial consideration by 

scholars, legislators, and the general public. 

A. Th~ Material in Ou•ation. That the del::late over 

"porn09raphy• has traditionally been carried on with only limited 

refer<mce to qi.utstions of privacy is hardly surprlsino. N<lt 

until the last fifteen years - that is 1 ~ the 1910 Coonhu,ion 

Report - did substantial quantities of material appear on the 

general '111,U'ket which depict fun. highly provocative genital 

nudity and actual {rather than simulated} sexual intercourse. 

Many of the great •obscenity" debates of t'.his century - on, for 

exerni:ple, I..ady Cbatterly's Lover and Tr pie of Cancer - in fact 

centered solely on the printed word. 

Simulated activityt drawings of sexual conduct, and the 

printed word may cause concern on other grounds but they are 

l.srgely tangential to discussion of sexual privacy. It is true, 

as warren and ~randeis so eloquently explained almost a century 

ago, that grave damage may be done when tt{t}o satisfy a prurient 

taste the <ietails of sexual relations are spread ln:oadcast in the 



columns of the daily papers.") Nevertheless it is also true that 

the process of such •broadcast• is a largely indirect one: for 

damage t.o occur the writer must be cogarded as credible and the 

reader must exercise his imagination. Photographic 

representations as we explained in discussing the role of 

perfor~ers in modern commercial pornography, can show actual 

sexual relations in such a way th21t those who are shown cannot 

deny what happened, and those who view tho depictions cannot 

avoid the full force of the images presented, 

We thus limit our diacu5sion of "pornography" in this 

section to that specific for111 of it which seems to have Ill.Ost 

urgent and cl0ar-cut efh,cts on sexual privacy - that is, 

photographic {or live) portrayals of actu~l sexual intercourse or 

of full genital nudity designed solelv to excite sexual arousal. 4 

The dir0ct, unmediat0d public display of human beings in graphic 

sexual conduct is a new phenomenon in the history of culture, and 

it represents, in <HH view, a development harmful to both 

individuals and society at large. 

Anthropoloaical Perspective. 

the limitations of anthrz,pological evidence £or arguing "what 

3 Wa.rren & Brandeist 
Rev. 193 (1890). 

4 Trn1s not only "mer<t" nudity, tn1t any form of nudity 
which is ::s<td f<;;,r ourpoaes - artistic, scientific, oolitical, or 
educational - oth~r than simple sexual provocatio~ are outside 
the scop,:::, of ,),1r analysis. we do not deny that pri.acy CQncerns 
may be implicated even in these displays, see, New York v. 
Ferber, 458 U,5. 747, 774-75 (O'Connor, J., concurr1nr;;}, but we 
do not believe t.he evidence s;.;.ggests they represent oe<!rly as 
substantial a threat to sexual privacy as the material we 
include. 
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ought to be" for modern industrial society, we think it at least 

worth noting two proposltlons which are widely accepted by 

anthropologists and which seem of real i11.portanc• for our 

inquiry: { l} public display of genitali.a is •xtr-ely rare among 

human cultures; and (2) sexual intercourse universally occurs 

under conditlcms of privacy. Both have relevance a$ indicating 

basic taboos whkh are more often explained in moral or religious 

l. Genital HuditX• In their still standard overview 

of 191 hUll'!an cultures, Ford and Beach found that, ~There are no 

peoples in our sample who generally allow women to eKpose their 

9enitals under any but the most restricted of circumstances.~s 

In those few societies where women occaeionally expose their 

gen i tala - e.g. , the Leau, Da!louH,nms and Kurtatchi - it is a 

social controls imposed by primitive, seai-priaitive and advanced 

cult1.u:es appear to be founded in "the prevention of accidental 

exposure under conditions that ■iqbt provoke sexual advances by 

accepted.~ 

5 C. Ford and F. Beach, 
{19S2); w. Davenport, Sex in Cros 
Sexualit in Porn 

6 

1 

8 

~ at 94. 

Id. at 95. 
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th• Australian aborigine■ - strict rules forbid staring at 

9enital8. 9 It is therefore possible to say, in the words of one 

anthropologist, that "some form of se.xual modesty is observed in 

all socleties.nlO 

other primates.11 

That modesty distinguishes humans from all 

2. Sexual Intercourse. H the privacy of genitalia is 

the subject of limited variation among cultures, the privacy of 

sexual intercourse is not. Every human culture ls characterized 

by an insistence on seclusion for sexual union, although physical 

condition■ ••Y ■aka absolute privacy difficult to ■chieva. 12 

Thus when ■ore than one family shares a dwelling, couples will 

9enerally copulate in a secluded place outdoors. 13 Children are 

strictly admonished to 19nore their parents' ,H1xual behavior 

where lt is possible they ■lght see it. 14 A■ong humans, 

according to one scholar, "sexual privacy, like the incest 

Davenport, ■u2ra note 1, at 128. 

10 Id. See also A. linsey, et al., Sexual Behavior in the 
Hwa.an Female28M85IT953) (findinganthropolOQ"cal a a showing 
acceptance of nudity only of children before adolescence). 

ll 

12 Davenport, ll\dpra note 1, at 148; ford and Beach, 
note 1, at 68-71. for and Beach do list two partial exce ons 
to this rule - •some Formosan nativesR who in the sLffll!nertime 
•copulate out of doors and in public, provided there are no 
children around,• and nyapese couplea" who, nthough generally 
alone when they enoa9e in intercourse, copulate almost anywhere 
out of doors and do not appear to mind the presence of other 
individuals.g Id. at 68. Neither of these exceptions, on close 
inspection, app!Tis to more than •some" members of what amounts 
to l percent of Ford and Beach*s saaple of 191 cultures. 

13 

14 Davenport, at 149-150. 
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chimpanzee.a amonq 

all animals have the saroe absolute regime of sexual ~riva~y - a 

fact suggBsting that this impulst> is biologic~l h naL,re, 16 

Mar~ar~t ~uad's famo0s scudy uf Samoan culture - widely re-

sarded as a plea for mcrP sex~al opPnness - provides powerful 

evtdance for the extraordinary impulse toward sexual privacy even 

1n a society with st~xua} prat:t ice;;,, tar different than <>ur own. 

There s~e found marri~~ couples sharing large rooms, out careful 

to preserve some sense o:f privacv even 1.w·lthin the house b"l me-ans 

of mpurely format walls" of mosquito nettinq. 17 Outside the 

house the urge to privacy is extraordinary, as she discussed in 

describing the sexual knowledge of Samoan children:. 

In matters of sex the tan-year-olds are 
equally sophisticated, although they witness 
sex activities only surreptitiously, since 
all expressions of affection are rigorously 
barred in public , .. , The o~lv sort of demon
stration which ever occurs in public is of 
the horseplay variety betwe(:n young peop,Je 
whose affections are not reallv involved. 
This rorapi.119 iti part icul,1rly prevalent in 
gt'OUpS nf women, often takin{J the form ri 
playfully snatching at the sex organs. -

Even in a culture she fo•..tnd to be so free of "stress and 

G, ,Jensen, auma ex 1 Behav • r in Primate P 
inc .c....,,...,--,,.....,...,..-.:--1 __ s __ e __ x;.,-u_a_....;B~-----::-.;.;;.....,. ____ ..;.. ____ ,,,.,.._~s ... s--'u-re ... s.,....1.,..n_ ... t_.,,...-:-__ s 
l 7, Accor , Evo ut1on o Human 
sexualitX 67 (1979), 

Hi 

17 

18 

Jensen, supra note 12, at 67; Syml'lls, supra n~:>te 12 at 

Coming of Age in SaiaOll 135 {1928, 1961 ed,), 

Id. at 134-35. 



atrain,*19 the psncultural norms of sexual privacy were strictly 

c. Western and A~erican Traditions. 

disdain for the ~Puritanical aelf-accuaationa~ which character

ize western attitude■ towiu:d sexual freedom did not extend to 

the insistence of our culture on the private nature of sexual 

conduct. And indeed, any such disdain would be impossible for an 

anthropologi•t, for ae1<ual privacy is at the very heart of our 

own culture - aaamned in every aajor strand of Western thought, 

and incorporated now in Americem col\U'lWn ami con■tltutional law. 

Sa clear, indeed, ia tha strength of the traditional belief in 

sexual privacy, that we view only a brief dl ■cu ■■ ian •• 

Th• historical pedigree of that belief ls traceable 

at least ta the customs of the ancient world. One historian bas 

found that for ancient Jews nudity was nbarbaric and indacent,u 

and that Mfiln Biblical times, it ■eama, the Hebrews did not came 

in contact with tribe■ that were ~ sensitive to the shame of 

vulgarity• that was publicly penaitted only in such speciali~ed 

aettinos •• the gymnaaiU!ll,21 Indeed, Plato want so far as to 

urge shame and C25?lete secrecy in all matter$ related to sexual 

Id. at 234. 

20 L.M. Epstein, 
{1948) (emphasis added). 

S~x Laws and Custou in ·judais■ 26-21 

n 
together i 

at 27. Romans did allow man and women to bathe 
e nude, ~ at 29. 
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liaisona.22 And even the most graphic Greek paintings of gexual 

cc.mduct used "formula" faces that ware not meant to r9produce the 

Exposing the naked body of 

another person; in the ancient world, was a means of humiliation 

reserved for slaves and war captives. 24 

Developments in Western culture from its Jud<tic and Hellenic 

roots until only vary recently were all in the direction of 

strengthenin2 the already strict tanoos of sexual privacy. 

Subsequent Western attitudes toward the subject were perhaps best 

summarized by st. Augustine, himself no stranger to sexual 

excess, even before the fall of Rome: 

And rather will a man endure a crowd of 
witnesses when he is unjustly venting 
his anger on someone than the eye of 
one man when he innocently copulat&s 
with his wife. 25 

social conditions - in particular, housing conaiatiog of one 

room for an entire faaily - even through the early modern and 

industrial periods of Western history made it difficult to 

maintain absolute sexual privacy in the home, p;,irticularly in the 

Plato~ 841 a-e. 22 

23 A. J* Dover, Greek Hoaosexuality 71 (1978}. 

:u Epatein, supra note 19, at 31. "The male slave and the 
fe■ale ■ lava had no sex p•raonalitiaa in -the eyes of the 
ancients. Thay were. considered aa having no shame and incapable 
of cauaim;1 the 1,Hmse of aha.ma in others." !!!.:_ at 29 r. 

25 , Book XIV, pg. 468 (M. Doda 
see J. Bo ti Social Tolerance and 
I1J'f (1980) (discus■ proser 
Jawien traditions proscribing nudity 
century. Epstein, surra note 19, at 
even in twentieth cen ury to approve 
iroman). 
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But the first iapulae of every 

class as it obtained the power to do so has been to obtain more 

personal privacy$ particularly in respect to sexual matters. 21 

By the beginning of this century sexual privacy had assumed so 

laportant a role in Western thought that Freud could suggest, 

with some force, that the awakening of sexual modesty was a 

crucial event in the founding of humari civilization itself. ::rn 

Whatever its relation to civilization generally, privacy in 

sexual matters has long been a deeply ingrained part of American 

culture. rro■ the often strict religious repression of the 

colonial period 21 through the ■ore freewheeling nineteenth 

century,30 sexual modesty was highly esteemed. Mark Twain and 

Henry James would have disputed the value of almost every social 

restriction of late Victorian societyi on the need for sexual 

26 P. ~ITiev'e;-a'""ti dhood 106 {1962) (children 
in ancient w olly "unaware of or 
indifferent to sex 9 ; •gestures and physical contacts ••• freely 
and publicly allowed (to children) •.• were forbidden as soon 
as the child reached the age of puberty•). 

27 Stone, supra note 25, at 253-257. 

2B Civilization and Its Discontents 46 n. 1 (J. Strachey 
ad 1961). 

29 For a full discussion of the •essential• quality of 
aex:ual privacy in the colonial period, see D. Flaherty, Privacy 
in Colonial Nev B and 79-84 (1972}. "7fee also F. Henriques, 

the Americas 23~ T!nS). 

30 S•e Note: The t to Pri vac in 
Nineteenth-"c'int 94 Narv. L. Rev. The 
great except:ton r1.ca 1 s Victorian sense of sexual sharae 
was the cavalier treatment of slaves' privacy in the Old south. 
F. B•nriquee, supra note 27, at 245-63. That exception is in 
line with lon9 established notions about the unimportance of 
sexual privacy for slaves. See, sue~a note 22. 



D. Sexual Priva X in Rodern Aaerica. The gap between our 

novelists and the author of Portrait of a Lady is indeed a great 

one, and it is clear that our more liberal notions of sexual 

reticence form a substantial part of the difference. Yet before 

simply conceding that privacy in sexual conduct has been 

relegated to a minor role in modern American life, it would be 

well to consider two iaportant facts. rlrat, for all their 

changing mores, Americans still appear to assert strongly their 

need for privacy in matters sexual. Second, Merican law in this 

century has recoonized that need ever more forcefully. The 

combination of these facts, along with evidence from anthropology 

and history, forms :for us the basis on which the "harum" and 

"benefits" of pornography may, in this area, be assessed. 

, for example, the treatment of se.xual tension 
in th that of Washins,ton Sguare. 2.!!. also, Th! 
Sec and The Secret Life II ln s. Marcus, The Other 
~•>. (descrlb!ng as •un' que• a memoir deacr nQ In 
de ail the sex life of a Victorian 9entle3an). 



In launching their seminal 

investigation of A■erican sexuality Alfred Kinsey and hla 

had this to say about their subjects• need for 

privacy: 

Our laws and custo■s are so far 
removed from the actual behavior of 
the human animal that there are few 
persona who can afford to let their 
full histories be k1:W>wn to the courts 
or even to their neighbors and their 
beat friends: and persons who are 
expect&<! to disclose their sex histories 
must be assured that the record will 
never become known in connection with 
them as individuals. 32 

rn the nearly four decades that have followed, many of 

iln&•y•s hopes for greater sexual tolerance have been realized, 

but the acute need for sexual privacy has remained. One of the 

beat indicators of that need has been in fact a wrenching problem 

for researchers attempting to conduct. scientific study of 

pornooraphy: the extraordinarily low volunteer rate for such 

In one careful atudy •pecific■ lly designed to 

measure differences between volunteers and nonvolunteers in a 

aex-film experb1ent, less than one third of the malea and only 

one in seven of the females agreed to participate if they would 

be required to be •partially i.mdressed { from the waist down). "33 

Indeed, no more than balf of another group agreed to 

participate even when told only that they would be watchino 

"erotic ■oviea depicting explicit sexual ■ cane■.• with no 

33 Wolchik, Braver & Jensen (1985). ~ !!!2,, Wolchik 1 
Spencer & Lisi (1983). 
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referenci?s to undressi1,g and w~th assurances that they .. ould be 

wholly unobserved and that all data woJld be completely 

confidential. H 

Two interesting pieces of evL:,ence ft"om Canl\da, for which 

no compar,,ble data for the United States exist, offet' a IHtl."allel 

to these laboratory observations. The Bad9ley Committee 

surveyed 129 juvenile prostitutes and found that almost 60 

percent of both males and females had been asked at least once 

by clients to be the subjects of sexually explicit depiction3. 

Yet amon9 thQse requested - teenagers desp,,:,rate for money who 

regularly ecld their sexual favors to stran,;iers - less than a 

third a,;1reed t<J be photographed.35 Of equal significance, the 

Fraser ColllJ!'.ittee condu,:::tel1 a national survey to determine the 

attitudes of Canadians toward pot·nography, ,:,nd found that whilB 

66 percent of their sa111ple declared private viewing of sexually 

explicit material to be acceptable, only 32 perc1atnt could approve 

of the production of such material, even if no one is -hurt• in 

the process.36 Apparently pornography previously produced with 

someone else'a son Qr daughter is tolerahla to Canadians; 

l!latedal whi.ch might be produced with one's ~ child is not. 

In reaching our conclusion that current American mores 

c1.>nt inue tiQhtly to embrace sexual privacy, we note that American 

psychiatrists adhere to their longstanding view that 

Wolchik, Braver & Jansen (1985). 

Badgley Report at Hl4. 

Fraser Report at 104. 
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exhibitionism and voyeurLsm are clear and saddening personality 

disorders. One overuiew of their effBcts finds that they: 

are accompanied by an i nc,)n,;pic,Jous. 
but real alteration in character, with 
chronic anxiety boyond the immediate 
fear of being caught, guilt, fear of 
losing one's mind, shame, and, usually, 
inhibition of normal sexual r~sponses. 
Reii.ef after acc0st is comrnon,37 

Pornogca1,1hy aside, health:,, Americans simply ,jo n,,:,t attempt to 

showing oft ~heir sexual orgars to strangers. Th1;1 "chronic 

anxiety• atton1ing axhihition1sm and voyeurisM is thus a 

reflection of our society's deeply shared commitment to 

Thet C"~=i tment has f i r1',, if only rec~rnt 1 y 

developed, ,ixpress ion in Amee i can law, After the Harren and 

Brandeis art. icle ~•f 1890 38 - ..,hie:, was p1:ovoked br· the outra9e 

Qf her daughter's 1o1eddinq 35.! - the riqht of Am~ricans to be free 

from publici~y abaut the graphic details of their sex lives 

became ,:er,i,hrined as ,1 funda11v;ntal principle <?f tha common la_., ,-10 

A, St~nton Pen;onal~!L_J)isordors in ·IJl.e Harvard Guida 
te Modet'n Pa eluate ~ ( 1930). See R:.lev, F.xhibit ionisi:.\: 
A Psvcho- al Pei=soective, 16 \,an o[ego L. ·Rev. 8S3, 854-57 
( .197 i. 

37 

)0 See, suora note 1, -- ~ 
39 Prosser, Privacv, 48 Cal. L. Rev, 383 119601. 



As we discussed in our review of the use of performers in 

pornography, the courts h.,1ve recently r-ecognized that this 

principle may be applied to protect those who are photographed 

while nude or engaged in sexual relations. 41 The Supreme Court, 

in New York. v. Ferber, seemed recently to imply that the •privacy 

interests" of those depicted in pornography may have, as well, 

constitutional "'eight even on the strongly tipped scales of 

First Amendment analysis.42 The special importance of sexual 

relations has for more than two decades been crucial to the 

development by the Court of the whole concept of a 

constitutional •right of privacy.• 43 

Poi:n and the Harm to Privac. Simply st.tting 

what is does ;,,)t resolve what ought t,:) be, rinding that sexual 

privacy is pancultural, that it has been a staolB feature of 

~astern civilization for as long as we have knowledge, and that 

it currently remains highly valued by Americans in their 

attitudes, practices and laws, does not ineluctably re~ulre a 

findir,g that the taboo of sexual privacy ou~1ht to coatinu& to be 

held in such high esteem, But we thi~k that these findings, 

nevertheless crucial in assessing where the Durden of proof ought 

41 See, Use of Performers in Commerclal Pornography, 
supr_a, in Pa"'r't Pour <I' 

4 2 4':>8 u.s, 759 n. 10: See also, Bell v. Wt)lfisb 441 U, s, 
:>20, SS8-60 0979) {ri1cogni:ting"prT'vicy interests• of pdsoners 
implicated by strip searches!. 

• • . Connecticut, 381 
Int'l, 

u,s. 479 
431 ;.J,S. 



seer.. i nq t 

p0rno~:aphy offend that tab~c~ And if so, what is the harm? The 

answer to the first question is ohvious to anyone who views the 

wnolly graphic, undiluted sexual exhibitionism inherent even to 

•co11senting pornography." Nothi~g is l~ft for the viewer ta 

imagine; no attempt is made to conceal either the face or the 

genitals of the performers. The consarner ot 

pornogr .. phy in th0 1980 1 :1, un.iike the consumers of the material1:. 

generally available at tlrn time of the 1970 Com.mission Report, 

is a full witness to the most inttmat.e, the 1QOSt prh•ate activity 

of another human being. 

That this is a •haem• we think undisputable, on several 

grounds, First, those l;fho "perfocra" in current pornography are, 

extremely '{01.:ng, ignorant, confused a:1':l e;,;?loi t,ed; 

as we have discussed in our axaminatic;n of their Rituatio:is, they 

vet'Y frequently cannot be said to have qiven ~,n infonned c:onsent 

to their use. Second, even when such consent eKists, such 

perfqrmances, wh,:,,rs they are 9iven in axc:hange fqr money, are 

inseparable from prostitution, and degrade the performers in 

exactly the same ways as prostitutes are injured by their 

profession. Neither of these concerns applies, by contrast, to 

the making of noncommen:ial, r;exm~lly explicit films for use in 

44 Likewise we believe that the critics of sexual taboos 
or child molest,ation, see e.g., L, Constantini, 

Children: L s of a Radical 
n an< Sex , , mus near a 
n argu'ng their cause. 



education or sex therapy - arenas where the reputations of 

performers are unlikely to be damaged, 

Ou it.~2 apar·t fr::;m injury to perf-c,rmer.s 1 thought we believe 

that injury cccurs to sociBty as a whole ft:Ol'l such ped:o?:mance6, 

inj~ry chat may Dest be described as the blurring 0f legitimate 

boundaries for public dialogue on sexuality, WherB no reticence 

where on1y the act cf sgx is regarded as a~ 

authentic statement about its meaning, most citizens can be 

BXpectetJ to withdr<1w, rather than enter tho? disc1.ission. R,1-ducin,g 

tl1e general sense that some aspects of e~ery person's sexual life 

are so unique as to deserve special deference means, we think, 

that many will all the more militantly seek to shut out any 

dialogue on sexuality altogether. The virulent, devastating 

divisiveness aver sex education in the public schools is, we 

think, a symptom of the feari:s that can arise ftor:-, this 

destruction of the sense of boundaries. 

Now against all of this, what proof is offered that the 

taboo of sexu,;11 ,n-ivacy should be dismissed with reqard t,:, tillt',ed 

pornography? 

S0roe argue, convincingly enough, that such pornography 

expresses an idea, if no more elaborate an id@a than an attack on 

sexua 1 prill'acy itself, Yet that is hardly an argument against 

th•? "harm" we have disc1.issed, for ideas can be as harmful as, 

indeed more har~ful than a wide variety of more concrete 

afflictions, Others contend that the extreme reticence on sexual 

matters p,racticed by our soci.1Jty in the past was t:<:"pressive of 

and i11jurious to healthy sexuality. That is also, so far as it 
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goes, true enough, But do we naed to pay othsr people to 

copulate for us on film in order ta discuss sexuality 

Surely the case for that need has not been made with even 

mi nlmal rlgc:ir. And even if it had been made, we remain 

cc:invinced, as we said above, that as ~any of us are silenced in 

the resulting dialogue as are given voice. Indeed, after a year 

of witnessing the grotesque sexism of. commercls2tl pornography, we 

now have begun to understand what Catherine MacKinnon, Andrea 

Dworkin, and others meant when they told us that pornography 

"silences• women. 

Photographic pornography silences and it also degrades,45 

With the exception of ncn,commercial material produced for 

educattonal or therapeutic purposes, it nxploits some human 

b0ings in violation of some of mankind's deepest instincts about 

the privacy of aeKual conduct. The •right of the Nation and of 

the State■ to maintain a decent society," 46 recoqnized in dissent 

by Chief ;Justice Warren and by a Jn,>tjority of the St.ipreme Court 

since 1973,47 largely means only this: so;!le a!'>pects of American 

American sexual behavior, deserve special 

• , Williams Report 138 (live B•?K shows considered 
•especial egrading tc audience and performer'sw because of 
their •being in the same space• during performance of 
intercourse; no account taken of ths fact that photographic 
pornography can only be made if ca1r,er2unan or photographers is win 
the same space• ne the performers), critized in Dwor~in Is There 
a Ri ht to Porno ra h"7 3 Oxft::,rd J. Legal Stud. l '!J0-,81 
\ 

45 

Jacobellis 1.1. Ohio, 178 U.S. 184, 199 (1964), 

4 7 :Faris Adult 'Tho.at12r I v--~ Slaton, 4.13 u.s~ 49 1 5-9----60-
-( .19 7 31 { quot .i"nu • wa rrt3-r1 l ~ 
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protection from intrusion, public ,:Hsp1ar, and c,)rnmercial 

mass-marketing. Mr. Shaw - and the sex industry - to the 

ucation or sex therapy - arenas where t~e reputations of 

rformers are unlikely to be damaged. 

jury that may Dest be described as t~e blurriny of legiti~ate 

Ufldaries for puolic dialogue on sexuality. Wtaere no reticence 

w~ere only the act of sex is rQJacded as an 

th~ntlc statem~nt about its ~~aning, most citizens can he 

pected to withdraw, ratt1er than enter the discussion. Reducing 

e general sense that some aspects of cv~ry person's sexual life 

e so unique as t0 deserve specidl deference means, we think, 

3t many will al! the more milit3ntly seek to shut out ~ny 

alogue on sexuality altogether. The virulent, devast~ting 

visiveness over seK education in the public scho,,ls is, we 

ti.n.k.r a s_y:mptom Qf thf~ fears that can d.rise frot:ri this 

struction of the sense of boundaries~ 

Now against all of this, what proof is ottered that t~a 

~oo ot seKuaI privacy should be dismissed wit~ regard to filmed 

>rnography7 

Snme argue, convincingly enough, that su~h pornography 

;presses an idea, if no more elaborate an idea than an attack on 

ixual pcivacy itself. Yet that is hardly an argument against 

~e .. harm• we have discussed, for i<.b2as can be i\S harmful as, 

1deed roor(~ harmful than a widB v-;1riet.y of HH).re C(H1Ct:'t3te 

flict1ons. Others contend tl1at the extreme reticence on sexual 
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I, Backqround 

The alleQed relationship of sexually explicit mated.al and 

sexual violence !las long been a subject of acrimonious b,:t com-

p.;ill.ing debate, The "Effects Panel" of the 1970 Com!llission, 

often accused of denying such a link, instead stated a relatively 

modfi r-1 te view of what: was then an almost ei1t iroe ly new area of 

inquiry: "On the basis of the available ~ata it is !HH 

possible to conclude that erotic material is a significant cause 

of sex crirne,"l Recognizing the impossibility of ever proving 

•conclusively• the existence of such a casual connection, the 

1970 CommissiQn n.iver:the.less detern,ined that the evidence did 

not, at the tiffle, suggest a •substantial basis• for such a 

proposition,2 

The findings of our predecessors, though heleagured in this 

aree by extensive professional criticism, 5 are entitled to 

significant deference, especially because the !970 Commission 

took pains to explain the b.asis of .i.ts conc1.usi.(1ns~ Rape, 

however, is an:iong the most vic,h,nt and da:llaginq r;f crimes: not 

only i~flicting deep i ry on its victims, but also standing as 

a powerful ohstacle ta the fiqht for sexual equality in a 

de3ocratic society. It is, further, an evil which has increased 

at shocking rates aver the last fifteen years. we thus liave the 

1 .l97(J Commi.ssic,n Rep-ort.f at 28?.; See, Fraser Report at 
99; Williams Report at 6186~ 

2 

3 For a review of many 0 _f those crit..icisms see 
Donnen,tein ,; ;>\:.lamuth ( t 984 1, 



grave, and undeniably unpleasant, duty to examine again the 

possibility that consumption of sexually explicit ;11ateriala and 

some rapes are causally linked - and to report, on the basis of 

the ~vidence available !low, whether a •substantial basis" exists 

for believing in such a link, 

We have with little trouble concluded that circulation of 

materials which themselves portray graphic sexual violence is a 

probable •causeq of rape - at least in the sense of being one 

factor a111ong many (and not necessarily the most iroportantl which 

increases the likelihood of rape. With regard to sexually 

explicit materials ~hich do not include depictions of violence 

our ta11k i.s more difficult because so many of our witnesses, so 

~any professionals, and so many of our fellow citizens disagree 

vehemently on the issue. Tempting as it is simply to 'olash our 

hands of the question by noting the existence of the dispute and 

refusing to •take sides• in it, we cannot avoid sifting through 

the evidence and attempting to come to our own conchisions on the 

matter, Even if we cannot ul~irnately agree on the purport of 

each pidce- of: evidence_,. Ctr th«? r~eaninq of all the data 

collectively, our views should be fully, and publicly explained. 

Problem of Definitions. One serious obstacle to such 

explanati.ons, unforttrnataly, arises immediately ir1 the guise :)f 

defining the material ur\der exmnination. For purposes of 9ene1·a1 

discussion about the possible •harms• of sexually explicit 

material we have found it useful to divide that material into 

t.hrtle so·mewhat irnpr-ec'i.ser- but n◊netheless useful cate-Qori.as: 

that which is (11 violent; (2) ~degrading• but not ~iolent; and 



{:l} IHti ther violent nor "degrading". Unhappily our scheme was 

not anticipated in advance by researchers, and though a useful 

blueprint for future scientific inquiry, has not formed the basis 

for research conducted in the past. The only distinction adhered 

to with some consistency in the past research has been that 

betwe;;m those materials which depict violence and those which do 

not. Obvioualy that distinction is a crude one given the wide 

range of nonviolent "pornographic• materials, yet it may in some 

sense correspond with popular perception: thus pubHc opinion 

seems stron9ly opposed to free circulation of materials ~that 

depict sexual violence, 0 but sharply divided over the fate of 

materials that 3 Show adults having sexual relations,q with no 

further explanation of whether the materials in question are 

•degrading• or not.4 

For purposes of examining the evidence regarding sexually 

explicit materials and lilexual v.iolence, then, it seems useful to 

begin, at least, without clearcut distinctions based on the 

linking nonviolent materials and rape should be exa1,dned on its 

own terms - that is, on the basis of definitions contained in the 

relevant research - with attention, ultimately, to those pieces 

of evidence which bear on the question of ,;Hstinctions among 

1985 Newsveek Poll. Forty-aeven percent of nl&pondents 
would ban llaga:i:'nes snowing adults having sexual relations, but 
only 21 percent favored such a ban for magazines depicting 
"nudity•. Because aany current popular magazines are clearly 
•deoradin9• in their portrayals, the diff•rence in views seems 
more related to sexual explicitness than to the positive or 
n•o•tive portrayal of the person depicted. 



various categories of nonviolent materials. Until ve sort 

through the evidence 0n this issue we cannot, after all, be 

certain that houndaries useful for distinguishing among materials 

on observable attitudinal effects are equally valuable with 

regard to behavioral impacts. 

Evidence and Standard of Proof. The assumption that 

consump~ion of sexually explicit material •causes• sexual 

violence is or1e that some 73 percent of Americans "WOuld accept as 

true,5 but it is unclear wha~ evidence they would point to a• 

crucial to tneir judgment. From our standpoint some forffls of 

evideni.:e are clearly more pen,uasive than ,;;thers, but no one is 

usel.,ss and none dispositive. Evidence from the soclal scienca5 

- cor=elational, clinic~l and experimental - seems by a ~iJe 

1"11ar-9in tl1e nost important tool of analy,sis in this ,:irea,. in part, 

results Jf indiwldual experiments or studies can be r1gocously 

ch.al 1{:nqed on teems universally -a-cceptetj by , > 1 s0c1a .. sci'i'ntists, 

f:01: what ttrny do, Anecdotal evidence, even that presented by 

skilled professionals, has an unfortunate tendency to touch on a 

wide ran9e of questions without furnishing t~e ~asis f0r 

Pa.rt.ic.ularly CH\ an issu~ as- b tterly ft.)ught and i..mpc,rtant: 

social s~ionces seems ap~r0priatA and ~uit~ possibly i~perative. 
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That does not mean, holiiever, that we are bound by the standards 

of "proof• which govern the work of social scientists. Our task 

after all, is to recommend policy based on existing kno,d.edge in 

an area that will always be plagued by uncertainty. 

limitations on the ca~acity of social science to measure events 

outaide the laboratory, and because of clear ethical boundaries 

on what research can be conducted in this area even in the 

laboratory, 6 it seems wholly unlikely that the extremely hi.qh 

standards for "scientific proof• can ever be satisfied one way or 

the other on this issue, 

The standard more appropriate for our purposes is suggested 

by the phrase used by the 1970 Co■mission1 is there a 

•substantial basis• for believing ~hat nonviolent but sexually 

explicit material is causally linked to sexual violence? If 9o, 

what evidence suggests the <)pposite Ct)nclusion - that no such 

i.ink exists? 

p0 rsuas i ve? 

Finally, which evidence en balance is more 

{This standard 'olas used by us as "the tot.al i ty of 

the evid0ne0" ir1 QUr diseussi<)ns.} Becaus;:;; rape is so widespread 

and so dangerous an evil, government action agai.nst 

constitutionally unprotected material might be appropriate if a 

•substantial basis• fer beligving in a cauaal link between such 

uun .. erial and sexual violence exists, and lllight seen1 imperative i.f 

the evld,snce 111 lows a stronger assessment, Just as government 

action against cigarette advertising could not await final, 

[41 
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!~Xceeded 1. 0 on 



irrwbuttable Rscientiflc proof" of the causal link batwee~ 

c1garettE smoking (let alone ciqarette advertising!) and !ung 

cancer, so the government nay not be able to await scientific 

~onse~svs on the pornography/rape co~noction - evun if s~2h 

~onsens~s were imaginnblo. 

II. The Evidence 

Because direct exper iment,;l research on the all a.ged caui,H11 

relationship between sexually explicit materials and sexual 

violence is impossi~,l.e, or at least unthi.nka!)lH, we an, unhappily 

left tu examine evidence of an indirect natuce. '£hat; evidence, 

when it comes from the 1o1ork of' social scientists, tBnds to t,ake 

0ne of two forms: correlational studies and laboratory 

farmer is a useful launching point for an The 

overview of the 1ssue, because it rneasures stat.istict1l 

relations.hips between actual sexual violence and actual consnnp

tion of sexual materials. Were uo significant relationship found 

to exist between those t._.o phenomena e1.-en or: a statistical levtc>l, 

any causal connections cetwaen that be extremely difficult ta 

demonstrate through work in the •artificial• setting of a 

hboratory. Such a setting is asetul, however, fer ekploring 

possible causal relationships ~etween statistically correlated 

events; and that is the sense in which experimental evidence is 

reli.ed on here, Before either correlational or experimental 

evidence is examined, however, it is crucial to corrnht'i<t: fir'3t 

wh,ither sexual violence is a. problem ·.,;hich might ever ne affe(;t•'1d 

by social change, and whether, in fact, as an aggregat~ 

[)beo;;;;menoo it has increased during the period in which sexually 



explicit materials have been widely available. 

A. Changes in Rape Rates. That first question is easily 

answered, Rape rates do seem to be r,,lated to social cban9e, for 

they have increased alarmingly during the past 25 years. From 

1960 to 1970 tha rate of reported forcible rape rose by 95 

p0rc0nt, but that increase seems to ha Ye been no 111ore than p,irt 

of an explosion of violent crime gen8rally, which rosQ fully 126 

percent during the 1960'&.7 Since the report of the 1970 

Commission, however, the rate of reported rape has d.sen almost 

twice as fast as violeot crime generally;B from 1970 to 1983 

the rape rate virtually doubled, while the rate of reported 

hornici<!es., for example, remained constant.9 In 1970 one out 

of every 20 violent crimes was a forcible rape, by 1983 the 

Was this extraordinary rise in rape a "real" occurrence, or 

merely a product of increased reporting of rape? The possibility 

that increased sensitivity to rape - fueled by movements for 

women's equality - led to increases in the willingness of 

individuals to report rapes is not one that can lightly be 

7 Sourcebook of Criminal Justice Statistics 380 (1984) 
(hereinafter Sourcebook . 

Id. The high point of. both gener,,l via.tent crime rates 
and reported l:orcible rape ratee came in 1980, th<, former having 
risen 60 percent and the latter 95 percent f.rorn 1970 levels. 
from 1980 to 1983 the rate of all vi:)lent crime fell 9 percent, 
while reported forcible rape rates dropped by 7.5 percent. Id. 

g 

Hl 

Id. 
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disaissed,11 for rap■ i■ highly underreported crime.12 

Naverthalasa at least three pieces of evidence suggest that the 

incraa ■ a of reported r ■ pa la not tied to lncraaaad 

wlllin9oess-to-report. The National Crime Survey; to beQin with, 

which attempts to gauge actual {aa opposed to reported) crime 

figures through a scientific public survey, showed no sionificant 

change in the percent of rapes reported to police from the period 

1913-1977 to that of 19Ja-1982.13 Yat between those two period• 

the average number of estimated actual r■pa■ increased 

substantially.14 

Sacond 1 the 1918 survey by Frofessar Diana Ru■■ell found an 

increase in th■ •true rape r ■ te• throughout ■o■ t of this 

century; 15 tlu.1s historically no serious misrapreiumtation of 

11 Rapid social change associated with •woaen•• 
liberation• may also be viewed, of course, as aaking rape itself 
mare likely - through aatting up more po■■ ibllitie■ of 
•acq~aintanc• ra~e•. See Gala & Gels, in stockhola; ls 
P ivane Relevant?77 Criminology 

willing t-0 involve criminal sanctions 
aoainat their attackers. Thus H is at least arguable that 
•voaen 1 s liherationff may In some respects have had a~ !R•ni~ 
effect on rape reporting ratee. 

12 National Crime Survey figuree indicate that no better 
than half of au rapee are reported. Sourcebook, supra note 6, 
at 274-215. 

Between 1973 and 1971 an average of 46.2 percent of all 
rapes went unreported according to the survey; between 1978 and 
1982 the avera9e percentage of unreported rapes atood at 48.2. 
Id. 

:u Betwe.en 1973 and 1971 the average e11>timated number of 
actual rapes per y•ar was 152,811; between 1978 and 1982 the 
average atood at 173,353, an increase of 13 percent. Id. 

LS D. :!(ussell, sexual , 52-51 0984}. 
Professor [h.1saell's survey was <:O ~;j",:;~TI78, and so is of 
little value for determining recent trends in rape reporting. It 



trends in this area is found in police data. Finally, correlat

ional data from recent studies of state-by-state i;ape rates and 

11HHtsur,n11ents of the status of women indicate only a small, 

although significant, relationship between the two. 16 

Rape appears, therefore, to he a phenomenon subject to 

fluctuation, and during the period that sexually explicit 

materials have come into general circulation it has been a 

phenomenon on the rapid increase. That last fact, however, in no 

seni,;e •prove•• or even substantially •su9gests• a relationship 

between the two eventi;;; only detailed correlational analysis can 

begin to do that. 

a. Correlational Evidence. Our pr•decessors on the 1970 

Commission had no sophiatic.sted "correlational" data before them. 

Indeed, the only ncorrelational 0 data which they considered was 

of the sort dli;;cu■aed above - general trends in the aex-cri■e 

rates measured for time periods in which sexual materials were 

becoming more available. Unfortunately, for reasons discussed 

aionificant value, and points, in any case, in no particular 

direction. Far superior correlaticnal data hai,; in the meantime 

doei;; attest, however, to the fact that, historically, upward 
trends in police reports of rape have been consistent with actual 
incidence of the crime. 

Hi Baron and Strauss {198(), for exa•ple, found that every· 
change of one standard deviation in the Status of Women Im::!ex io 
a qiven state is associated with a chan9e in the rape rate of 
only 0.4J raP41s per 100,000 population. By contrast, such a 
change in the homicide rate would result in a awing of 1.10 
rapes, and a one-standard-deviation change in the Sex Ma9azine 
Circulatio1:' tndex would cauge a swing of 6.99 rapes (the highest 
of any variable studied}. Id. at 200. 
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co·m-'J: t.o the fort)t and it sho•g that a ,-:,i:ittis::.ical rel?:tt.ionship 

do2s appear to exist between consu~ptlon 0f ~ertain types of 

sexual materials ~nd rape rates. Both types of data invite the 

most careful atcention. 

Danish and Other Cross-Cultural nata. TlH.' 1970 

Comrnis!'li:::m "'as impress .. ~d, as was the Willii\ms Cmn~;ittee lattff, oy 

st'.idies on Denm.ark conducted b1,• Berl Kut<:hinsky in which ha fo,md 

that relaxatior of Danish pornogr~phy laws coincided with a 

decrease in repl}rted .sex cri.toes* Since t.hat tim'-' Xutchinsky's 

work lrns been t·epeatedly eriticiz.ed, and he himself has been 

forced to concede that, at least with regard to rape, liberali

zation c)f pornography la...,.s was follcrwed ultimately D~• increases 

in report~ of rape to pol i,:;e, i 7 Further, Kutchir.sky's approach 

fails to be even ~inimally persuasive for two crucial reasons. 

First, he does not nccount in any meaningful 1,1ay for other social 

forces which might have affected Danish sex ccime rotes 

independently of pornogi:aphy consumption, He fails to note, for 

example. that seK crime rates in Denmark might have been 

artifi,:ially high 1.h1rin9 the 20 years aftec- the German occupation 

of World war II, a conflict described by one historian of 

Scandinavia as "shatterinq physically as well as emotionally. "18 

A drop in sex crimes during the late 1'060's and after would thus 

17 Kutchinl':'ky ( 1964), at 24-25. Kutchinaky attempts to 
limit the damage of this concession by noting that the increase 
in rape reports did not substantially begin until 1977, several 
,•ears after liberalization. He is not, !H)wever, able to rule out 
the possibility that Danish consumetion of pornography t.ook some 
time after legalization to reach ~us antial proportions. 

18 F.D. Scott, Scandanavia 247 (19751. 
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be the result simply of recovery from social disintegration 

wrought by war. second, and substantially related, Kutchinsky 

f~ils to consider the case of Norway - a country with a similar 

culture and a similar war experience - which has maintained far 

stricter laws against porno9raphy,l9 and has appllrently enjoyed 

even greater success in combatting sex crimes. 20 In the end 

Kutchinsky's analysis seems shallow and almost completely without 

value for analysis of the American experience and American 

policy. 

A more appealing cross-cultural approach, but one with only 

marginally greater usefulness for our purposes, is that taken by 

Or. John Court {1984}. His research has examined the temporal 

changes in rape rates in a wide variety of countries in perloda 

of greater or lesser legal control of pornography. Hla 

conclusion, presented with considerable cogency, is sisply that 

greater legal control of pornography appears to hold down rape 

rates as well. Yet for all its resourcefulness Court's work 

fails, like that of ~utchinsky, to place the changes studied in 

19 see, General Civil ?anal Code of 22 May, 1902, Para. 
2:U, as amended by L,xw of 24, May, 1985 (received in translated 
form from San Farberg, Norwegian Information Service}. 

20 According to the Public Information Office of Interpol 
the :rate of reported sexual offenses in Denmark dropped 14.2 
percent from 1970 to 19lH. In West Garmany I another country 
with liberal obscenity laws used by Kutchinaky in support of his 
argument, the rate dropped 19.S percent during that span. In 
Norway, however, the drop was 33.7 percent in reported sex 
o.ffenses form 1970 to 1981. These figures are not necessarily 
computed in the same manner from country to co1.mtry and should 
thus be considered only with extreme caution. Nevertheless they 
do su99est the ,grave problems in Kutchinsky's selective use of 
sex-crime fiQures from one or two locations ,.membarrassed by 
historical or ctosa-cultucal analysis. 
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careful historical and cultural perspective: thus Singapore, 

South A[rica 1 Australia ,rnd Hawaii are all co:npared with li ttla 

contextual information. An additional, related limitation on the 

helpfulness of his findings arises from his inabili t:y to show, 

lika Kutchinsky, whether actual consumption patterns fit neatly 

intQ the patterns of changing logal regulation c,f sexually 

explicit materials. Our experienc,; of American enforcement of 

obscenity laws indicates that such laws are often honored as much 

in the breach as in the observance. 

2, Sex-Maoazine Circulatien, Interesting <iS the wc,rk of 

Kutchinsky and Court is, ~e have had t½e benefit of receiving a 

body of correlational evidence of f~r greater power. The 

rese1u:,::h of Baron ,and Strau.es (1984, 1985) aupplel'<HHHe,i t}r 

otner:s, has shown a strong statistical relationship between 

state-by-state circulat"i-or1 rates. for thtJ rncn;t widely re-ar! "men*s 

magazines• and state-by-state reported-rape rates. That 

relation!3hip pet-sists even when eVHr:y e:,ther f,H;tor theoretically 

associated with rape ie controlled for: indeed, they found that 

the Sex Magazine tlrculation Index has a consistently 3tronger 

statistical relationship with rap,:, rates than anx other fact.or 

tested.21 Furt~er, in the model Jeveloped by Baron and 5cr3uss 

other variables Lheoretically expected to be relate~ to rape 

those fa~tors (e.q., percent 

urban, percent pour) together with the Sex Magazin• Circul~tion 

rndex explain 83 percent of state-to-stat0 variati0n in rape 

21 



Two independent stm::ii,H,, by Scott ( 1985} and Jaffee 

22 Scott O 985a}. In another study Scott ( 1'85b) found 
that no significant statistical relationship existed batwaan rape 
rate■ in the atatas and the nu■bar of •adult tbaatr■■- per 
100,000 residents in each state. That findin~. however~ is of 
almost no value on several groum::li.i ( l) the study did not use 
multiple regression analysis to axa■ine possible interd•pendenoe 
of the variables; (2) tha number of •adult tbeatrastt is an almost 
co•pletely meaningless figure in view of the fact that each •uch 
theatre will sell a different quantity of sexually explicit 
materials, and no account is taken of that variation; and {3) 
"adult theatres" are so restricted by zoning, obscenity lava, and 
the need for u:rl:nu, or semi-urban locations that they cannot be 
asswned to measure exposure to sexually explicit materials among 
males who can, if necessary, purchase such materials through the 
mail. 

In their joint statement Commissioners Becker and Levine 
atteapt to discount th• importance of this correlational evidence 
by pointing to a letter fro• one of the researchers involved, 
Murray Strauss, which stat<:ts { 1} .the correlation.al research doe■ 
not •demonstrate" that porn09rapby causes rape,~ and (2) "the 
scientific evidence clearly indicate& that the proble• lies in 
the prevalence of violence ln tbe ••dia, not on ■ ex in the 
media."' Id. at 13. Stra1.uia• first ■tate.ment ia unoontestable: 
no correlaTion can,~ itself, ~demon■tratew causation* Strauss' 
concern about •aisinterpr•tatlon• of his research seems somevhat 
bizarre in view of his published statement that his "findin9s 
.m.iggest that the coabination of a •ociety that is characterhed 
by a ■ truggle to secure equal rights for wo•en a hi9h 
reader■ s that depict women in y 
.; a a context in which there ia a high 

level of nonaexual violence, constitute■ a mix of aocietal 
characteristics that precipitate• rape." Baron & Strauss (1984;, 
at 201. Ee then inti&ates that research suggests "social 
policies ,:Hrected toward eliainatln9 or •itigating the conditions 
that make rape more likely to occur." Id. It i• Strauss, not 
the Commisaion, who has m&de aug9estiona ot causal linkage based 
on correlatlonal data alone. See also text to note 23. 

With regard to hisiicond observation~ that violence in the 
media seems to be tithe problamtt rather than aax, the research is 
very far from "clearly" indicating any such thing. Thus it haa 
been found that with regard to aame-•ex interactions, nonviolent 
but highly arousing erotic aaterlat facilitates aggression 
aubetantially more than -violent• •aterial. Donneratein (l98lb). 
And when, angered males are shown• nonviolent, •erotic• film, 
then .allowed a short delay before testing, their aggressive 
behavior toward women has been shown to increase draaatically, to 
levels far Iler than for similarly treata,d subjects shown 
!iolen! or neu films. Dormerstein & Hallam (1978}. The 
delay factor seems crucial, as measurements of a99reaaion 

toward women taken immediately after film exposure tend to 
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Strau■a re■ult■ for different year■, but have cast doubt on 

potential ~third factors~ which would make the ■ax-magazine/rape 

association ■purious. Baron and Strauss offered two such 

factors as possibilities: 

openness• within atatea. The first of those augqaations ••• 

i.mdercut by Scott' B finding that circulation of ll1€Hl Is "outdoor 

■agazin.,u,• is !!2!:, aaaoc1atad with stata-i>y-atata rape rates. In 

addition, Baron and Strauss found that controlling for the ttindax 

of leQiti11at• viol*ncett and the general violent-crime rate - both 

correlation. Nor did controllinQ for measures of the status of 

women - a plausible inverse measure of the degree of •compulsive 

■aaculinity• within a given state. Finally, the recent work of 

under experimental conditions, massive exposure to mainstream 

porn09raphy may caus<e male viewera to tHicome more callous and 

domineering in their attitudes toward women. Thus pornography 

may itself be a cauaal factor in creating a culture of 

auggeat that "erotic• material doe■ not increase aggreaaion. 
Oonner■ tein (1983b); Oonner■tein & Berkovitz (1981}. Thi ■ 
•delayed reaction" •ff&ct ia similar to that found by Zillman i 
!3ryant (1982, 1984, 1985), in which "massive exposure" to 
nonviol•nt, deorading pornography over ■ ix weeks produced 
dramatic iru::reases in subjects• acceptance of •rape ayths• and 
aex callou1uuu11s." {'By contrast Linz (1985) did not .find ecuoh 
~ffeata after a ■ ubatantlally aborter ezpoaure period.) 
Obviously thi ■ experimental data is atHl at a priaitive stage, 
but it hardly warrant■ the interpretation Straus■ gives it. 
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•co111pulsive masculinity," and even if a correlation could be 

shown between such a culture and the incidence of rape, the 

association of the latter with sex-aagazine circulation would 

still not be proved spurious. 

,11,s for the other "third factor" isu9gested - the degree of 

"sexual openness" - the recent study of Jaffee and Strauss: { in 

press) measured the impact of the Sexual Liberalism Index on the 

Baron and Strauss formulae. While finding that sexual openness 

and tolerance is correlated, to a small but significant degree, 

on the ae1-■agasine/rape association. While continuing to hold 

out hope - against all the evidence mentioned in the previous 

paragraph - that a relationahip between "hypermasculine gender 

roles~ and rape rates would render the sex-magazine correlation 

spurious, they felt coapelled to conclude that their research 

•auggests tbat there may be more to the pornography-rape linkage 

than orioinally expected. That is, the type of material found in 

mass circulation sex-magazines may, as claimed by critics of such 

material, encourage or legitimate rape.u23 

J. Sex Offenders and PornO,S{raphy. 

23 Jaffee & Strauss {in press) at 10. Rodn•y Stark, in 
Demonstrati (1985), has claimed to disprove the Baron 
a s n, at least with r••pect to Pla1boy's 
circulation rates. Id. at 29-:n. Because Stark's discuea on of 
the iesue is openly Tnforaal, and because the Baron and Strauss 
results have been replicated formally by others, Stark's view is 
not persuasive. Se;J Koss { 1986} { in large saaple of college 
students there exist a statistically significant relationship 
between prior consumption of porn09raphy and self-reported sexual 
aggression). 
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tive and useful, but nonetheless important, is correlational 

evidence exploring links between the use of sexually explicit 

material by sex offenders and their behavior. Dr. Gene Abel's 

(1985) study, in particular, is directly pertinent to the issues 

raised by Baron and S trauas r ln treatment of 247 outpatient sex 

offenders [paraphiliacsl, ~ell ov~r half admitted to use of adult 

men's magazines or similar material, and 56 percent of rapists 

stated that such materials •increased their deviant sexual 

interests.• Cotaparison of those offenders who use "•1rotica" and 

those who do not produced only 0ne statistically significant 

difference of direct relevance: uaers of •erotica" maintained 

their paraphilia far longer than nonusers. Between those whose 

deviant arousal was increased by *erotica• and those whose 

devia11t arousal was not increased two statistically significant 

differences emerged: {1) the aroused-by-erotica subjects 

maintained their paraphilia longer; 

"ability to control their behavior.• 

and ( 2 l they had less 

On the whole, Dr. ADel 

concluded that "[eJrotica . . does not appear to affect 

signifi-c&ntly the behavior of sex off~nders.• 24 

Careful ceview of Dr. Abel's results and of his oral 

testiffl<)ny, however, tends significantly to undercut that 

assertion. To begin with, the mean number of sex crimes 

coml'Qitted by users ::.f erotica was 29 percent hi9her than the mean 

for nonusers, Dr. !\Del list1:, the difference ae "not significant" 

but doeo not supply a •p value"; we thus c~nnot gauge what the 

24 Abel (1985} at 5, 
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actual probability is that tha difference is explained only by 

chanca. 25 Tbe,finding of no aigniflcanaa is particularly 

puz~llng bacausa, according to Dr. Ahal'& othar findings, usars 

of ~eraticam commit the same number of sex crimes par month 

(actually 21 percent ■are, but once again tha difference is 

listed•• ~not significant•> and maintain their paraphilla for 

more total months. Mathematically this would seam to compel the 

conclusion (already suggested by the statistics on "mean number 

of sex crimes") that !:?.Y_ ~ ~ of ~ paraphilia, the group 

using •eroticau will have COMl!itted more total sax crimes than 

That indeed seemed to be the gist of his oral 

testi111ony, where he explained the •price• paid by sex offenders 

••. when you use tho deviant fanta•y in order 
to ejaculate, instead of attackinQ a kid or 
raping someone, it does transiently stop you 
from carrying out that behavior. In ■any 
cases, that is the case, but it's a transient 
phenomena. And in so ueing that tactic, 
the price you pay is maintenance of your 
arousal. That is your arousal stays strong 
and will get a little stronger. So over tiae 
you are more likely to maintain your arousal 
over a longer period of time, that means 

25 Dr. Abel has been asked to furnish the exact •p valueti 
for this and other c011parisons in his written t,utimony. For our 
purposes the appropriate level of "significance• in a matter such 
as thi• might be substantially different from that typically used 
in the social sciem:::es. There a statistical difference between 
two groups is normally not described as Naionificant- unless 
there exi•ts 95 percent probability that it did not occur by 
chance. The probability level appropri&t$ for our use - which, 
after all, is only to deteraine whether a "substantial basis" for 
a flndino exists - •ioht be as low as 70 percent. 
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In view of these internal tensions, Dr. Abel's results are 

axtremely difficult to use in their present form. 27 They seem 

clearly to indicate, and Dr. Abel said as much, that use of 

*erotica~ by sex offenders {outside a treatment setting} is not 

•helpful."28 On the other hand they do not seem to rule out; 

Dr. Abel's protests to the ccmtrary notwithstanding, the 

possibility of some iaportant statistical relationship between 

use of sexually explicit materials and cO!l!lllission of s<:1x crimes 

by thi.s population. 

The possibility of such a relationship is clearly enhanced 

by several other relevant studies. 

{1985} found in an outpatient study that a far higher percentage 

group of de•ographically similar "normals." 

Russell found high correlation in her study of 930 randoaly 

a surprisingly high number of wa■an 

victimized by wife rape and stranger rape who said pornography 

26 Houston Tr. 100. Earlier or. Abel has said the use of 
erotica by sax offenders •maint.ains their arousal over ti•e, and 
therefore greater opportunities to commit further crimes occur." 
td. at 88. 

Because of his limitation of his study ta the role of 
"lu:u:d-core pornogr~phy• (not including the typicq,.l "adult 
aagazinee• refer"'d to by Dr. Abel in hia atudy} Dr. Marshall's 
results are in no sense directly co■parable to thoae of Dr. Abel. 
Ha does, ho~ever1 find a pattern of pornography bqing used so 
integrally in preparation for and comaission of sex offens•s as 
to aake bis evid•nce hi9hly pertinent. 

2:8 
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had played a substantial role in the event. A similar s1,n:vey of 

200 prostitutes by Silbert and Pines {1982) found that 24 percent 

of the large number who had been raped "mentioned allusions to 

porn09raphic material on the part of the rapist• - this without 

1my questionlng or pro11pting by the interviewer. Law enforcement 

witnesses we have heard have ~lao consistently stated that 

pornographic materials are routinely found on the person of, or 

While all of this is, 

like Dr. Abel's evidence, ••erely" correlational data, it 

rsuggeats neaaon for further inquiry and r■aearch on the use of 

sexually explicit nonviolent materials by a■x offenders. 

4. Conclusions from Correlational Evidence. An overview of 

"corr■lational" ■r.tidence available tc us ultimately leads to only 

one firm conclusion. A highly significant, and not obvioul!lly 

spurious atatiatical relationship exist ■ in th■ United State■ 

between stat• "adult magazine" circulation rates and sexual 

violence. That relationship may be explained by a causal 

cormection or it may not; only careful attention to other for!US 

of evidence can indicat'e which explanation is more plausible. 

Because "adult" magazines contain relatively little violence,29 

their connection (if one exists) to rape rates makes an excellent 

"teat casen for consid•ring the possible effects of the broader 

cla&a of nonviohmt but aexually expliclt materials. 

No clear statistical relationships exist, on the other 

Mal,1unuth & Spinner { 1979) (sexually violent content in 
and Penthouse from 1973 and 1977, •mounted to leas than 

percent of"'to'tircartoon and pictorial content}. 
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hand, between cross-c,1ltur,1l me.;1~ui:es of rape an(: sexuall.y 

explicit materials, although su~h measures if anything tend 

s 1 ight ly to S,Jppurt 3t.>f!le relationship betw,)en the two. No-r is 

there undisputed evid(!'1,;::e n,,;p,rdiny the correlaticn <>f "erot.ica" 

use by sex of.f.:nders and ,~oromission of sex crimes; it .is at le:'tst 

strongly arguab!e, however, that such a relationship exists. 

Other sources of information ~ay prove more informative i~ 

evaluating these ambiguities, 

Ex-erimental and Clinical Evidence, .!\ •causal• 

connection hetwaen circulation of adult material and sexual 

violence may only be inferred if 0ne or more plausible explanat

ions exist tor how such "causation• could exist, 

€'✓ id~nce is particul<>rly i!!'•pClrtant in t,.;isting the lil<;.-;;lihood ot 

su .. :h c,!H.!$al link$; as noted above, !wwevcr, ethical and practical 

consu:-aints insure that such evidence will always be op~m tn 

charges of artificiality and obliqueness.JD Simply put, actual 

rapes cannot be staged in the laboratory, nor can knO\ln rapists 

be subjected to testing ~hich might provoke future violence. 

Retn>spectiva "clinical" evidence, although it doth, 9onerally 

relate t,) "z:eal" rapes by "realw offenders, has the even more 

30 Thus Gross {1983) has criticized the research of 
Zilll11an and Bryant (1982) because Im suspects the subjects "were 
giving the researchers wlrn.t they thought tht!y wanted." f.2.· at 
111, this, despite the elaborate efforts of the researchers to 
decei~e the subj ■ cts into believing that they were most 
interested in aesthetic qualities of materials viewed, rather 
than their efforts on attlcudes. Unfortunately Gross' criticism 
may be applicable to virtually any experiment in this area, or 
indeed in other areas of inquiry. And he is unable to suggest 
any way to surmount the actificiality inh>:,rent in laboratory 
experiments. 
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crippling handicap of relying on faulty, 

memory. Yet ex~ri■•ntal and clinical evidence remain in this 

area the most effective tools for teatino the •validity• of 

correlational data. 

Searching the evidence for suggestions of a "cause-and-eff

pornography/rape connection inevitably lead■ dawn two 

different paths. The first observes the capacity of pornography 

arousal can be causally linked to sexual violence. The second, 

somewhat more indirect approach examines the et.facts of 

pornography consumption on viewer's attitudes, then considers 

whether such changes in attitudes could plausibly affect the 

incidence of rape. 

l. Arousal. One of the few undisputed properties of 

sexually explicit materials. is their capaoity to cause sexual 

arousal in many, if not lllOat viewers. 31 One strand of experi-

mental raaaarcb has atteapted to determine whether thia arousal, 

alone or in combination with other factor■, increase■ or 

decreases aggreaaiv• behavior in laboratory settings. 

Eh •Nor■als•. With regard to '"nonnal" i,ubjecta (usually 

college-age male volunteers), the results have b~en mixed, er at 

least highly complex. Thus highly arousing erotic: materials, 

when combined with prior or subsequent anger, seem clearly to 

31 
198-241. 
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provoke heiqhtened aggression by males against males.J2 But in 

a recent review of the research Professor Donnerstein m,Hie Ute 

following, more limited, statement about the effects of exposure 

to nonviolent pornography on male a.-;igression toward women.: 

••• The question of whether or not nonaggressive 
pornography has an influence on aggression against 
women is not simple to answer. For one thing, 
there is not that much experi'llental research 
on the topic. Also1 studies investigating this 
issue have differed in many waya . ••• These studies 
indicate that under certain conditions exposure 
to pornography can increase Jimbsequent aooceesion 
a.gainat women. What seems to be required, however, 
is a lowttring of aggressive inhibitions. This 
change in aggressive predisposition can come about 
in a number of ways. Firat, a higher level of anger. 
or fru&tra.tion, than that exhibited in a laboratory 
setting could influence the effects of pornography 
on aggression again•t women. There is no question 
that such levels are present in the real world. 
Second, as mentiomad earlier, drugs, alcohol, atHi 
other a.ggreasion disinhibitors very likely increase 
aggressive response to porn09raphy. The main mediatinQ 

factor, however appears to be the type of material viewed 
prior to an aggressive opportunity. 33 

While experimental findings are neither conclusive nor absolutely 

consistent, the bulk of research to date supports the conclusion: 

that where highly arousinQ nonviolent porn09raphy is viewed in a 

context of anger or provocation, aggressive behavior against 

Outside the context of provocation, in 

Professor Donner■ tein' ■ view, nonviolent material which is 

*either mildly arousing or leads to a positive affective 

reaction- does not appear to increase subsequent aggressive 

behavior, while that which depicts "unequal power relationships 

32 DoruHn:stein (1934); Donnerstein {1933b); Sapolaky 
(1984}. 

33 Donnerstein (1984) at 62. 



with ~omen• or •women as sexual objects• may provoke such 

beb.avior. As part of his belief that the issue warrants "much 

moru i nvestiqation" he notes that the effects of nonaggr.esaive 

pornograpny may not occur with only a 

would explain varying results in experiments l>Ased on si.ngle 

years among likely experimental 

affect the results of research.35 

subjects may substantially 

Sex Offenders. Along slightly different lines, a 

cartain am,)unt of exp<?rimental and clinical evidence suggests 

that rapists are aroused by nonviolent, sexually explicit 

materials, and that some consciously use such materials to 

prepare for and execute sexual violence. 

normally as strongly aroused to consensual nonviolent pornography 

as nonrapisLs; they are, moreover, at least as aroused to images 

cf mut~1al ly cons.entin9 sex eis they are to those of rape.36 

Does this arousal to u,utually-consentin,:;: imager'.l cause some of 

them to cos,mi.t :Hix crimes which they might otherwise avoid? 

evidence from at least Dr. William Marshall suggests that the 

answer may be yes: :n percent of rapists interviewed for his 

study "ha,1 at least occasior,ally been :incited to commit an 

offense by eKposure to one or the other tyi?e Qf pornogi:-aphy 

34 Id. 
discuss km of 

===r~e Check [1985l with Linz 11984). Por further 
ng research results see, supra note 22. 

35 
(1985). 

~ Saplosky O 984 l at 92; Wolchik, Braver & ,Jensen 

36 Barbaree, Marshall & Lanthier (1978); Abel, Recker i 
Skirmer (1980 l • 
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specified in this atudy.*37 Of that group 75 percent reported 

that they had at least occasionally used 'consentin~• pornography 

to elicit !:'.ape fantasies which in turn led to the commission of a 

rape (or an attempt at committing a rape}." 38 A large number of 

other rapists in his saaple used *consenting pornography• to 

"evoke rape fantasies'" and consequent arousal. Indeed, fully 52 

percent of the rapiats in his sample ( as compared to n.::me of the 

"normals 8 } used pornography "alwaystt or -usually• durin9 

ma!l>turbation.39 

or. Abel, while st•ting the belief that direct incitement 

to rape can be traced to sexually explicit depictions only in 

•exceedin9ly rare" cases, also found that a very high proportion 

of rapist• uae consentin9 #erotica" to elicit and ■aintain 

deviant arousal. Recant reaearoh has shown a hiQh oorrelation 

~tween sexually deviant fzmta®iea and deviant behavior, '40 

and many treatment programs for rapists have bean predicated on 

alterin9 their deviant behavior throuQh chanQin9 their fantasies 

and arousal patterns.41 

point called for recognition of •tantaey aa the pivotal process 

37 

38 

J9 

40 
{USS). 

Marshall Statement at 23. 

41 Abal, Blanchard & Jackaon (1974J; Marshall (1173)r 
Marquis (1970); Davidson {1968). 



"coneansualff pornography contributes to provoke or maintain 

deviant fantasy and arousal in rapiets, it may be considered a 

"'cause" of their deviant behavior. 

General Population. Turning back to the general 

population - that is, both sex offenders and unomals" - it is 

important to note two aionificant tteorias concerning sexually 

agor••sive behavior which are predicated on the biological forces 

of •iaple arousal. The first, called the •general emotional 

arousal theory," is described in one study as predictino that •by 

arousing either tha sexual or agoreasive drives in an individual, 

the ov1,u:all general level of arousal would be increased, thereby 

making both sexual and &Qgresaive responses more probable." 43 

The second theory, which is more subtle and 111ora flattering to 

tbe human will, add ■ an additional cognitive layer to the 

general-arousal theory: 

While evolutionary forces aay have provided 
a biological basis for a link betveen sex and 
aggression, it is our contention that learning 
vari8bles may accentuate or attenuate this re
lationship. Ne hypothesize that in human beings 
the biological link playa • relatively minor role 
and that to a large extent the relationship 
between sexual ar,:msal and a9gression is 11\ediated 
by learned inhibitory and diainhibitory cues. 44 

42 

Abel, Becker & Skinner (1980}, at 138. 
Saplosky (1984). 

~alamuth, Feshback & Jaffe (1977}; 
oonnerstein & Evans t1975l. 
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merely adds the additional mediating factor of •1earned 

inhibitory and disinhibitory cues," lf this asscciation is 

ultimately found valid, then a m<:aaual" connection between 

circulation of highly arousing sexually explicit materials and 

the i.ncidence of rape would be both clear .and easy to explain; 

more sexual arousal in society !as a consequence Qf porn.:lC,1raphy) 

inevitably produces more sexual and more aggressive behavior, 

both of helpful and harrnful varieties, If viewing sexually 

explicit materials cause Americans to have more sex, then soll!e t>f 

that incremental sexual behavior will be of a sexually aggressive 

nature, percentage of all sexual 

intercourse will not chanQe, 45 but the absolute nw11ber of rapea, 

and the number of people victimized by l:'ape, wi 11 increase. 46 

The ability of sexually explicit 1t1ateri,1ls to arouse those 

who view them may, therefore, be in itself a «cause• of sexually 

aggressive behavior - perhaps simply for rapists, or perhaps in 

45 Rape sc:atist!cs, of courso, measure only the number of. 
such acts, and the "rate• of such 3Cts for a constant popul<\tion 
gn:,up. They do n•:>t, and c.'lnnot, measure rape as a perc~ntage nf 
all sexual beh.'!vior. 

46 Some general support far this hypothesis may be found 
in the fact that as rape dramatically increased in i~cidence in 
post.-war Amerie,,, ao did sex:.:al activity among the younq - tho 
age group most prone to sexual violence, Thus only about one
half of males 21 years of younger had engaged in s~xual 
intercourse at the time of the first Kinsey study. A. Kinsey, et 
al., Sexual Behavior in the Human l'\al'il 316, while ct.rrentlv over 
90 percent o ya appear to ave gur; such acti'.•i.ty by age 17. 
R, Coles i, St,)kcs, Sex and the Arllerican Teena er 71 ( 1985) (The 
Coles & Stokes sure s somew a am. guous on this point; in 
another tabl2 the percent of 18 year olds "havin;:i bad 
intercoui:-se" ii, listed at 46 percent. Id. at 73, tn any case 
the trend toward earlier and greater sexual involvm11ent is clear, 
for in Kinsey's survey only some 31 percent of all 18 year-old 
males had exp,~rienced si)xual intercourse. Kinsey, ~• at 316. 
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a more general way. This evidence does not distinguish sexual 

material as being roore culpable than, say, alcohol as a causal 

factor in rape - but it does suggest that the more highly 

arousing the •aterial is, the greater will be it■ ultimate 

effect. Thus highly explicit sexual mat.;;rial will likely have 

more of an iapact than material which is less s,n::uaU.y arousing. 

Th• evidence does not indicate, moreover, that Klearnedm cultural 

mores and social attitudes have no effect on preventing raper 

rather, those factors may play a significant role in mediating 

the negative biological forces that push men toward rape. 

2. Effects on Attitudes Toward Rap •oieinhibition•. If 

arousal to rape is nvediated by learned attitu(hSl:lr hcn,nsver, a 

change in those attitudes may in itself change the likelihood of 

rape occurring - may become a @cause* of sexual violence.47 

Thus it is crucial to consider what the available experi

mental evidence shows about the effects of viewing nonviolent 

aexu.ally explicit materials on attitudes toward women and toward 

rape. Although Professor Neil Malamuth and other■ have examined 

in so■e depth that qua■ tion with regard to sexually violent 

material■, only vary recently has substantial evidence e■argad 

about material■ which are ■imilar to ■uch of what is contained in 

the ffadult ■ag■$ine■* examined by Baron and Straus■• 

Despit• soma surface tension in tha results, that evidence 

strongly suggaata that such material■, when viewed in substantial 

quantities over extended periods of time, tend to increase 

47 



callouane■s toward women and acceptance of •rape myths#. Thus 

six hour■ of viewing "commonly available [nonviolent) pornograp-

callouarHili.a" - to trivialize rape, and to discount th• trauma 

The ca:reful liU"ld extensive study by 

Profe■aor J•••• Check found repeated axpoaura to the ft ■o ■ t 

prevalent• form of nonviolent porno,;,raphy cu.rrently available -

that depictino the woman aubjecta in a "dahumardzed fashion• -

had even stronger affects on subjects• ~reported likalihooo of 

rape• and •reported likelihood of forced sex acts," than aexually 

Bath types of material had particularly 

profo1.md effects, it la baportant to note, on those subjects with 

3 nonviolent arotica 0 - described as being the type of depiction 

uaad in sex education and therapy materials - wa■ found to have 

at bast an ■■bivalent effect, llkellhaod-to-rape ■ care■ 

lncraa■ed among those viewer■ ta a level where they were not 

significantly different from alt.her those in the "no exposure• or 

48 Jillman & Bryant {1985b}. 

49 Check (1985}, Zillman & Bryant (1982, 1984;; 
Donnerataln {1984}. 

50 Check (1985), at 49. 

51 Id. at 53. Indeed, subjects with ttlow Pft scores were 
not signincantly affected by ~ of the sexually explicit 
materials, a findino which may call into qu•stion flat 
conclusions about the effects of pornography independent of the 
apecific vuln•rabllity of individual subjects, and ..,bich supports 
th• role of a vell-developed moral sense in 111ediatinq the effects 
of exposure. 



Only one atudy currently extant seems to cast doubt on the 

tendency of viewino nonviolent pornography to increase •rape myth 

acceptam:::e. • In a recent doctoral dissertation f.Mmiel Linz found 

that exp,osu:r<t of university paycholooy students to eil:::her two or 

five full-len9th x-rated nonviolent films over~ reapectively, a 

!:Ju:ee- or ten-d11y period did not affect their attitudes b:::rw;u::-d a 

rapist or his victim in a simulated rape trial shown two days 

after exposure was completed.SJ Such attitudes were d:ramati-

cally affected, by contrast, in a coaparison group observing four 

extremely violent R-rated filll\S with far less ■•xual content. 

Unfortunately, Linz' study is not directly c01ap•rable with 

previoua ones in this ,u:,ea. First, Linz limited the time frame 

second, his study did not 

measure the eubjecta • scores on "likelihood-to-rape• or "lH:eli

baad-of-forced-sex-act ■ H ■ c•l•• similar to those used by 

52 Id. at 4!?, 53. It is notable that on the three 
measures oT sexual violence in which no-exposure and •violent 
pornography• scares were •ignificantly different, the uerotica• 
scores were slightly closer to those of the latter. Profee•or 
Check thus seems to have overstated the iaportanc• of his 
findings that "erotica" and "no exposure• scor,ais were not 
~statistically ai9nificant•. 

53 Linz {1985}. 

Zillman and Bryant (1982, 1984, 1965), by contrast, 
uaed a •ix-week exposure model. Check (1985} uaed a ti•e frame 
siailar to Linz:, but teated for rior • .f pornograJ?hY 
- finding that only those viewers w1 conslll!lption 
ver• affected by expo•ure to new 11u11t11n:ials. ne9ative 
findings of Linz aay well have to do with low prior exposure to 
pornography among his subjects - precluding~ in the •hart time 
used~ develop■ent of the effects of lono-ter,e exposm:e. Se•, 
!2.!£.! text to note 57. 



Professor Check but rather studied subjects' reactions to a 

simulated raptt trial. Reaction to the plight of a specific Lape 

victim in a simulation is not as direct - and RO at least 

arguably not as useful - a measure as ans~ers to questions about 

what the subject himself desires to do. Because his study did 

not include, as did Check's, c0mpariaons based on his subjects' 

prior viewing habits, ·unz' r~sult.s must be treated with extreme 

caution, It ia possible that the strong reaction to R-rated 

violent films was simply a function of low prior exposure to 

those films - the filrna may have their effects because ,:,f •shock 

value." 55 (College-age participants in studies of this nature 

are known, by contrast, to have previously seen large quantities 

of "C0!1'1t1ercializect erotic;:;" and so would not likely have been as 

jarred by seeing 11,ore of it.)56 The study did not measure the 

effects of X-rated violent films, which would have served to 

indicate the role of seKual explicitness in mediating the effects 

of viewing violence. 

Despite its methodological limitations, the Linz dissert4t

ion does contribute one highly important finding to the data on 

non-violent material. In a follow-up study of the participants 

in his expariroent Linz conducted careful •ctebriefirtg• of all 

subjects with regard to the specific material each had seen, then 

55 See, Zill111an, Bryant & Carveth (1981) (viewin9 
bestiality increased aggression due to "annoyance summation"). 
The shock value ex:planati•on for the Linz data is strenQthened by 
the fact that later "debriefingn treatments over a six-month 
period seemed completely to rGverse the effects of viewing these 
materials. Linz at 96. 

56 Wolchik, Beaver & Jensen {1983). 
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should he and were reflected in the decision to give them first 

priority in the allocation of law enforcement resources. 

A WORD ABOUT WORDS 

It was the majority opinion of the Commission that law 

enforcement agencies should not be encouraged to commit resources 

to the prosecution of the non-illustrated pornographic written 

word, unless the message is directed to children or involves 

child pornography. Again, there has been a great deal of concern 

reoar~ino the possible proliferation of obscene hooks which 

encourage sexual perversions and other crimes. While I agree 

that passages in certain paperback boo~s sold in adult book 

stores represent the most vile and offensive messages imaginable, 

I do not believe it is realistic or constructive to presume that 

obscenity prosecutions can be initiated or will he effective in 

protecting the public from any possible negative effects from the 

materials. I do, however, believe that the fear of censorship 

expreesed by librarians and others c:::mcerned for the protection 

of literature which may contain uexplicit~ passages, is an 

extremely important consideration. our C0111mtission•s respect for 

the special place of the written word was more a statement of 

support for freedom of speech than an action which was meant to, 

or will, change existing practices in the enforcement of 

obscenity laws. 

TUUt AND STfUICTURE 

The time and structural constraints placed upon our 

CO!lllllission's work were extremely problematic, causing concern 

regarding co~proaisea made in the final editing processw The 
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workload has been urmanageable throughout the year. The ultimate 

task of reviewing over two thousand pages of final draft in three 

days time to meet our deadline was unrealistic. In 

addition, the critical job of consolidating and clearing all the 

Commissioner 1 s last minute corrections was an unreasonable 

, expectation of the already exhausted Staff r who have 

worked into every night of the last several weeks. If the 

Commission had more resources to pursue additional study, more 

opportunity to meet in sub-comnittees, and more time to review 

thli!! final product, I believe a more thoughtful and confident 

consensus would have resulted. ijowever, given the CoWtiission*s 

limitations, the final report is a document which raises issues 

that are relevant and worthy of a considerable investment of time 

two specific recommendations about which I wish to express 

concern. 

A. REC~ENMTION NUMBERS 

STATE LEGISI..AWRES SHOULD MEND, IF NECESSARY 

OBSCENITY STAWTES TO ELIMINATE MISllEMEMOR 

OFFENSE PUNISHASLE AS FELONY. 

The arbitrary imposition of a felony status for second 

offenders could possibly discourage any actions on some second 

offenses by Prosecutors denied room for negotiation. 
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While I support the concept of civil rights actions on 

behalf of victims, a revritinQ of the substantiation for thilit 

recommendation was not available for review by Co!lll!lissioners at 

the time of the deadline for this statement. 

It is also of considerable concern that the Conaission 

members were never able to agree on the types of materials that 

fall within the framework for classes I, II, and III materials. 

In the absence of such clarity, and without a comprehensive 

survey of materials available in bookstores, theatres, video 

outlets, and other vendors, it is only conjecture to presU!lle that 

the •pred01ainance• of obscene materials portray degradation. 

SUMMARY 

The issues surrounding pornography defy simplification, 

challenge objectivityt and create passionate responses from 

opposing extremes of a multitude of political, religious, and 

philosophical spectrums. 

It is !ny sincere hope that our focus on tlHise confounding 

and controversial issues will assist the American people to 

d•velop a knowledgeable concern r•gardinQ the potential impact of 

pornography on their children and their communities, an 
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understanding of the personal choices and public policy 

alternatives available ta tbem, and tbe realization that 

p¢rnograpby is the product of a demand from a bast of 

motivations we bava only begun to identify. 

It bas occurred to me, throughout our Commission•• 

bearings, that the subject of our inquiry; whether relat to 

adult or child pornography, bas a very significant and direct 

connection to many issues s,n:rounding the abuse and exploitation 

of children. ! saw the clear characteristics of a child 

in each adult victim testifying before us, and this me to 

understand how and why they tolerated the abuses about which so 

many are skeptical. l saw the angry and inade~uate adult 

reenacting his or her own childhood abuses in much of the 

1u:1do-masochistic materials. Perhaps most significas1tly, I saw 

the sad, lonely and desperate search for intimacy denied in 

childhood on the faces of those who stood haplessly in the adult 

bookstores and those who told us of their addictions to obscene 

materials. It occurred to me, over and over again, that the real 

issue might be the effects of American family life on the 

con$Wl\£)tion of p¢rnography, rather than the reverse. 



Statement of Judith Becker, Ellen Levine and Deanne Tilton-Durfee 

we are three women who have, in varied ways, devoted our 

lives to the welfare of children and families: one as a 

specialist in the treatment of those who sexually abuse women and 

children, another as a journalist covering the diverse issues 

facillQ contemporary American women and the third as a specialist 

in the prevention and treatment of child abuse, neglect and 

molestation. 

We share a deep concern about the effects of pornography on 

American women~ ~everthelesa, we found these issues trouble

some because those women who testified before us were so deeply 

divided. Many condemned pornography as an ultimate offense 

against women, others opposed censorship c&teoorically and 

defended women• s rights to consume and perform in pornography~ 

Although each of us has her own very strong negative, personal 

reactions to the various pornographic depictions, we believe our 

acceptance of service cm this Commission carried with it the 

responsibility to enter this arena with an open mind, to weigh 

fairly the evidence presented to us •nd to set aside our 

personal biases in order to develop credible and balanced 

recom■endationa for the Federal Government regarding this 

extromely controversial aubject. 

We have, throughout the Commission• a hearings, witnessed 

devastatinQ testimony fro■ women victimised in the production or 

forced consumption of pornography, and we have seen imaterial 

tbat ia offensive to the most per■iasiva boundarle■ of our 

imaginationa. Much of thla material violates the very fabric of 



our own ethical and TIK,ral standards. 

We wish to express our gtrong personal objections to the 

offensive and totally inaccurate materials that portray women as 

eager victims of abuse or as beings of less competence or value 

to society than men. We disapprove equally of media depictions 

that diacrlminate unfairly against fflen, or against specific 

races, cultuces or those wltb physical oi:- mental disabilities. 

After conaideration of the evidence presented, we conclude that 

those who exploit women's vulnerability in the production or 

consumption of pornography are inflictin,;; harm that pt'ofc~indly 

violates the rights of woaen, damages the integrity of the 

American family and threatens the quality of life for all men and 

women. 

We abhor the explr>itat ion of vulnerable people and condemn 

those \lho profit from it. We respect, however, the rights of all 

citizens Lo participate in legal activiti1:es if their 

?artic1pati.on is tn1ly voluntary. We reject any judgmental and 

conclescendim;i efforts to speak on women's behalf as though the;, 

were helpless, Mindless children. 

Our most profound desire ia that tha women ,:;;,f America be 

provided an environment that encourages their sense of 

self-worth, self-respect and their ability to mike genuine 

choices. we consider both the limitation of choices and aexual 

exploitation to be degrading attacks on the basic value and 

dignity of women. 
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STATEMENT OF DR. JUDITa RECKER AND ELLEN LEVINE 

In accepting appointments to the Attorney General's 

Commission on Pornography, we both believed that stimulation of a 

national dialogue and debate on this very controversial subject 

was well within the purview of the government and in the best 

interests of the country. To this challenging commitment we 

bring very different personal and protessional expertise. Dr. 

Judith Secker is a behavioral scientist whose career has been 

devoted to evaluating and treating victims and perpetrators of 

sexual crimes. Mrs. Ellen tevine is a journali■t and editor who 

bas focused on women'• new■. Although our backgrounds are 

different, we have found throughout the hearing• and COffl!Rie•ion 

meetings that we share similar views about the nature of the 

testimony presented and alternative ways in which the issue of 

obscenity might be approached. We have, therefore, decided to 

submit this joint statement. 

I. fflE PROCESS 

During its public hearings, the Commission ha• 

accomt}lished m1.H::h, garnered some press attentiont 1u1d, as 

anticipated, created a certain amount of controversy. our hope 

i• that the past year's work will not end with the publication of 

tbl• report, but will begin a proce■• of discovery and 

disciplined study of the complicated problem■ associated with 

this subject. 

We would be remiss, however, if we did not point out the 

limitations inherent in the investigative process we have just 



i:inishod, bec,:;use in some s,H::-ious ways, th.i Co:r,mission's metho,1s 

thetaselves have hindered the adequate pursuit cf information. 

A. THE LIMITATION Or' THE P!JBL lC FORUM. 

All meetings and hearings have bean held as 

public forums, according t,:> law, and although we ,io 

not suggest that It should have Deen otherwise, we 

must <:<rnphasi.ze that s,1ch an open forum naturally 

inhibits a frank and full discussion of a subject as 

pereon,31, private arH1 emothmatly volatil1;; as the 

consumption of pornography, In collecting the 

testimony of victi.ms, it was difficult enough to 

find witnesses willing to speak out about their 

intimate ne9ative experi,.mceg ¼'ith pornography. T<1 

rind people 1otil.ling to ~cknmlledt;;e their pet·sonal 

consunption :.>f erotic and pornographic m,1terials 

and comlllent favorably in public about their use 

has been nearly inpossible, Since such material is 

s¾lling t.o millions of appan'nt.11• satisfied cc.,nsumers, 

it seems ob"ious that the ctata gathered is not well 

balanced. 

B. Tilt CONSTRAIN!S 01! TIME .\ND MONEY 

A numb':'!% of factors directly affecting the Comi~ission 

cor11plicated its ·.iork and strained its abilities tn work 

as thoroughly and effectively as it might have. Both the 

and the money needed to work through these 

co111plications was lackin9 and hence they ware largely 

unsolve,j. 

time 



L The very wore pornography, with its negative 

connotation, imposes impedimenta to an open~ 

minded and objective investigation. Every member 

of the group brought suitcases full of prior 

bias, including previous personal exposure, 

religious, ethical, social, and even professional 

beliefs. To some a discussion of pornography raises 

concerns of aincer~ly and deeply felt moral im

peratives; to others it is a faminist issue of 

violence against women; and to still others, it ls 

a lightning rod attracting debates about First 

Amendment guarantees with the threat of censorship 

seen as the overriding danger. Full airing of the 

differences of the rnemb<ara of the Commission and 

establishment of a wide and f rm commcm ground 

was not possible in the time and with the funds 

allotted, 

2, The issue of pornography has confounded people 

for centuries and has long P~Hm a subject of ai nee re 

disa9r0ernent among decent people. Pornography 

has religious, ethical, social, psychological and 

leqal ramifications, The idea that eleven in

dividuals studying in their spare time could 

complete a comprehensive report on so complex a 

matter in so constricted a time frame i.s simply 

unrealistic. No self-respecting investigator 

would accept conclusions oaaed on such a study, 



and unfortunately the document produced reflects 

thesa inadequaciea. 

3. The variety of pornography, in its forms, 

qualities, and intensities of expression is vast. 

The Commission concentrated almost exclusively on 

formulating recofl\ltlendations a.irr.ed at law enforce

ment. While that fulfills the Commission's mandate, 

we believe that th~ core issues involving porno

graphy and its prevalence ace more usefully 

viewed as health and welfare concerns. As such, 

the7 would properly be matters for resau:ch by 

com,11ittees established by the National Institute 

of Mental Health. 

Given the varied backgrounds of the comndssivners, the 

depth and complications of the subject historically, <1-nd the 

variety of the materials available today, the Commission's most 

sev.-n·e limitation was imposed by a lack of time and money to 

~omplete a thorough study. 

Because it has been sixteen y,1ars since the last Commission 

on this topic met and it is likely to be years before another 

QOVern~ent group tAnglas ~ith these questions, we believe it 

would have been reasonable to grant the group, if not more money, 

ot least more time, as requested. 

II, THE l'!ANDATE 

A, The first element of the Comiuission's m1u1datt1 was 

the assessment of the problem's dimensions. While 

there is little doubt about the proliferation of 
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pornography since 1970, no serious effort has been 

made to quantify the increase, either in 9eneral or 

specifically as to the various types of pornography 

sold. we do not even knoll# whether or not what the 

Cownission viewed during the course of the year re

flected the nature of most of the pornoorapbic and 

oi:mcene material in the market; nor do we know if 

the materials shown us mirror the taste of the majority 

of consumers of pornoorapby. The visuals, both print 

and video, were skewed to the very violent and ex

tremely de9rading. While one does not deny the 

existence of this l!taterial, the fact that it dominated 

the materials presented at our hearin9s may have 

distorted the Commission's judgl!ent about the pro~ 

portion of such violent material in relation to the 

total pornooraphic material in distribution. 

The Co!Nltissicm's inv~usti9ations did reveal that 

technological innovations have created a new delivery 

system for the consuaptlon of pornaor•pbic and erotic 

material (notably via home video and cable). Since the home 

video industry is still young, it is reasonable to assume 

that the supply and public demand for pornographic materials 

"may increase. Some recant industry fi9urea actually show 

video purchases and rentals of porn09raphy on the increase. 

There is, however, a significant corresponding decrease in 

both the nmnber of adult theaters in this country and the 

circulation figures of the so-called skin magazines. This 
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c. The final responsibility of the Commission 1"'.!IS to 

recommend to the Attorney General specific measures to limit 

the spread of pornography. While 111uch of the Coumi.iss ion I s 

timi? was spent on th@se proposals, only the child 

pornography reco111111endations received th'.)rough discussion. 

Accordingly we strongly endorse those proposals. 

We reiterate our strong belief that the paucity of 

certain types of testimony, including disaontin9 expert 

opinion and the haste and ~nsence of significant debate with 

which other n!'cornmondatioms and their supporting arguments 

were prepared did not leave adequate time f0r full and fair 

discussions of many of the more restrictive and 

controversial proposals, Consequently, wnila we endorse 

many of these recommendations, we dissent on some, for 

reasons of critical policy differences, lack of clarity and 

more importantly, because evidence essential to a considered 

evaluation of the proposals was not presented. 

For exami,le, the concept of mandatory sentencing 

supported in sev0r~l recommendations is a t:heory hotly 

debated by both law enforcement personnel and experts 

specializinq in penal reform. Little testimony was hear-d cm 

the aerits or liabilities of this concept with the 

except:ion of pleas fro~ und0rstandably frustrated 

prosecutors discouraged by light sentencing, Without 

reast."Jned assessment of this problem, ;;e -::a•mot supp()rt ths 

proposal for mandatory sentencing, Other specific 

recommendatiorrn. with which we disagree ,.-ill follow here. 
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FORFEITURE PROVISIONS AS PART OF THB STATE OBSCENITY LAWS. 

THE PRESIDEN1" S COMMISSION ON UNIFORM SENTENCING SHOULD 

CONSIDER A PROVISION POR A MilUMUM OF ONE: ¥EAR IMPRISONMENT 

FOR ANY SBCOND OR SUBSEQUENT VIOLATION OF FEDERAL I.AW 

INVOLVING OBSCENE MATERIAL THAT DEPICTS ADULTS, 

LEGISLATURES SHOULD CONDUCT HEARINGS AND CONSIDER 

LEGISLATION RECOGNIZING A CIVIL REMEDY POR HARMS 

ATTRIBlJTABLE '1'0 PORNOGRAPHY. 

ANY FORM OP INDECENT ACT BY OR AMONG ~ADULTS ONLY~ 

PORNOGRAPHIC OUTLET PATRONS SHOULD BE UNLAlifUL. 

!IL TESTIMONY ON SOCIAL SCI ENC€: DATA 

He have limit~d our comments here to the relatively 

bias-free testimony and soci.at-science data. 

Our interpretation of the r11at0rial presented is, 

consequent 1 y, some;;hat different fro:n tlHit of other com.mission 

m.embers~ It has lead us to a different emphasis in priorities 

and recommendations. 

The Colllmission souqht to br9ak down pornography into the 

various types of sexually explicit material available in our 

society. Unfortunately, social science researcn to date has not 

unifo::raly follo·,;etl any such cate<Jor1zation {althou9h we certainly 

suggest that future researchers consider this option), and the 
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measured by acceptance of rape myth and aggression and 

callousness toward women. We do not know, however, how long 

thla attitudinal change la au ■ t ■ lned without further 

stimulation; more importantly, we do not know whether and 

why such an attitudinal change might transfer into a 

behavioral change. There la reason for concern about these 

findings because we do know that experience with sex 

offenders indicate& they harbor belief systems and attitudes 

consistent with deviant sexual practice• {e.g. *women enjoy 

being raped• or *sexual acts with a child are a way of 

showing love and affection to that child*). We know further 

that such attitudes appear to baa precursor and maintainer 

of actual deviant behavior in an offender population. 

Although we believe the potential exists for attitudinal 

changes to translate into behavioral changes in some 

circu■■ t ■ nces, this possibility needs considerable 

additional investigation. 

B. Vary little social-science research has been conducted 

evaluating the impact of non-violent degrading material on 

the average adult. Furthermore, thara is a problem of 

definition about what constitutes •degrading material.* We 

strongly encourage further research to define and evaluate 

the impact of such material. 

c. Although research findings are far from conclusive, the 

preponderance of existing data indicates that non-violent 

and non-degrading sexually explicit materials does not have 

a ne~ative effect on adults. 



:,. ln docmnents attachad to the ntain report mention ham 

been made of a possible relationship between circulation 

r!!tes of pornographic magaz ires and uex c':. ir.ce rates, One ,>f 

the authors of tha stu<ly on which the Commission has based 

its conclusion, Murray Straus, has written to explain his 

own research, which he suggested was being rnisintdrpreted. 

mr do not believe that this research demo~strates that 

pornography ca,,ses rap,:1 . In general the scientific 

evidence clearly indicates that if one is concerned with tha 

effects of ~edia on rape, the problem lies in the prevalence 

of violence in the media, not on sex in the media.• 

E. To date thero is m, sin,:;le comprehensive theory that is 

agreed upon to explain the development of paraphilic 

Human behavior is complex and multi-causaL To 

say that exposure to pornography in and of itself causes an 

individual to commit a sexual crime is simplistic, not 

supported by the social science data, and overlooks ~,any of 

Uio other v&riebles that may be cor:tributing causes. 

Resa&cch must: be conducted on the devf.11opmeni: of sexual 

interest patterns if we are to underst~nd and control 

paraphil ic behavi,>r. 

F. Unfoctunately, little is known about the impact of 

sexually explicit matecial on children. t:thicalJ y and 

morally one could not and would not conduct experiments to 

examine :such a relationship. We do know that adolescents 

and young adults are large consumers of these materi&ls, and 

little is 1,et known about its impact on this populatitm. We 
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underscore the statement made in the main body of the 

Commission's report regarding social science research: "In 

many respects, research is still at a fairly rudimentary 

stage, and with few attempts to standardize categories of 

analysis, self-reporting questionnaires, types of stimulus 

materials, description of stimulus materials, measurement of 

effects and related problems. We recommend that moneys be 

made available to fund further research on this topic." 



IV. ENFORCEMENT PRIORITIES 

we hava been encouraged by testimony fro~ fedet·al, state, 

and locllll officials that those involved in the heinous crime of 

child pornography are being prosecuted vigorously and that this 

effort is a national priority, we applaud that action and 

b(,lieve that this p,rosecution should continu~ to be .a nurnber one 

priority in law enforcement resource allot111ents, 

On the other hand, we have heard frequently that there is 

virtually no enforcement of adult obscenity laws. our analysis 

of the data leads us to believe that the sexually violent 

material UH1t is unquestionably obscene and described in the main 

report is of sufficient concern to warrant intensified 

prosecution, We are concerned about such material because the 

violence and the eroticization of that violence may indeed be a 

i)Otentially explosiv~ mix, Bven in this category, however, 

social science research does not claim a cau~al link. 

The social science data, however, provides even less b.!lsis 

for the claim of a causal link between non-violent degrading and 

humi li,)t ing porno9raphy an<'i sexual violence, Ooe might assume 

that this material may teach offensive, though not necessarily 

criminal, behavior to certain vulnerable consumers, 

Accordingly, in communities whera standards so dictate, 

prosecution of non-violent degracHng obacene mat4'triale may e1ssume 

a lesser priority, It is i.n this area of non-violent degradinQ 

and h\imiliating pornoi;;raphic images that the most controversy 

may arise. What is seen as degrading by one viewer may ir, fact 

not be so seen by another, much in the same way that one person's 
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erotica is anoti..:n:'s pornography. But this is one o-f th() 

categories about which 

is a distinct difference between what gen see as degrading to 

women and wh,'lt women consid~r to bt~ degrading. 

As vital as this category of non-violent degrading 

material rnay bo to the altimate understanding of the effects of 

pornographic material in society, we caution against an 

overinclusive interpcetation of it, The Report suggests that 

most of the pornoqraphic :naterial in cic,.:ulatio:1 now bel,,nge in 

th is category. We h.ave not been able to dr3...., th is conclusion 

based on evidence presented, As state;j earlier, ,\ttempts to 

quantify the materials in circulation and the particular 

character of the content of that material remain only 

"guesstimates." 

V, W!:BT OF OUR CHILDREN? 

The most disturbing issue facing the panel this year was 

the concern about children and their exposur.: to ,.::hild ,rnd adult 

pornography, Adolescents are acknowledged as an enormous market 

for pornographic materials, and despite le9islative efforts to 

restrict access, this !ltaterial rematns easily availab.le !;:) 

youngsters, 

In fact, front an early ZF:J8 A.111erican children an, bombarded 

by vary stimulating sexual messages, moat of which are not 

pornographic but ,;:ertainly are frightenin;;i. This year, for 

example, the AIDS epidemic has prompted health officials to 

broadcast urgent radio and television ;.arnings aqainst homosexual 
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anal int<:1rcourse and grou;;> sex and pleas for Uw use of condoms, 

B~cause Ghild:,::en may ha•.'e troubls, with tbe:,e v;J1:y public 

messaqes, and because t:oo many yr:,ung ;;>eople g8t tQo much of th~,i r:: 

sex education ftom pornographic magazines and films, we strongly 

suppor:t 1::-e le·.nrnt school sex educat i.on preqrams, ,~ppropriate and 

accurate infor~aciun aoout lovi~g sexual experiences can help 

inf:,cu.lat-e children aga . .i.nst the- potentiaJ dam.age frorn ear:1-:'i' 

exposure to neqati·.e irnages, Furthermore, we urge parents to 

monitor carefully t~eir own children's expos~re to these 

:i,aterials, 

There cann~t be enough done to protect 0ur children--both 

from people who would abuse and seduce them into the abhorrent 

world ,Jf. chil,1 pornography and from the l.lff,.,elcome t,;trusion of 

And wo urge that child por~ography 

prosecutions tle 9ivc-n ;;>riority over ;:,ll other for,11s of. obscenity 

violations. 

ill, CGNCLUSIO~l 

Wt,y does porn,)graphy t 1·u:ive and proliferat1:, today? Is the 

demand for pc-rnography a mirror or a beacon? Why do ,:onsun1ers 

support a multi-million dollar market for such a variety of 

Is lack of vigorous law enforcement to bla!lle? Is 

society mor:;, tolerant of pornography than ever before? Is 

society's perception of what constitutes pornography changing? 

Do the production and increasin9 sophistication of sexually 

ex~licit material8 in themselves stimulate ~ore interest in 

pornographic magazines, films and videos? Or vice-versa? 
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Or are other social forces chiefly to blame? 

The most knowledgeable observers suggest that these are 

complex and difficult questions, ones that cannot be easily 

.u1swered and which in our opinions thili, Commission did not 

adequately address. 

Consider what has occurred during the past two decades. 

The birth control pill has become widely used, with an associated 

increase in sexual activity. The mobility of the population 

continues to increase, with a subsequent breakdown in community 

attachments for more and more people. The divorce rate has 

skyrocketed. We have a national drug abuse problem. The Vietnam 

war has taken its toll on the national psyche. Twenty-five 

million additional women have joined thi'¾ work force. The 

so-called sexual Revolution has come and gone {Time magazine on 

April 9, 1984, announced its demise). Has not each of these 

factors and others had a role to play in the growth of 

pornography? 

After a year of forums and deliberations, it is tempting to 

join in offering aiaple solutions to complex problems, in the 

form of the Commission's Recommendations. But we are not 

persuaded to do so. We believe it would be seriously misleading 

to read this report and see a green li9ht for prosecuting all 

pornographers. we still know too little about why many men and 

some women use and enjoy pornography: if and why women's and 

men's sexual arousal response patterns to pornography differ. We 

still have more questions than answersr and we stress the need 

for both non-governmental solutions and tolerance for tile views 
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of oth~rs. 

The coJQllliS.sion of sexual crimes, the deqradetion of women, 

and the abuse and mistreatr11ent of childnrn are t~rrible and 

pressing proble!Tls that concern us urgently, As we face up t.o the 

extensive public consumption even 1.)f t.:ertain types of extreme 

pornographic materials, a need for massive public re-education 

about potential probloms associated with them seeas strongly 

indicated, We cannot tolerate messa9es of sexual humi.liatioo 

directed tQ any group. But to make all ,:>nrnography th.., scapegoat 

is not constructive. In the dhsence of significant social 

sanctions against pornography, the possibility of haltin9 its use 

seems as sli_m as was the chance of haltin.g the sales of liqtJor 

during Prohibition. In conclusion we cepeat that we tace a 

cowplex social and legal problem that requires extensive study 

befQre realistic r,;,me~iies ct1n t)e recommended, 



PART TWO 





Chapter 1 

Introduction 

1.1 The Co.mmission and Its Mandate 

The iU:.tcn:ney General's Commission on Pornography (referred 

to throughout this Report as "The Commission"} was established 

pursuant to the Federal Adviaory Committee Act 1 on February 22, 

1985 by then Attorney General of the United States William French 

Smith, at the specific request of President Ronald Reagan. 

Notice of the formation of The Commission, as required by Section 

9(c) of the Federal Advisory Committee Act, was Qiven to both 

Houses of Congress and to the Library of Congress on March 27 and 

III publicly announced formation of The Commission and the names 

of its eleven members, all of whom served throughout the duration 

of The Commission's existence. 

The formal mandate of The Commission is contained in its 

Charter, which is attached to this Report in Appendix A. In 

accordance with that Charter, we were asked to 3 determine the 

nature, extant, and impact on society of pornography in the 

United States~ and to make specific recommendations to the 

Attorney General concerning more effective ways in which the 

spread of pornography could be contained, consistent with 

constitutional guarantees.w Our scope was undeniably broad, 

inc:ludin9 the specific mandate to "study. 

1 5 U.s.c. App.2 1 86 Stat. THH l!n:n t as amended by 
90 Stat.124lr 1247(1976) 
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of the proble111 of pornography," to "review. the available 

empirical evidence on the relationship between exposure to 

pornographh~ materials and antisocial b6havior," and to explore 

•possible role5 and initiatives that the Department of Justice 

and agencies of local, State, and federal 9overn!l'lent could pursue 

in controlling, consistent with constit•1t1onal guaraoteeii, tha 

production and distribution of pornography,w 

Because ve are a commission appointed by th& Attorney 

General, whose responsibilities are largely focused on the 

enforcement of the law, issues relating to the lalii and to law 

enforcement have occupied a significant pat:t of our hearings, our 

deliberationi., and the specific recommendations that accompany 

this Report. That our mandate froro the Attorney General inv,:)tve:s 

a special conctno with enforcement of the law, however, should 

not indicate that we hav■ Ignored other aspect& of the issue. 

Altbough we have tried to concentrate on law enforcement, we felt 

that we could not adequatti!ly address the issue of r,:,ornography, 

in•;luding the issue of en.forcement of laws reL,ting t" 

pornography, unless we looked in a larger context at the entire 

phenomeno:'\ of porno,;;raphy. AB a r~sult, we have ttioo to examine 

carefully the nature of the Industry, the social, moral, 

political, and scientific concerns relating to or purportedly 

justifying the regulation of that industry, the relationship 

bet~een law enforcel'tlent and other methods of social control, and 

a host of other topics that are inextricably linked with law 

flnforcero.ent issues. Thee~ various topics are hardly congruent 
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with the issue of law enforcement, however, and thus le tas been 

necessa1ily the case that issues other than law enforcement in 

its narrow~st sense have been before us. In order thst this 

Report acc;;rate:!.y refl<?ct what ~e thought about and what we fe.i t 

to oe import,!'lnt, we have included in the Report our findings and 

recoi::mandacions with i-esp<1ct t,) 0any issues that: are related to 

but not tht, same as law enforcement, 

For siinilar reasons, we have been ,~or:-,pelle<l to consider 

substantive topics not, strictly speaking, specified exactly in 

our charter. A few examples ought to ,!\a;.;,e c h,ar tne problems 

that surround trying to consider an issue that itself has no 

~}ear bound~ries1 We have heard testimony and considered the 

relationship between the pornography industry and organized 

cri10e, and this has forced us tQ consider the nature ot: organized 

crime itself! we ru1ve examined the evidence regarding the 

relationship between pornography a•1d certain forms of anti-social 

conduct, and this has necessitated thinking about those other 

factors that might also be causally rolated to anti-social 

conduct, and about just what conduct we consider anti-social; we 

have thought about child pornography, and this has caused us to 

think about child abuse; and we have, in the course of thinking 

about the relationship between pornography and the family, 

thought seriously about the importance of the family in 

cont.:mporary America. This list of examples is hardly 

exhaustive. We :nention theI!l here, however, only tc show that our 

inquiry could not bB and has not been hermetically sealed. But 
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we all feel that what wa may have lost in focus has more tha~ 

been compensated fot· in the rich~ess ot our cut rent co:,tex:tua 1 

the C(>mmissi0n 

W~ have atte~pted ~c ccn1duct as th0r0ugh an investigation as 

our cevere bu>!ge,;.a1·y ar:'.l time c(,r,straints permitted, '.':Le 

budgetary constraints have limited the size of our staff, and 

ha·✓e pr~vented ..:s fro!II com:mis;;i,1nin,J independent n,s,,arci1, H1: 

es;:,ec.ially re',)ret the inaiJility to commission independent 

research, because in many cases our deliberations have anaDled us 

to formulate issues, questions, and hypothoses in ways that are 

either more novel or more precise than those reflected in the 

existing thinking about this subject, yet our budgetary 

constraints have kept us from testing these hypotnesee oc 

answering th.,se questions. In nmnecous places throughout this 

ceport we have urged further research, and we often recommend 

that rese,ixch take place alon<;i spe .. ~ific lines. We twpe tlu,t our 

suggestions 1,,1ili be t.ak.en up by researchers. Neither this Report 

n0r any otner s11ould he taken as definitive and final, and we 

consider our suggestions for further research along particular 

lines to l?e one of the 1:1ost important parts of this clocu?.ient. 

The time constraints halle also be&n significant, We all 

wish we could have ha<I mucr, more time for continued discussion 

al'Qong ourselves, as the process ot deliberation amonQ people of 

different backgrounds, different points of view, and different 

areas of expertise has been perhaps the r:.ost fruitf•.::l part of our 



Yet we have been required to produce a report within a 

year of our creation as a Commission, and our ability to meat 

together has baan limited by the budgetary constraints just 

referred to, as well as by the fact that all of us have 

reaponsibllitlea to our jobs, our careers, and to our families 

that make it impossible to suspend every other activity in which 

we are engaged for the course of a year. 

Despite these limitations, we have attempted to be as 

careful and as thorough as humanly possible within the boundaries 

of these constraints. We thought it especially important to hear 

from as wide a range of perspectives as possible, and as a result 

held public hearings and meetings in Washington, n.c., from June 

18 to 20, 19851 in Chicago, Illinois, from July 23 to 25, 1985; 

in Houston, Texas, from September 10 to 12, 19851 in Los Angeles, 

California, from October 15 to U, 1985; in Miami, Florida, from 

November 19 to 22, 1985; and in New York City from January 21 to 

24, U!Hi. With the exception of the initial hearing in 

Washington, each of the hearings had a central theme, enabling us 

to hear together those people whose testimony related to the same 

issue. Thus the hearings in Chicago focused on the law, law 

enforcement, and the constraints of the First Amendment; in 

Houston we concentrated on the behavioral sciences, bearing from 

psychologists, psychiatrists, sociologists, and others who have 

been clinically or experimentally concerned with examining the 

relationship between pornography and human behavior; in Los 

Angeles our primary concern was the production side of the 
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industry, and wo hear,'1 t•?stiroony fr,:im those who w0re 

knowledgeable ar;ou t or involved in the process of produ<; ing, 

distributing, and marketing pornographic materials; i.n Miami most 

of our time was spent dealing with the issue of child 

pornography, ~nd we heard from people who in either th0i~ 

professional or personal capacities had familiarity with the 

creation, c0nsequences, or legal control of child pornoyraphy1 

and in New York we heard about organized cri~e and its 

relationship with the production, distribution, and sale of 

pornographic materials. 

Although these hearings each had their specific 

concentration, we also attempted to hear people throughout the 

country who wished to address us on these and many other issues, 

and one of the reasons for conducting hearings in different 

cittes in various parts of the country waa precisely to give the 

greatest opportunity for the expression of views by members of 

the public, Time did not permit us to hear everyone 1otho desire.J 

to speak to us, but we have tried as best we could to ,1110"'1 a 

large number of people to provide i nfonnation and to express 

their opinions, The infc,nnation provided and the opinions 

oxpreseed cepresente<.l a wide rang•? of l:)erspectivas and views on 

the issues before us. Many of the people appearing before us 

were professionals, who because of their training and experiences 

could enlighten us on matters that would otherwise have been 

beyond ,)11 r knowledge, Many people represented particular points 

of view, and we are glad that varying positions !1eve been sn ably 
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presented to us, And many others have been members of the public 

who only wished to represent themselves, relating either points 

of view or personal experiences, All of this testimony has been 

valuable, although we recognize its limitations. i'hese 

limitations will be discussed throughout this report, although 

there is one that deserves to be highlighted in this introductory 

section, That is the distortion that has been the inevitable 

consequence of the fact that some pornography ia illegal, and 

much pornography is, regardless of legality or illegality, still 

considered by many people to be harmful, offensive, or in some 

other way objectionable, Ac a result, le91:1l ae ,.,,ell as social 

constraints may distort the sample, in that they severely limit 

the wil lin9ness of many people t.o speak publicly in favor of 

pornography, This phenomenon may have been somewhat 

counterbalanced by the financial resources available to many of 

those from the publishing and entertaimnent industries 'oil"W warned 

us of. the dangers of any or most forms of censorship. 

point remains that various dynamics are likely to ske. the saaple 

available to us. In evaluating the oral evidence, ve have thus 

been mindful of the fact that the proportion of people willing to 

speak out on a particular subject, and from a particular point of 

view, may not be a fu1ly accurate barometer of the extent that 

certain views are in fact held by the population at large, 

Many of the limitations that sucround oral testimony lessen 

considerably when written submissions are used, and we hav~ made 

every effort to solicit written submissions both from those who 



testified before us and from those who did not. we have relied 

heavily on these, in part. because they represent the views of 

those who could not testify before us, and in part because they 

frequently explored issues in much greater depth than would be 

possible in a brief period of oral teetb1ony. 

The written submissions we received constitute but a 

miniscule fraction of all that has been written about 

pornography. While it would not he accurate to say that each of 

us has read all or even a majority of the available literature, 

we have of course felt free to go beyond the written submissions 

and consult that which has been published on the subject, and 

much of what is contained in this report is a product of the fact 

that many thoughtful people have been contemplating the topic of 

pornography for a lon9 time. To ignore this body of knowledge 

would be folly, and we have instead chosen to rely on more 

information rather than less. we could not have responsibly 

conducted our inquiry without ependin9 a considerable period of 

time exaninin9 the materials that constitute the subject of this 

entire endeavor. Engaging in this part of our task has been no 

more edifying for us than it is for those judges who have ths 

constitutional duty to review materials found at trial to be 

legally obscene. 2 Obviously, however, it was an essential part 

2 Q{W]e are tied to the 'absurd business of perusing and 
viewing the miserable stuff that pours into the Court • 
• • • Interstate Circ c. v. Dall 390 o.s., at 
707 (aeparate an, J. . While the 
aaterlal may have varying de9rees of social importance, 
it is hardly a source of edifioation to the mell!OOrs of 
this Court who are ca.pelled to view it before passing 



of ,Hlr job, ai,d many wi tnesaes provided to ~is for examination 

d;1ring our hearings and deliberations samples of m(:.tion pictures, 

video tapes, magazines, books, slides, photographs, and other 

~edia containing sexually explicit material in all of its varied 

In addition, when in Houston we visited three different 

,:;stablishments sp,,cialhing in this material, and in that way 

o1ere ,c1bie to supplement the oral and written testimony wlth our 

own observations of the general environment in which m11u,,:-ials of 

this variety are frequently sold. 

In addition to our public hearings, we have also had public 

working sessions devoted to discussing the subject, our views on 

it, aod p,)ssible findings, conclusions, and cecommendations. 

These working sessions occupied part of our time when we were in 

Houston, Los Angeles, Miami, and New York, and in addition we met 

solely for these purposes in Scottsdale, Arizona, from February 

26 to March 1, 1986, and in Washington, o.c., from Apri l 2 9 to 

Hay 2, 1986. As we look back on these sessions, there is little 

doubt that we have all felt the constraints of deliberating in 

public. It can hardly be disputed that the exploration of 

tentative ideas is more difficult when public exposure treats the 

tentative as final, and the question as a challenge. Still, we 

feel that we have explored a wide range of points of view, and an 

eql.lally wide range of vantage points from which to look at the 

problem of pornography. As ·,;i th ,any i nguiry, more could be done 

on its obscenity.• Paris Adult Theatre Iv. Slaton, 413 
u.s. 49, 92-93(1973) Brennan, J., ssent ng . 
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if there w.:,re m()re tine, but '<le are all satisfied witr, the depth 

and breadth of the inguiri.:is in which we have eng,iged. When 

faced with shortages of time, we have chosen to say here leas 

then W<ii' might bave been able to say had we had roore time for our 

work, but we are convinced that saying no moni than nur inquiries 

and deliberations justify is vastly preferabl..i to paying for time 

shortages in the currency of quality or the currency of accuracy, 

Thus, given the many constraints we operated under, we believe 

this Report adequately reflects bath those c0nstraints and tha 

thoroughness with which we have attempted to fulfill our mandate. 

Finally 1 we owe thanks to ::1lL those who have assisted us in 

our wort, Althou,;ih in another part of this Repvrt we express our 

gratitude more specifically, we wish here t0 note our 

appreciation to an extraordinarily diligent staff, to numerous 

public officials and private citizens who have spent much of 

their own time and their own ~oney to provide us with 

informat l.on, and especially ti) a large number of witnesses who 

appeared before us at great sacrifice and often at the expense of 

having to endui:e great personal anguish. To all of these people 

and others, we give our thanks, and we willingly acknowledge that 

we could not have completed our mission without them. 

1.3 The 1970 Commission on Obscenit and Porn -Our 

mission and mir product will inevitably be compared with c.he work 

of the President's Commission on Obscenity and Pornography, which 

was created in 1967, staffed ln 1968, and which reported in 1970. 

Some of the differences between the two enterprises relate to 



structural aspects of the inquiry. The 1970 Commission had a 

only one year, and a budget of SSOO,DOO. Taking into account the 

changing val~e of the the 1970 Commission had a 

budget nearly sixteen times as large as ours, yet held only two 

public hearin,;is, We do not regret having provided the 

opportunity for such an extensive expression of opinion, but it 

has even furt~er depleted the extremely limited resources 

available to us. In addition to differences in time, 

perspective. Although the work of the 1970 Com~ission has 

provided much important information f~r us, all 0f us have taken 

issu.: with at least some aspects of the earlier Commission's 

ap;)r,)i'lch, ,cmd all of ua t1ave taken issue with at least ac)me of 

t.he ear1ier Co1mnission's .::onclusions. We have tried to explain 

our differenc,1s throu9h:)tJt this Report, but it WDtil'-1 be a mist!ike 

to conclucte that vs saw our mission as reactive to the work of 

others sixteen years earlier. In sixteen years the world has 

sean enormous technological changes that nave affected the 

transmission of sounds, wcrds, and images. l"'e;.; .aspects of 

contemporary American soc .l':!ty hav0 not: been affected by cable 

television, satellite communication, vid~10 tape rer::ording, the 

computer, and competition in the teiecommuni,::aclons industry. It 

3 Taking 1967, the date of cruatio1 of tt~ 1970 
Comroiz:;sion, as the base year, the dollar at the end 
of 19ti4, fh•e months before this Commission commeni:ed 
;.n::rk, was wc>rth $0.JL 
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would be surprising to discover that these technological 

developments have had no etfect on the production, distribution, 

and availability of pornography, and we have not been surprised, 

These t&chnological developments have themselves caused such 

significant changes in the practices relating t:o tt.e 

distribution of pornograptiy that Lhe analysis of sixteen years 

~go is starkly obsolete. Nor have the changes been solely 

technologi,cal. In 1,ixteen years there have been numerous changes 

in the social, political, legal, cultural, and religious portrait 

of the United States, and many of these changes have undeniably 

involved both sexuality and tho public portrayal of sexuality. 

With reference to the question of pornography, therefore, there 

can be no doubt that we confront a different world than that 

confronted by the 1.970 Comnission. 

Perhaps most. significantly, ho,,.,ever, studying an issue thilt 

was last studied in Lhe form of a national commis~i◊n sixteen 

years ago see111s remarkably sensible even apart from the social 

and technological changes that relate in partic,1lar co th,~ issue 

of porno9raphy, Litt.le in iaodern life can be held co1,stant, and 

it would b-& strikingly ab,,n:r:,"ltional if the conclusi<:ins of one 

commission could be taken as haYinq reaolveJ an issue for all 

time. The wor: ld changes, research about the world changes, and 

our views at.out how we Hlsh to deai with that ,,wrld c!",ani;ie. Only 

in a static society would it be unwise to reexamine periodically 

the conclusions of sixteen years earlier, and we do not live in a 

static society* As we in 1986 reexarnine what ',,lilS do:1~ :n 1970, 



so too do wa expect tbet in 2002 our work will similarly ba 

reexamimad. 

We do not by sayin~ this wish to m.inlmh:a the fact that we 

are different people from those who studied this issue sixteen 

years ago, that we have in many cases different views, and that 

in a number of respects reached different conclusions. 

Whether this Commission would have bean created had the 1970 

Commission reached different ccmclusions is not for us to say. 

But we are all convinced that the creation of th.is Commission at 

this t.ime is entirely justified by the difference between this 

world and that of 1970, and we have sat about our task with that 

l.4 Definin~ Our Central Terms 

Questions of terminology and definition have been recurring 

probleaa in our hearings and deliberations. Foremost among these 

definitional problems is trying to come up with some definition 

for the word •pornography." The range of materials to which 

people are likely to affix the designation •pc,rno9raphic• is so 

broad that it is tempting to note that •pornooraphy• seems to 

mean in practice any discussion or depiction of $SX to which the 

person using the word objects. But th.is w.ill not do, nor will an 

attempt to def.ine •pornography" .in terms of regulatory goals or 

condemnation. The problem with this latter strategy is that .it 

channels the entire inquiry into a definitional question, when it 

would be preferable first to identify a certain type of material, 

and then decide what, if anything, should be done about it. We 

note that th.is strategy w,u, that adopted by the Williams 
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Committee in Great Britain several years ago,4 which defined 

pornography as a description or depiction of sax involving the 

d1Jal characteristics of OJ sexual explicitness; end {2) intent 

to arouse sexually. Although definitions of the sort adopted 

by the Will iarna Committee contain ,,in admirable dose of analytic 

purity, they unfortunately do not reflect the extent to which the 

appellation "pornography" is undoubte,Hy pejorative. To call 

something "pcrno,;:;raphic" is plainly, in modern usaqe, to conde::r,n 

it, and thus the dile=a is before us. If we try tu define the 

primary term of this inquiry at the outset in language that is 

purely descriptive, we will win<'.! up having condemned a wide range 

of ioa te r i a 1 that may not deserve condemnation. 

other hand we incorporate some determination of value into our 

definition, then the definition of pornography must come at the 

end and not the beginning of this report, and at the end and not 

at the beginning of m1r inquiry. f'aced wltb this dilemma, the 

best course may be that followed by the Fraser Committee in 

Canada,5 which decided that definition was simply futile. We 

partially follow this course, and pursuant to that have tried to 

minimize the use of the word "porno9raphy" in tbis Re;;>ort. Where 

we do use tbe term, we do not mean for it to be, for us, a 

state111ent of a conclusion, and tbus in this Report a reference to 

nu:1tei::ial as ~pornographic" means only that the matel'.'ial is 

4 Re ort of the Home 
and Film Censor 

5 Rerv:>rt 
and Prost1tut10n 

flee Committee on Obscenit' 
liams, Chairman, 0978 

al Committee on Par 
, Q.C,, Chairman {l , 



predominantly sexually explicit and intended primarily for the 

purpose of sexual arousal. Whether some or all of what qualifies 

as pornographic under this definition should be prohibited, or 

even condemned, is not a question that should be answered under 

the guise of definition. 

If using the term •pornography* is probleaatic, then so too 

must be the term *hard core pornography.• If we were forced to 

def in• the term .. hard core porn09rapby," we would probably note 

that It ref•r• to the extreme form of wbat we defined as 

pornography, and tbus would describe material that is sexually 

explicit to the extreme, intended virtually exclusively to 

arouse, and devoid of any otber apparent content or purpose. 

This definition may not be satisfactory, but we all feel after 

our work on tbis Commission that the late Justice Stewart was 

more correct than he is commonly given credit for having been in 

saying of hard core pornography that although he could not define 

But although we are inclined to 

agree with Justice Stewart, we regrettably note that the range of 

material to which witnesses before us have applied this term is 

far broader than we would like, and we therefore conclude that 

Trying to define the word "obscenity" is both more and less 

diU.icult. It is more difficult because, unlike the word 

Jacobellis v. Ohio1 378 U.S. 184, l97{19i4) 
(Stewart. J. 1 concurring}. 



•pocnograi;>hy, • the word "obscenity" n;;,1ed not necessar:ily suggest 

anything about sex at all. Those who would condemn a war as 

"obscene• are not misusing the English language, nor are thosa 

-who would describe as ~obscene• the number of people killed by 

intoxicated drivers. Given this usage, the designation of 

certain sexually explicit aaterial as •obscene• involves a 

judgment of moral condemnatinn, a judgment that has led for close 

to t..,o hundred years to legal condemnation as well. But although 

the word "obscene• is both broader than 1.H,eful here as well as 

beinQ undeniably condewmatory, it has taken on a legal usage that 

is relevant in ml!ny places in this Report, As a result, we will 

here use the words •obscene" and "obscerd ty" in tt1is narrower 

sense, to refer to material that has been or would likely be 

found to be obscene in the context of a judicial proceeding 

employing applicable legal and constitutional standards. Thus, 

when we refer to obscene material, we need not necessarily be 

conde~ning that matorial, or urging prosecution, but ye ~re 

drawing on the fact that such ir;aterial could now be prosecuted 

without. offending $Xistlng authoritative interpretations of the 

Constitution. Numerous submissi,;ns to us h,ave made 

reference to •erotica," It s~ems cl0ar to us that the term as 

actually used is the mirror image of the broadly condemnatory uso 

of •porno9raphy," bein\ef e111ploy111d to describe sexua111, explicit 

mbterials of which the user of the term approves, For some the 

~ord •erotica• describes any sexually explicit ~aterial that 

contains neither violence nor subordination of wot11en, for others 
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the term refers to almost all sexually explicit material, and for 

still others only material containing gener4lly accepted artistic 

value qualifies as erotica. In light of this disagreement, and 

in light of the 

conclusion rather them a description, we again choose to avoid 

the term wherever possible, preferring to rely on careful 

descriptioo rather than terms that obscure more than aovance 

rational consideration of difficult issues. 

Various other terms, usually vituperative, have been used at 

times, in our proceedings and elsewhere, to describe sOl'l'le or all 

sexually explicit materials. Such terms need not be defined 

here, for we find it hard to see how our inquiry is advanced by 

the use of term■ like •smut• and fffilth.• But we have also 

encountered frequent uses of the term •x-rateo,• and• few words 

about that term are appropriate here. As will be discussed in 

detail in the section of this Report dealing with the production 

of sexually explicit materials, •x• is one of the ratings of the 

Notion Picture Association of America (NPAA), • pri-•te 

organizatii:m whose ratings of films are relied upon by theaters 

and others to determine which films are or are not suitable for 

people of various ages. But the MP.AA rating system is net a 

series of legal cateooriea~ and does not have the force of law. 

Although many films that carry either an "X" ratio9 or no rating 

might be deemed to be legally obscene, many more would not, and 

it is plain that many X-rated films could not conceivably oo 
considered legally obscene. Moreover, there i ■ no plain 
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connect ion between th-, words "pornogcaphic• and "X-rated," "-nd 

once again it seems clear that common usage w;_:iuld apply the term 

"pornography" t•) a class of films that overlaps with but is not 

identical co the class encompassed by the •x• rating. AS a 

result, we avoid the teem "X-rateo,• except insofar as we are 

discussing in particul.:1r the cate9ory of materials so rated in 

th€ context of the purposes behind the MPA.A rating system. 



Chapter 2 

The History Of Pornography 

Descriptions of sex are as old as sex itself. '!:here can be 

little doubt that talking about sex has been around as long as 

talking, that writing about sex has been around as long aa 

writing, and that pictures of sex have been around as long as 

pictures, In this sense it is odd that historical treatments of 

pornography turn out to be historical treatraents of the 

re~ulation, governmental or otherwise, of pornography. To 

understand the pheru::imenon of pornography it is necessary to look 

at the history of the phenomenon itself, prior to er at least 

distln..:t trom the investigation of the practice of restricting 

it, Some w0rks on the history of sexual behavior, eroticism, oi: 

erotic art help to serve this goal, but the ~.istory cf 

pornography etill remains to be written, C0nmissioning 

independent historical research was far be,.1ond ot:r mandat;;:, our 

budget, and our time constraints, yet we do not wish to ignore 

history entirely. We feel it appropriate to offer the tn:iefest 

overview here, but we urge as well that more co~prehensive 

historical study be undertaken, 

The use of comparatively explicit sexual ref~rencos for the 

purposes of entertainment or arousal is hardly a recent 

phenQmenon. Greek and Roman drama and poetry was frequently 

highly specific, and the works of Aristophanes, Catuliuci, Horace, 

and Ovid, to name just a few, contain references to sexual 



activity that, by the standards of the time, are highly explici.L 

scenes of intercourse have been found on the walls of the brothel 

at Poropei i, and thB Roman sculptural representations of the god 

Priapus are as bawdy as Au~rey Beardsley's most explicit 

drawings. Obviously the explicitness of the past rnust be viewed 

in light of the times, and there is no question but that the 

works of Aristophanes are lees shocking to our contemporary 

vision than are sorae of the mai:erials currently shown in adult 

theaters, Yet t<::, ask what the Romans would have t'tought about 

•oeep Throat• is akin to asking what the Romans would have 

thought about helicopters. The more useful historical question 

is whether hlghly explicit sexuality for the times was a part of 

the literature and discourse of the times, and the answer to th.at 

question is plainly •yes.• 

Similar observations can De made about later historical 

peri0ds and about other culturea, The Thousand nnd One Nights 

and the Kamasutra are but examples of tho fact that numerous 

eastern cultures also have a long history of comparatively 

explicit d~pictiona and descriptions of sexuality. In western 

cultures the explicit treatment of sex continued through modern 

history. Whether in the form of tt,e medieval bawdy ballads am? 

poems of Chaucer, Dunbar, and others, or in the for~ of the 

French farces of the fourteenth and fifteenth centuries, or in 

the fnrrri of the art and poett-y of Renaissance Florence, or in the 

form of Elizabethan ballads and poetr::y, 8exuality, and quite 

explicit sexuality at that, was a recurrent theBe in drama, ln 



poetry, in song, and in art. 

We can be fairly certain that sexually explicit descriptions 

and depictions have been around in one form or another almost 

since the beginning of recorded history, and we can also be 

fairly certain that its regulation by law in a fot'l'I\ resembling 

contemporary regulation of sexually explicit materials is a 

comparatively recent phenom€mon. It is difficult, however, to 

draw useful conclusions from this aspect of the history. For one 

thing, until the last several hundred years, almost all written, 

drawn, or pr.inted material was restricted largely to a small 

segment of the population that undoubtedly constituted the social 

elite. The drama of the classical age was frequently highly 

sexually oxplicit, or at least suggestive, but it ■ audience 

tended ta be limited to the wealthiest# beat educated, and most 

powerful members of society. And of course the historical or 

universal presence of a phenomenon need not justify permitting 

its continuation. Slavery was a central fixture of much of the 

past, and warfare and ethnocentricity are as nearly universal as 

sexually explicit depictions, but the sensitivities of mast 

cultures demand that such practice• be discouraged. 

In addition, it is a mistake to draw too many conclus.ions 

about social tolerance and social control from the presence or 

absence of laws or law enforcement practices. There is little 

indication that sexual conduct was part of classical drama, and 

the very fact that many sexual references ware. veiled (however 

thinly} rather than explicit indicates that some sense of taboo 
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or S<.\Ctill stigmc, h4S alw"°'ys been in most eocieties attached to 

public discussion Qf sexuality. Yet al though some degree of 

inhibition obviously attached to public descriptions and 

dapictic,as c,f sexual act.s, it is eqttally clear tnat the extent of 

these ii1hibitions !:<'ls oscillated through<>Ut history, In somewhat 

cyclical tashion, social tolerance of various practices has been 

at times limited and at times extensive. To conclude that 

inhibition, in some forPJ. or another, of public discussion and 

representations of sexual practices is a totally modern 

phenomenon is to overstate the case and to misinterpret the 

evidence from earlier But to aesume that public 

discussi0ns and descriptions of sexuality were, prior to 1850, 

always as inhibited aa they ware in English speakinJ countries 

from 1850 to 1950 :.s equally mist.aken, 

we hrwe mentioned here the ear~y history of por:.ography in 

large part to encourage thinking about sexually explicit material 

au social phenomen0n as well as object of ~overnmental 

re']\llati,.)n. Althc•ur,;h our task is largely to think about Lws and 

law enforcarnent, we know that thinklnQ about la~ requires 

thinking as well about the s0clal foundation& of the practice 

icwo1ved. Most historical stud:,' to date has not been about the 

social practice of pornography, but largely about control of that 

social pra,;tice by govecnment. If th& use of sexually explicit 

material is to be understood fully, the scope of thinking about 

the issue should be broadened substantially. 

2.2 Regulation and the Role of Religi•::>n 



When earlier social inhibitions about public desociptions 

and depictions of sexuality and sexual practices came to be 

enforced by law, it was largely in the context of religious 

rather than secular concerns. Moreover, the earliest enforcement 

efforts were directed not against descriptions or depictions of 

sex itself, but only against such depictions when combined with 

attacks on religion or religious authorities. 

This phenomenon of regulation in defense of religion rather 

than in defense of decency can be seen by the tolerance, at least 

in European cultures, of secular bawdiness up to the middle of 

the seventeenth century. Although m,rny European countries 

rigidly controlled written and printed works .from medieval times 

through the seventeenth century, this control was exercised only 

in the name of religion and politics, and not in the name of 

decency. ln one legal form or another, and in secular as well as 

ecclesiastical tribunals, heresy, blasphemy, treason, and 

sedition were all severely sanctioned, but !llex:ually explitdt 

representations alone were rarely treated as a matter justifying 

punishment or :restraint. Perhapllt the best exi.nllple of this 

phenomenon was the action of the Council of Trent in 1513, when 

it permitted publication of a ve:raion of Boccacio'a Oecameron in 

which the sinning priests and nuns were converted into sinning 

members of the laity. 

If we focus on England, from which our legal system emerged~ 

it is commonly acknowledged that sexuality itself waa not treated 

a!ll a matter for governmental legal concern until 1663. That year 
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saw the conviction in London of Sir Charles Sedley, hut the 

activity for which he was convicted hardly looks like a case 

involving pornography., Instead, Sedley .. as convicted of the 

removing his clothes, uttering profane remarks, and pouring urine 

the time. 

The significance of this case, 

any attack on reli9ion, and absent any challenge to secular 

authority, was for the first time perceived to be something 

Prior to Sedley' s case, 

protect the authority of the state, and to protect the church. 

With Sedley•s case came the beginning of a broader range of 

oovermaental concerns, and thus Sedley•s case is properly se%Cm as 

the precursor of most modern regulation of s~xually explicit 

YMl.terials. 

Even after Sedley*s case, the comnon law was hardly eager to 

come to the defense of decency. Throughout the seventeenth and 

eighteenth centuries, common law courts in England were only 

occasionally asked to ta~e action against the kind of material 



asked, the courts were often reluctant to respond. In 1708~ for 

example, J.UhlS Read was indicted in London for publishing an 

extremely explicit book entitled The Fifteen Plague• of a 

Maidenhead. The Queen's Bench court, however, dismissed the 

indictment, and Lord Justice Powell's statement provides an apt 

summary of the general reaction of the law to sexually explicit 

materials until veey late in the eighteenth century: 

•This is for printin9 bawdy stuff but reflects on 
no per•on, and a libel must be against soae 
particular person or persons, or against the 

Gov~n::nmmt. It is stuff not fit to be mentioned publicly; if 
there should be no remedy in the 

Spiritual Court, it does not follow there must be a 
remedy here. There is no law to punish it, r wish 

there were, but we cannot make law; it indeed tends to the 
corruption of good manners, but that is not sufficient for us to 
punish." 8 

Not all of the col'!lmon law reaction to sex1.u1l explicitness 

absent religious blasphemy was the same. rn 1727 Edmund Curll 

was convicted for corrupting public morals on account of his 

publication of Venus in the Cloister, or the Nun in Her Sroock,9 

and the Crown's attack on John Wilkes, lar9ely on the basis of 

his activitiEts as political dissident, included prosecution for 

publishing his highly explicit Essax on Woman.10 Yet at about 

8 Queen v. Read, Fortescue's Reports 98, 92 Eng. Rep. 
777 0 708}. 

9 !')o®iinus Rex v. Curll, 2 Str. 789, 93 Eng. Rep. 849 
(1727}. Because the religious aspects of this book 
were anti-Catholic, it seems safe to conclude that 
protection of religion was no part of the governmental desire 
to indict or to convict. 

The King v. John Wilkes, 2 Wils. K.B. 151, 95 Eng. 
Rep. 737 {1764), 4 Burr. 2527, 98 Eng. Rep. 327 {1770). 

10 
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the saMe time, in 1748 to be exact, the publication of John 

Clel~nd's Me~oirs of a woman of Pleasure, better known as Fanny 

!:!ill, took place without either public owtcry or 9overnmental 

intervention. 

The history of the English experience with sexually explicit 

materials is largely paralleled by the experiences in other 

European countries, and in the English colonies, including those 

in North t;rner ica. As thH world entered the nineteenth century, 

it rmnained the case that in most of the world there '1as greater 

tolerance for sexually explicit writing, printing, and dra~ing 

than there would be fifty years later, and thot govermnental 

action ag,;;1inst spoken, written, or printed materials remained 

larqely devoted to protecting the authority of the state and to 

protecting the integrity and values of religion. 

2.3 ot,scerdt'£ Law - The Modern History 

As indicated in the previous section, there were traces of 

legal concern "ith decency itself in the eighteenth century, but 

these were little more than traces. If one is searching for the 

roots of modern Arnorican obscenity la.,·, one must lt1olc to the 

first half of the nineteenth century in both Great Britain and 

the United State~. The 

private organizations 

Reformation of Manners 

irnvetus in Britain came initially from 

such as the Organization for the 

and its successor the Society tor the 

Suppression of Vice. As printinq became increaslnqly ~conomical, 

printed matei:-ials became mere a,,d !l',<,re available to the masses, 

Thus, the kinds of sexually explicit material that had circulated 
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relatively freely in England among the elite during the 

ei,;ihteenth ,~entury and earlier· now became more readily available 

to t:veryone. With this increased audience caMe an lncraase in 

demand, and with the inc.reased dernand came .in increased supply. 

As a result, the early part of the nineteentli century saw much 

greater production and circulation of material as sexually 

explicit as had been less widely circulated earlier. And because 

the audience was more broad-bitSed, the materia 1 itself became not 

necessarily more explicit, but certainly briefer, simpler, and 

more straightforward. 

These developments in Engl11nd z:ame at about the same time as 

general views about sexual moi:al i ty, and especially about pub.l ic 

sexual morality, were becoming increasingly stern. 

important sense, Victorianism preceded Victoria, and thus the 

i.nitiatives of organizations like the Society for the Suppression 

of Vice found a receptive audience in the population at large, in 

government, and in the judiciary. Because private prosecution 

for criminal offenses was part of the English system of criminal 

justice at the time, the Society and others like it were able to 

commence their own criminal prosecutions, and their efforts from 

the early 1800s through the 1860s resulted in many prosecutions 

for obscene libel, as it had by then come to be called. Host of 

these prosecutions were successful, and by the 1860s there had 

developed a well established practice of prosecuting people for 

distributing works perceived as immoral. 

The 18.00s also saw the development of more effective ways of 



printing d:rawings in one form or another for mass circulation, 

and ■aw •• well the development of photography. Not 

surprisingly, printed materials with• s■¼ual orientation came to 

include increasingly large amounts of pictorial material. Thie 

development not only increased,the impact of th• materials, and 

therefore the offensiveness of ntany of the materials, but also 

incr••••d tb■ lr accaselbillty. Nith lit■racy no longer a 

requirement for appreciation, th• market demand lncraaaedf and 

ao, con■aquantly, dld the supply. Legal reaction■ to the 

proliferation of pictorial l'!!atariala, again largely in•plred by 

the Society for th• Suppression of Vice and similar 

organizations, included the Vagrancy Act of Ul24, which provided 

criminal penalties for the publication of an indecent picture, as 

well aa legislation enacted in li53 directed primarily at the 

increasing importation into England of ■ o-c■lled "Franch 

postcards." 

Alnerican developments wt>re similar. Although prior to 1800 

there existed colonial statutes and some common law cases 

seemingly incl1.uiive of profanity or sexual imnu::,rality, again the 

plain intent of these laws, as well as their universal 

application, was only to that which was blasphemous or in some 

other way threatening to religion~ Pure sexual explicitness, 

while often condemned, was not until after 1800 taken to be a 

matter of govermnental concern. After 1800, however, trends with 

respect to the type of material available and the audience to 

whom it was directed were quite similar to the trends in EnQl~nd. 
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The reaction was also similar, and in Pennsylvania in 1815 the 

case of Conunonwealth v. Shar~less11 represented the first 

reported conviction in the United States for the common law crime 

of obscenl:1! libel. Massach1.u;;etts followed six years later, in the 

case of Commonwealth v. Fiolmes,12 and at about the same time -------------
Vermont passed the country's first statute prohibiting the 

publication or distribution of obscene materials, Other states 

followed, and by the middle of the nineteenth century the 

production and distribution of obscene materials was a crime 

throughout most of the United States. 

As in England, however, most of the enforcement iapetus in 

the United States came from private organizations. Most 

prominent among these were the Watch and Ward society in Boston 

and the New York Society for the Suppression of Vice. The New 

York Society for the Suppression of Vicer officially created in 

1873, was largely the product of the efforts of Anthony Comstock, 

who crusaded actively from about that time until his death in 

1915 for greater restrictions on indecent materials, ano for more 

vigorous prosecution of the laws against them. Al though he was 

also actively opposed to light literature, pool halls, lotteries, 

gambling dens, popular magazines, weekly newspapers, 

contraception, and abortion, most of his energies were directed 

at sexually explicit magazines, books, and pictures. In large 

part his most vigorous efforts were directed at ma9a~ines like 

11 

12 

2 Berg. & Rawle 91 {1815}. 

17 Mass. 336 (1821). 



The National Police Gazette, and other generally tM:>n-artistic 

works. Although Corns tock admitted that artistic or H terary 

merit did not concern him if the lllaterial dealt with "lust," most 

prosecutions of the time were for comparatively ,mimportant 

works, a phenomenon that was to change in the een:ly part of the 

twent: ieth century. Comstock was largely responsible for the 

enactment of the federal laws that still, with only comparatJ.vely 

minor modHicaU.ons through the years, constitute the bulk of the 

t,,M'llltral laws dealing with obscene materials. And he him!!!elf, as 

a specially appointed agent of the Post Office Department, 

enthusiastically and vi9orou•ly enforced the law. Shortly before 

his death, he armounced with pride that he had "convicted pa:r:som; 

enough to fill a passenger train of sixty-one co,H::hes, slxty 

coaches containing sixty passengers each and the sixty-first 

almost full. I have destroyed HiO tons of obscene literature." 

Although Co!'llStock's efforts were the most vigorous, the most 

extensive, and the most effective, similar initiatives took place 

tJ1roughout the United States during the latter part of the 

nineteenth century and the early part of the twentieth,. The 

result of this had a profound affect on the nature of the 

industry, for throughout the first half of the twentieth century 

in the United States the market for sexually explicit mateirials 

was almost exclusively clandestine. During this period 

prosecutions and le9al develolffl!ents sur:T01mded the a.tteiapted and 

often successful actions against works now (and even then} 

commonly taken to be of plain literary or artistic merit. The 
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law concenwJ iti,elf not only wi.th co111paratively explicit ,.,,orks 

such as D. iL Lawrence's Lady Chatterley's Lo1tt·n:· and .James ,Joyce' a 

Ulysses, but works containing su9gest tons of s,'¼xual immoral. ty no 

more explicit than thst in, for exalllple, Theodore Dreiser's An 

Araerican Tragedy, The supreme Judicial Court of Massachusetts 

found this book to be obscene because "the seller of a book which 

cont,i.ins passages offensiv,J to the st,,tute has no ri.9ht tc assume 

that children to whom the book might come would not read the 

obscene passages, or having read them, would continue to read on 

until the evil effects of the obscene passages were weakened or 

dissipated with the tragic denouement of the tale,• 13 

With publications such as An American Tragedy and Esquire 

magazine14 c,:instituting the legal skirmishes, it \ol,a!\S pl,nn that 

truly sexually explicit material could not circulate openly, and 

in fact it did not for much of this century. It still existed, 

however, despite having been driven rather deeply underground. 

We discuss the more recent history of the production, 

distribution, and sale of truly explicit material at greater 

length in later in this Report <lealinQ with the nature of the 

industry in general, but it is important to note lv;:,re that the 

existenc0 of legal disputes ?,bout mainstr,:;iam literary works did 

not mean that these works constituted the extent of what was 

available, So-called "'stag films~ were produced and distributed 

13 
(1930). 

14 

Commonwealth v. Friede, 271 Mass. 3Hl, 171 ~.E. 472 

Hannegan v. Esquire, 327 U.S. 146 11946) 
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in a highly surreptitious fashion. Sales of pornographic 

pictures, ma9azines, and eight millimeter films took place 

through the mails as a result of advertisements in heavily 

guarded language, or: thn,ugh sales by s,:,meone liho knt~w soroeone 

who knew someone else, or in sol!'le form or another "under the 

,:;oul)ter" in establishments pri111arily devoted to mDre accepted 

m,:lterial. Ont il the 1960g, 

in tlolO quite different role::1. 

therefore, the law operated largely 

On the one hand, and more visible, 

were the prosecutions of books and films that contained 

st1bstantial merit and were directed to and avai.lable to •• general 

audienc:e, But on the other han,:i were enforcement effcrts against 

much more eAplicit material, distributed in ,,uch mure 

surreptitious fashion, as to which serious constitutional or 

definitional issues never arose. It was not until the early 

l'l60l'!., when th,a Supreme Court began actively to scr,,tiniz,J the 

contents of l'lt"terial found to be obscene, that at.tempted 

prosecutions of unquestionably serious works largely ~ithered, 

and that most of the legal battles concerned the ki~ds of 

material more co1s:monl\' taken to be pot:n,:,graphic, 

This active supreia() Court scrutiny had its roots in the 1957 

case of Roth v. United States,15 discussed at length in Chapter 3 

of thie Part, in which the first Amendment was first taken to 

limit the particular wC>rks tl't<it could be found obsCtH'!e. By the 

1960s, cbssea such as Jacobelli.s v. Ohiol6 had r-.1ade this close 

15 

16 

354 u.s. 416 1!957) 

378 u,s. 184 (1964). 

146 



scrutiny a reality, and by 1966 the ra,1ge of permissibls¼ 

regulation could properly be described as •Minimal.• In that ye~r 

the Supreme Court decided tne ,~ase of Nemoi rs v, Massachuset t.s, l 7 

which held th<1t matedal could be restricted only if, among other 

factors, it was "utterly without redBeming social value." The 

stringency of this standard made legal restriction 

extraordinarily difficult, and shortly thereafter the Supreme 

Court made it even rnore difficult by embarking on a practice of 

reversing obscenity convictions with respect to a wide range of 

materials, many of which were quite expliciL. 18 The result, 

therefore, was that by the late 1960s obscenity regulation became 

essentially dt)rmant, with a consequent proliferation of the open 

availability of quite explicit materials, This trend was 

reinforced by the issuance in 1970 of the Report of the 

President's Commission on Obscenity and Pornography, which 

recomroend-e::1 2HJ,d.nst 11ny state or federal restrictions on the 

matedal available to consenting adults. Although the Report was 

resoundingly rejecteid by President Nixon and by Congress, it 

nevertheleaa reinforced the tendency to withdraw legal 

restrictions in practice, which in turn was ona of the factors 

contriDuting to a significant growth tr-:>m the late 1960s onward 

of the volume and explicitness of ~aterials that were widely 

available. 

T~e Supreme Court decisions of 1973, most notably Paris 

17 383 U.S. 413 {1966). 

rn ~•• Redrup v. New York, 386 !J,S, 767 (1967). 
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Adult Theatres Iv. Slaton1g and Millar v. California, 20 by 

reversing the •utterly without redeeming social value• standard 

and by maldng clear once again that the First Amend!l'lirnt did not 

protect anything and averything that !!light be sold to or: viewed 

by a consenting adult, tended to n,creatf; the environment in 

which obscenity regulation was a practical possibility. Since 

1973, however, the extent of obscenity regulation has varied 

widely throughout the country. In some geographic areas 

aggn,ssive prosecution has ~nded the open avaUabili.ty of most 

extremel1• explicit materials, but more co111monly prosecution 

r:emaini.~ 11tini11h1l, and highly explicit 111aterials are widely 

available. Because the current situation is eiq;,lored throughout 

this Report, and because it i~ described in detail in a later 

part. we will go no further in this Chapter, whose primary 

purpose has been to put tho present into historical perspectill'e. 

19 413 a.s. 49 tl973). 

20 413 u.s. 15 (1973). 



Chapter 3 

The Constraints Of The First Amendment 

3.1 The Presumptive Relevance of the First Amendment The 

subject of pornography is not coextensive with the subject of 

sex. Defh:itionally, pornography requires a portrayal, whether 

spoken, written, printed, photographed, sculpted, or drawn, and 

this essential feature of pornography necessiu::U.y implioatea 

constitutional concerns that would not otherwise exist. The 

First Amendment to the Constitution of the United States provides 

quite simply that "Congress shall make no law. abridging 

the freedom of speech, or of the press." Longstanding judicial 

interpretations make it now clear that this mandate is, because 

of the Fourteenth Amendment, applicable to the states as weli, 21 

and make it equally clear that the restrictions of the First 

Amendment are applicable to any form of governmental action, and 

not merely to statutes enacted by a legislative oody.22 

To the extent, therefore, that regulation of pornography 

constitutes an abridgment of the freedom of speech, or an 

abridgment of the freedom of the press, it is at least 

presumptively unconstitutional. And even if some or all forms of 

regulation of pornography are seen ultimately not to constitute 

abridgments of the freedom of speech or the freedom of the press, 

21 

22 
{196J} J 
402 U.S. 

Gitlow v. New York, 268 u.s. 652 (1925). 

Inc. v. Sullivan, 372 u.s. 58 
n v. fe, 
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the fact remains that the Constitution treats speaking and 

printing a■ special, and thus the regulation of anything spoken 

or printed must be examined with extraordinary care. 

when some forms of regulation of what is spoken or printed are 

not abridgments of the freedom of speech, or abridgments of the 

freedom of the press, such regulations are closer to constitutino 

abridgments than other fot7nS of governmental action. If nothing 

else, the barriers between peraisaible restrictions on what is 

■ aid or printed and unconstitutional abridgments must be 

scrupulously guarded. 

Thus, we start with the preaumption that the First Amenwnent 

is germane to our inquiry, and we start as well with the 

preaW!tption that, both as citizens and as governMental officials 

who have sworn an oath to uphold and defend the Constitution, we 

have independent reaponaibilitiea to consider constitution,;1 

issues in our deliberations and in our conclusions. AlthouQh we 

are not free to take actions that relevant Supreme Court 

interpretations of the Constitution tell us we cannot take, we do 

not consider Supreme Court opinions as relievinQ 1.11:> of our own 

con■titutional re■pon■ibiliti••• The view that con■titutional 

concerns are only for the Supreme Court, or only f<:ir court■ in 

general. i ■ eiaply fallaciou■, and we do no ■ervice to the 

Con■titution by adopting the view that the Constitution i• 

SOllleone el•••• re■ponsibility. It is our resporu,;ibility, and we 

have treated it a■ such both in this Report and throughout our 

deliberations. 
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J.l The First Amendment, The supreme Court, and the 

Regulation of Obscenity 

Although both speaking and printing are what the First 

Amendment is all about, closer examination reveals that the First 

Anu,ndment cannot plau&ibly be taken to protect, or even to be 

relevant to, every act of speaking or writing. Govern:ment xuty 

plainly sanction the written acts of writing checks backed by 

insu.fficient funds, filino income tax returns that understate 

income or overstate deductions, and describino securities or 

coru;;wner products in false or misleading ter!T!S. In none of these 

cases would First Amendment defenses even be taken seriously. 

The same can be said about sanctions against spoken acts such as 

lying while under oath, or committing most acts of criminal 

conspiracy. Although urging the public to rise up and overthrow 

the government is protected by the First Amendment, urging your 

brother to kill your father so that you can split the insurance 

:money has never been considered the kind of spoken activity with 

which the First Amendment is concerned. Providing infcu:mation to 

the public about the misdeeds of their political leaders is 

central to the First Amendment~ but providing information to 

one's friends about the combination to the vault at the local 

bank h; not a First Amendment matter at all. 

The reoulation cf pornography in light of the constraints of 

the First Amendment must thus be considered •g•!n•t this 

background - that not every use of words, pictures, or a printing 

press automatically triggers protection by the First runem:lment. 
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Indeed, as the examples above demonstrate, many uses of wordst 

pictures, or a printing press do not even raise First Amendment 

concerns. As Justice !Jolmes stated the matter in 1919, "the 

First Amendment. cannot have been, and obviously was not, 

intended to give ieaunity for every poeaible use of l~nguao•.n23 

As described in Chapter 2 of this partr both the states and the 

federal government have long regulated the trade in 1H,rxually 

explicit materials under the label of ~obscenity~ regulation. 

And until 1957, obscenity regulation was treated as cme of those 

forms of regulation that was totally unrelated to the concerns or 

the constraints of the First Amendment. If the aim of the state 

or federal regulation was the control of obscerii ty, then the 

First Amendment did not restrict government action, without 

regard to what particular materials might be deemed obscene and 

When, throughout the first half of thia 

century, states would determine to be obacena such works•• 

ThEHHiore Dreiser's An American Tragedy:,25 or o.e. Lawrence's 

Lady Chatterley's Lover,26 or l::rskina Caldwell's God's Little 

~ 1 27 or Radclyffe Hall's Th• Well of Lonelineaa,28 the First 

23 

:u 
P'rohwerk v. United States, :us u.s. 204 { 191~}. 

Dunlae v. United State•, 165 U.S. 486 (1897}. 

25 Commomtealth v. T!'deda, 271 Mass. 
412 {1930}. 

Ct. 
26 Peo2la v. Dial Press, 182 Misc. 

1929}. 

21 
326 Mass. 
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such actions. 

Court confronted squarely the tension between the regulation of 

what was alle9ed to be obscene and the constraints of the First 

Amendment. After Roth, it is not simply the form of regulation 

that immunizes a proeecution frOlt\ the First Amendment. The Court 

made clear in~• and even clearer in subsequent cases, 30 that 

the •i.-pl• desi9nation of a pro•eoution as one for obscenity does 

not cause the First Amendment considerations to drop out. If the 

particular materials prosecuted are themselves protected by the 

First Amendment, the prosecution is impermissible. After Roth 

mere labels could not be used to justify restricting the 

protected, and mere labels could not justify circumventing the 

prot•ctiona of the First Amendment. 

But the Supreme Court also made clear in Roth that some 

materials were themselves outside of the coverage of the First 

Amendment, ,rnd that obscenity, carefully deli.neated, could be 

ccmsidered as •utterly without redeeming social importance."' As a 

result, the Court concluded, obscene materials were not the kind 

of •peech or prees included within the First Amendment, and could 

thus be regulated without the kind of overwhelming evidence of 

28 le v. Seltzer, 122 Misc. 329, 203 N.Y.s. 809 
{~.t. Sup. 

29 354 o.s. 476 {1951}. 
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included within the scope of the Fi rat Amen<ln1ent. 

Court in Roth, that scope was lindted to material containing 

ideas. All ideas, even the unortho<iox, even the controversial, 

and even the hateful, were within the scope cf the First 

Amtmdment, Sut if there were no ideas with "even H,e sliQhtest 

redeeming social importance,~ then such material could be taken 

to be not speech in tbe relevant sense at all, and therefore 

outside of the realm of the First Amendment. 

The general ~ approach to obscenity regulation has been 

adhered to ever since 1957, and remains still today the 

foundation of the somewhat more complex but nevertheless 

fundamentally similar treatment of obscenity by the Supreme 

Court. This treatment involves two major pcrinciples. The first, 

reiterated repeatedly and explained Nost thorouqhly in ~ 

Adult Theatre I v. Slaton, 31 is the principle that legal 

obscenity is treated as being either not apeech at all, or at 

least not the kind of speech that is within the pi:rYiew ot any of 

the diverse ainLs and principles of the First Aff!end111enL 

result, legal obscenity may be regulated by the states and by the 

federal govern$ent without having to meet the especially 

stringent standards of justification, often generalized as• 

"cleax and present danger," and occasionally as a "compelling 

interest,~ that would be applicable to speech, including a qreat 

deal of sexually odented or sexually explicit speech, that is 

31 413 u.s. 49 (1973). 
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within the aims and principles of the First Amendment, Instead, 

legal obscenity may constitutionally be regulated as long as 

there exists merely a •rational basis* for the regulation, a 

standard undoubtedly drastically less stringent than the standard 

of •clear and present danger« or •compelling interest." 

That legal obscenity may be regulated by the states and the 

federal government pursuant to ~ and Paris does not, of 

course, mean that the states must regulate it, or even that they 

necessarily should regulate it. rt is in the nature of our 

constitutional system that most of what the Constitution does is 

to establish structures and to set up outer boundaries of 

permissible regulation, without in any way addressing what ought 

to be done within those outer boundaries. There is no doubt; for 

example, that the speed limits on the highways could be 

significantly reduced without offendin9 the Constitution, that 

states could eliminate all penalties for burglary without 

violating the ci:mstitution, and that the highest marginal income 

tax rate could be increased from fifty percent to ninety p-0rcent 

without creating a valid constitutional challenge. None of these 

proposals seems a particularly good idea, and that is precisely 

the point - that the fact that an action is constitutional does 

not mean that it is wise. Thus, although the regulation of 

obscenity ia, aa a result of Roth,!!!.!!, and many other cases, 

constitutionally permissible, this does not answer the question 

regulation is desireable. ~isdom or desirability 

are not primarily constitutional questions. 



Thus the first major principle is the constitutional 

peraisaibility of the regulation of obscenity. The second major 

principle ls that the definition of what ls obscene, as well as 

the determination of 111hat in particular cases is obscene, is 

itself a matter of constitutional law. If the underpinnings of 

the exclusion of obscenity from the scope of the First Amem:iment 

zu::e that otn;;cenity is not ltlhat the First Amendment is all about, 

then special care must be taken to ensure that materials, 

including materials dealing with sex, that are within what the 

First Amendment is all about are not subject to restriction. 

Although what is on the unp.rotected side of the line between the 

legally obscene and constitutionally protected speech is not 

protected by the First Amendment, the location of the line itself 

is a constitutional matter. That obscenity may be regulated 

consistent with the First Amendment does not mean that anything 

that is perceived by people or by legiAlatures as obscene may be 

so regulated. 

As a result, the definition of obscenity is largely a 

question of constitutional law, and the c1.n:rent constitutionally 

permissible definition is found in another 1973 case, Nill•r v. 

California. 32 According to Miller, material is obscene if !!!. 
three of the following conditions are met: 

32 413 u.s. 15 { 1973}. bong the most significant 
aspects of Miller was the fact that it rejected as part of 
the definition of obscenity th• requirement tbat before 
material could be deemed obscene it had to be shown to be 
"utterly without redeeming socd.al value." This standard, 
which had its roots as part of the test for obac•nity in 
Memoirs v. Massachusetts, 383 u.s. 413. 



1. The average person, applying contemporary 
community standards, would find that the work, 
taken as a whole, appeals to the prurient interest 
Un 11,exl t and 

2. the work depicts or describes, in a patently offensive way, 
sexual conduct specifically defined by the applicable state [or 
federal} law: and 
3. the work, taken as a whole, lacks serious 1 iterary, 

artistic, political, or scientific value. 

It is not our function in this Report to provide an 

eKposition of the law of obscenity. In a later part of this 

Report we do provide a much more detailed treatment of the 

current state of the law that we hope will be useful to those 

with a need to consider some of the details of obscenity law. 

But we do not wish our avoidance of extensive description of the 

law here to imply that the law is simple. Virtually every word 

and phrase in the Miller test has been the subject of extensive 

litigation and substantial commentary in the legal literature. 

The result of this is that there is now a large body of 

explanation and clarification of concepts such as •taken as a 

"serious 

and •contemporary community standards.• Moreover, 

there are many constitutionally mandated aspects of obscenity law 

that are not derived directly from the definition of obscenity. 

For example, no person may be prosecuted for an obscenity offense 

unless it can be shown that the person had knowledge of the 

general contents, character, and nature of tba materials 

involved, for if the law were otherwise booksellers and others 

would avoid stocking anything even slightly sexually oriented for 

fear of being prosecuted on account of materials the content of 
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initiation of a pro■ecution1 including search and sei~ure, are 

also limited by constitutional considerations designed to prevent 

what would in effect be total suppression prior to a judicial 

determination of obscenity.l4 And the entire subject of child 

pornography, which we discuss in Chapter 7 of this Part, is 

governed by different principles and substantially different 

ltwJ•l standards. 

The constitutionally-based definition of obscenity is 

enforced not only by requiring that that definition be used in 

obscenity trials, but also, and more importantly, by close 

judicial scrutiny of materials determined to be obsce1H,1. This 

scrutiny, at bath trial and appellate levels, is designed ta 

ensure that non-obscene material is not erroneously determined to 

be obscene. The l•ading case here is the 1974 unanimous Supreme 

Court deal■ ion in J•nkina v. GeorQia, 35 which lnvalvad a 

conviction in Georgia of the nollywood motion picture Carn.al 

Knowledge. In rev•raing the conviction, the Supreme Court made 

clear that regardless of what the local connnunity standards of 

that ccaaunity may have bean, the First J.mendment prohibited~ 

:n Smith v. CalHornia, JU u.s. 147 0959}. The 
principle was reaffirmed 1n Hamling v. united Stat~s, US 
u.s. 87 {1974}, which also made c1ear that the defendant need 
not be shown to have known that the materials were legally 
obscene. 

l4 See, Heller v. New York, U 3 u.s. 483 { 1913} 1 
Roaden v. iin'tucky, 41.3 u.s. 496 0973). 
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community, regardless of its standa1·ds, ft·orn findinq that a 

motiot, picture such as this appealed to the prurient ir,terest or 

was patently offenslve.36 Thu~, although appeal t~ the pru~iant 

interest and patent offensiveness are to be determined in the 

first instance by reference to local standards, it is clear after 

Jenkins that thti range of local variation that the supreme Court 

will permit consistent with tr:e First hme:,dme,;t i~ in fact quite 

limited. 

In the fiPal analysis, the effect of Miller, Jenkins, and a 

large numb,:,r of oth.,r Supreme Court and lower court cases is to 

limit obscenity prose~utions to •hard core 0 37 material devoid of 

anythin;; except the most ,ixplicit and offensive represi.:-ntations 

of sex. As we expl,lina,j ii) our Intro<iuct ior, to this part, we 

believe that the late Justice Stewart was more perceptiv~ than he 

has been given credit f0r having been in saying of hard-core 

porn,;graphy that he knew it when he saw it. 38 Now th&t we have 

36 The third facet of the Miller test, that the work 
lack "serious literary, artistic, political, or scientific 
value," is never in an}' event to be determined by reference 
to local standards. Here the frame of reference must in all 
cases be national. Smith v, Unit.en States, 431 u,s. 291 
(1977). 

37 ThB Supreme Court in fact uses the term in Miller. 

38 ~1 have reached the conclusion . that under 
the First and Fourteenth Amendments criminal laws in this 
area are constitutionally limited to hard-core pornography. 
I shall not Loday attempt further to define the kinds of 
material I understand to be embraced within that shorthand 
description; and perhaps I could never auccei:H::i in 
intelligently d,:>ing so. But I know it when r, see it, and the 
motion picture involved in this cas• i ■ not that.• 
Jacoballi ■ v. Ohio, HS U.S. l!H, 197 (1964) (Stewart, J., 
concurdng}. 
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seen rnuch of it, we are all confid,;int that we too know it when we 

see it, but we also know that others have used this and other 

t0rms to "11\comp./lss ,:t range ot materials wider than that which the 

Supreme Court permits to be restricted, and wider thC:'m that which 

most of us think ought to be restricted. But it should be plain 

both from the la\11, and from inspection of the kinds of material 

that the law has allo~ed to be prosecuted, that only the most 

thoroughly explicit materials, overwhelmingly devoted to patently 

offensive 21nd ex()licit representations, and unmitigated by any 

significant amount of anything else, can be and are in fact 

determined to be legally obscene. 

Right? 

We cannot ignore our own ohl i.qat ions not to recommend what 

we believe to be unconstitutional. Numerous people, in both oral 

and written evidenco, have urged upon us the view that the 

Supreme Court's approach is a mistaken interpretation of the 

First Amendment. They have argued that we should conclude that 

any criminal prosecution based on the distribution 39 to 

consenting a1ults of sexually explicit material, no matter how 

offensive to sotle, and no matter how hard-z-:ore, and no matter how 

devoid of literary, artistic, political, or scientU:ic value, is 

impermissible under. the First Amendment, 

39 We do not in this Repr>rt disc•.1ss Stanle1 v. 
9e<>rgia, 394 U,S. 557 { 19691, in wl1ich the Supreme tour el 1 

die mere e_oasesiion of even legally obsc~ne materi;,l to be 
constitutional y protected. We do not discuss Stanley 
baca)J&e nothing wa recommend is inconsistent with it, and no 
one ha~ suggested to us that w~ should urge that Stanley be 
overr,ned. 
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~ have taken these u:gwnentll! seriously. In light of the 

facts ~hat the Supreme court did not in Roth or since unanimously 
! -

conclude that obscenity is outside of the coverage of the First 

Amendm,ent, and that its 1973 rulings were all decided by a scant 

5-4 aajority on this issue, there is no doubt that the issue was 

debatable within the Supreme Court, and thus could hardly be 

without difficulty. Moreover, we recognize that the bulk of 
i 

scholarly commentary is of the opinion that the Supreme Court's 

resolution of and basic approach to the First Amendment issues is 

incoriect.40 With dissent existing even within the Supreme 

Court, and with disagreement with the Supreme Court majority's 

approach predominant among legal scholars, we could hardly ignore 

the poaaibility that the supreme court might be wrong on this 
I 

issue, and that we would wish to find protected that which the 

supreme Court found unprotected. 

Tbere are both less and more plausible challenges to the 

Among the least 
i 

plaus~ble, and usually more rhetorical device than serious 

arguml.}rtt, is the view that the First Amendment is in some way an 

"absolute," protecting, quite simply, all speech. Even Justices 

Black and Douglas, com;nonly taken to be "abii.t:>lutist/S," would 

hardly have protected all spoken or written acts under the First 



Amendment, and on closer inspection all thoae accused of or 

confessing to ttabaolutismn would at the very least apply their 

absolutism to a range of spoken or written acts smaller than the 

universe of all spoken, written, or pictorial acts. Thia is not 

to deny that under the viewa of ■any, including Black and 

Douglas, what is now considered obscene should be within the 

universe of what la absolutely protected. But nabsolutia■* in 

unadulterated form seems laroely a atrawman, and we aee no need 

to use it as• way of avoiding difficult' questions. 

~uch more plausible is the view not that the First M.1enmnent 

protect& all spoken, written; or pictorial ■eta, but that all 

spoken, written, or pictorial acts are at least in aome way 

covered, even if not ultimately protected, by the First 

MliHtdment. That la, even if the government may regulate solQe 

such acts, it may never do so unleaa it bas a reason 

substantially better than the reasons tbat no.null.lly are 

1:n1fficient to justify governmental action. \ibather this 

heightened standard of justification is described as a "clear and 

present danger,a or "compelling interest,- or some standard leas 

stringent than those, the view is still that regulating any 

spoken, written, or pictorial acts requires a particularly good 

reason. And when applied to tbe regulation of obscenity, so th• 

argument goes, the reasons supplied and tbe empirical evidence 

offered remain too speculative to meet this 1:uitpecially high 

burden of justification. 

Other views :u::cept the fact that not all spoken, written, or 



pictorial acts need meet this especially hiQb burden of 

justification. Only those acts that in some way relate to the 

purposes or principles of the First Amendment are covered, but, 

it is argued, even the hardest-core pornographic item is within 

the First Amendment's coverage. To some this is beczrnse both the 

distribution and use of such items are significant aspects of 

self-expression. And while not all acts of self-expression are 

covered by the First Amendment, acts of self-expression that take 

the form of books, magazines, and films are, according to the 

argument, so covered. These, it is argued, are the traditional 

media of cot1Dunication, and when those media are used to express 

a different world view, or even merely to achieve sexual 

satisfaction~ they remain the kinda of things towards which the 

First Amendment is directed. As a result, regulation of the 

process by which an alternative sexual vision is communicated, or 

regulation of the process by which people use the traditional 

media of commtrnicat ion to experience and to um::hu:atand a 

different sexual vision, is as much a part of the First Amendment 

as communicating and experiencing different visions aooutt for 

example, politics or morals. A variant on this last 

argument, which takes obscenity to be within a range of First 

Amendment coverage admittedly smaller than the universe of 

communicative acts, looks not so much to the act or to the 

communication but instead to the government•a reasons for 

regulating. If? so the argument goes, government's action in 

restricting is based on its reaction to a particular point of 



view, then th1:1 action is impermissible, Because it is the 

puq1ose of the First Amendment to all::;w all points of view to be 

expressed, an attempt by q,,varnment to treat one point of view 

lass favorably than another is unconstitutional for that reason 

alonB, no matter how danqerous, offensive, ot: Qtherwise 

reprehensible the <liafavored point of view may be. 

We have heard witnesses articulate these vari~us views 

intelligently and forcefully, and we have read more ext9nsi ve 

versi.:>1\s of tt,ese arguments, 'fhey are not i:nplausible tly any 

means, but in the f:inal analysis we r~main unpersuaded that the 

fundarnent.al directir:m ,::,f Roth and Paris is mi~guide,j. Indeed, we 

are confidant that it is correct. Although we do not subscribe 

to the view that only political speech is covered by the first 

Amendment, "'e do not believe that a totally expansive approach is 

reasonable for society or conducive tz:> preserving the particular 

values embodied i.n the First Amendment, The special power of the 

Fi.rst Amendment ought, in our opinion, to be reser.,ed for the 

conveying of arguments and information in a way that surpasses 

some admittedly low threshold of cognitive appeal, whether that 

appeal be emotive, intellectual, aesthetic, or informational. We 

have no doubt that this low threshold will be surpassad by a wide 

range of sexually explicit material conveying unpopular ideas 

about s~x in a ~anner tbat is offensive to most people, and we 

accept that this ls properly part of a vision of the First 

Amendment that is designed substantially to pcote,ct unpopular 

ways t,f saying unpopular things, But we also have little doubt 



that most of what we nave seen that to us qualifies as hard-core 

material falls below this minimal threshold of cognitive or 

similar appeal. Lines are of course not always easy to draw, but 

we find it difficult to um'lerstand how much of the material we 

nave seen can be considered to be even remotely related to an 

exchange of views in the marketplace of ideas, to an attempt to 

articulate a point of view, to an attempt to persuade, or to an 

attempt seriously to con:vey through literary or artistic means a 

different vision of humanity or of the world* We do not deny 

that in a different context and presented in a different way, 

material as explicit as that which we have seen £2!!!& be said to 

contain at least some of all of these characteristics. But we 

also have no doubt that these goals are remote from the goals of 

virtually all distributors or users of this material, and we also 

have no doubt that these values are present in most standard 

porno9raphic items to an extraordinarily limited degree. 

In light of this, we are of the opinion that not only 

society at large but the First Amendment itself suffers if the 

essential appeal of the First Amendment is dissipated on 

argwnents related to material so tenuously associated with any of 

the purposes or principles of the First Amendment. We believe 

it necessary that the plausibility of the First Amendment be 

protected, and we believe it equally necessary for this society 

to ensure that the First Amendment retains the strength it must 

This strength cannot reside 

exclusively in the courts, but must reside as well in widespread 



acceptance of the importance of the First Alnenruaent. We fear 

that this acceptance is jeopardized when the First Amenruaent too 

often becomes the rhetorical device by which the cot!l11\e.rcial trade 

in materials directed virtually exclusively at sexual arousal is 

defended. There is a risk that in that process public 

willingness to defend and to accept the Firat Amenruaent will be 

lost1 and the likely losers will be those who would speak out 

harshly, provocatively, and often offensively against the 

prevailing order, includino the prevailing order with respect to 

sex. The marmer of presentaticm and distribution of most 

standard pornography confirms the view that at bottom the 

predominant use of such material is as a masturbatory aid. We do 

not say that there is anything necessarily wrong with that for 

that reason. But once the predominant use, and the appeal to 

that prEh'.iO!!linant use, becomes apparent; what emerges is that much 

of what this material involves is not so much portrayal of sex; 

or discussion of sex, but simply sex itself. As sex itself, the 

arguments for or against restriction are serious, but they are 

arguments properly removed from the First Amendment questions 

that stn::round primarily materials whose overwhelming use is not 

as a short-term masturbatory aid. ffl'lether the state should, for 

examplet prohibit masturbation in certain establishments that are 

open to the public is a question that some would wish to debate, 

but it is certainly not a Fh:st Amendment question. Similarly, 

the extent to which sex itself is and under what circuJUtances 

constitutionally protected is again an lntereatin9 and iaportant 



constitutional question, but it is not usefully seen as a First 

Amendment queation. 41 

We recognize, of course, that using a picture of sex as a 

masturbatory aid is different from the s le act of 

masturbation, or any other form of sex. The very fact that 

pictures and words are used compels us to take First Amendment 

arguments more seriously than would be the case if the debate 

were about prostitution. Still, when we look at the standard 

pornographic item in its standard context of dhtribution and 

use, we find it difficult to avoid the conclusion that this 

material is so far removed from any of the central purposes of 

the First Amendment, and so close to so much of the rest of the 

sex industry, that including such material within the coverage of 

the First Amendment seems highly attenuated. 

Like any other act, the act of making, distributing# and 

1.uiing pornographic items contains and sends messages. For 

government to act against some of these ite111H on account of the 

41 As this report is being written, the Supreme Court 
has under advisement after oral argument the case of ~owers 
v. Hardwi 760 F.2d 1202 (11th Cir. 1985), Sup. Ct. l:iocxeE 
No ~ challenging the constitutionality of the Georgia 

statute as applied to the private and consensual acts 
of two male homotuLxuals. Th& arguments rely primarily on 
constitutional claims of liberty, privacy, and freedom of 
association. If the Supreme Court strikes down the statute 
as unconstitutional, arguments other than the First Amendment 
might be available to challenge certain laws ag&inst certain 
uses of even legally obscene materials. Without such an 
action, however, such privacy or liberty arguments, which the 

Court rejected with respect to exhibition of obscene 
to consenting adults in a theater in Paris, would be 

unlikely to succeed. Doe Commonwealth' - , 403 P. 
supp. 1199 o:.n. va. fi'7"$r,"!J~~~~~~2 425 u.s. 
901 {1976}. 
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maaaagas involved may appear as problematic under tha First 

A.'tlendment, but to hold that such goveinJQental action violates the 

First Amendment is to preclude 9ove.rnment froR! taking action in 

!iifVery case in which government fears that the restri<.:ted action 

will be copied, or proliferate because of its acceptance. 

Government iuay prosecute scoff laws because it fean;; the message 

that laws ought to be violated, and it may rastdct the use of 

certain product& in part because it does not wish the message 

that the product la desirable to be widely disse~inated in 

perhaps its aost effective form.. So too with reference to the 

kind of material with which we deal here, If wa are correct in 

our conclusion that chis material is far removed from the 

cogniti,;ie, emotive, aesth0tic, informational, peri,::uasive, or 

intellactual core of the First Amendment, we ure satisfied that a 

governrnental desir:e to r-0strict the material for the i•1essages its 

use sends out does not bring the material any closer to the 

center. 

We thus conclude not that obscenity regulation creates no 

First Amendment concerns, nor ev$n that the Supreme Court's 

approach is necessarily corcecL B•Jt we d<> believe the Supreme 

Court's approach is most likely correct, and we beli~ve as .,.ell 

!:.hl!lt arguments against thil Supreme Court's approach are becoming 

increasingly attenuated as wa focus on the kind of material 

commonly sold i.n "adults only" establishments in th~a country. 

ive may be vrr:ong, but 1nost of us ca:1 see no good reason at the 

moment for subati tut ing a less persuasive approach for the 
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Supreme Court's more persuasive one. 

3.4 The Risks of Abuse 

Although we are satisfied that there is a category of 

material so overwhelmingly preoccupied with sexual explicitness, 

and so overwhelmingly devoid of anything else, that its 

does no violence to the principles under ng the 

First Amendmemt, we r1Acoon that this cannot be the and of the 

First Amendment analysis. We must evaluate the possibility that 

in practice materials other than these will be restricted, and 

that the effect therefore will be the restriction of materials 

that are 

to protect than the items in fact aimed at by the Millar 

definition of obscenity. We must also evaluate what is co0011only 

referred to as the "ch.illing effect," the possibility that, even 

absent actual restriction, creators of material that is not in 

fact legally obscene will refrain from those creative activities, 

or will steer further to the safe side of the line, for fear that 

their protected works will mistakenly be deemed obscene. And 

finally we must evaluate whether the fact of restriction of 

obscene material will act, symbolically, to foster a "censorship 

mentality" that will in less immediate ways encourage or lead to 

various restrictions, in other contexts, of material which ought 

not in a free society be restricted. We have heard in one form 

or another from numerous organizations of publishers, 

bookaellers~ actors, and librarians, as well as from a nwnher of 

individual book and magazine publishers. Although most have 



ur9ed Qeneral anti-censorship sentiments upon us, their oral an,j 

written sub•issions have failed to provide us with evidence to 

support claims ,>f excess suppression in the name of the t?bscenity 

laws, and indeed the evidence is to the contrary. The president 

1)f the Association of Aroerican Publishers te;itified that tc his 

knowledge none of his members had ev;ln been 1:.hreater1ed with 

dnforcement of the criminal law against obscenity, and the 

American Library Aaaociation could find no record of any 

prosecuticm of a l ibrarL,n on obscenity charges. Other groups 

of people invqlved in publishing, bookselling, or theatrical 

or~anizations relied exclusively on examples of excess censorship 

fro• pitriods of tine no rnore recent than the 1940s. And still 

others were e-ven less helpful, tellin9 u,-, for example, that 

censorship was impermissible because •This is the United States, 

not the Soviet Union," We know that, but w~ know !\?. \tell that 

difficult issues do not become easy by the use of inflal'Milatory 

rhe.tork, We ,,..ish that many of these people or groups had been 

able to provide concrete examples to support their fears of 

excess censorship. 

Throughout recent and not so recent history, excess 

censorship, although not necessarily prevalent, can hardly be 

said not. to have occurre<l. As; a result we have not been content 

to rest on the hollowness of the assertions of many of those 1o1ho 

nave reminded us of this theme. If there is a problem, we have 

our own obligations to identify it, even if witnes.ses b~fore us 

l1<1v.;, been unable to do so, Yet when w,:, do our own rel!'earche!5, we 
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discover that, with few exceptions, the period from 1974 42 to 

the present is marked by strikingly few actual or threatened 

prosecutions of material that is plainly not le9ally obscene. We 

do not say that there have been none. Attempted and un!11uccessful 

act ions against the film Caligula by the United States Customs 

Service, against Playboy maga:z.ine in Atlanta and several other 

places, and against some other plainly non-obscene publications 

indicate that mistakes£!!! be made. But since 1974 such mistakes 

have been extremely rare, and the mistakes have all been remedied 

at some point in the process. While we wish there would be no 

mistakes, we are confident that application of Miller hae been 

overwhelmingly limited to materials that would satisfy anyone• s 

definition of bhard core,b 

Even absent successful or seriously threatened prosecutions, 

it still may be the case that the very possibility of such an 

action deters filmmakers, photographers, and writers from 

exercising their creative abilities to the fullest. Once it 

appears that the likelihood of actual or seriously threatened 

prosecutions is almost completely illusory, however, we are in a 

quandary about how to respond to these claims of "chilling." We 

are in no position to deny the reality of someone•a fears, but in 

almost every case those fears are unfounded. Where, as here, the 

fears seem to be fears of phantom dangers, we are hard pressed to 

42 U14 seems the most relevant date because that was 
the year in which the Supreme Court, in Jenkins v.' "Giiiorgfi1., 
418 U.S. 153 ( 1914}, made it clear that determinations of 
obscenity were not primarily a matter of local discretion. 



sa·:t that the law is mistaken. It is those who are afraid who are 

mistaken. At least for the past ten years, no even remotely 

serious author, photographer, or H lmmaker haii had anything real 

to fear from the obscenity laws. The line between what is 

leg,illy onscene and what is not is now so fat' away front their 

work that even substantially mistaken applications of current law 

would leave these individuals untouched. In light of that, we do 

not see their fears, however real to them, as a sufficient reason 

now to reconsider our vie\is about the extent of First Amendment 

protection. 

Much more serious, much more real, and muc~ less in our 

control, is the extent to which non-governmental or 9overnmental 

but non-prohibitory actions may substantially influence what is 

published and what is not. What television scriptwdters write 

is in reality controlled by what television producers will buy, 

which is in turn controlled by what sponsors will sponsor and 

what viewer!!! will view. Screenwriters may be effectively 

censorod b;t the extent to which p.oducers or studios desire to 

gain an "R" ,·at ing rather than an "X," or a "PG" rath•1r t.han an 

•a," or an "R• rather th&n a •pG." Book and magazine writers and 

publishers are r&stdcted by what stores are willing to sell, and 

st.cros are restricte'1 by what people are willin9 to buy, Writers 

of textbooJ.;11. are in a sense censored by what school districts are 

willing to buy, autr,ors are censored by what both bookstores and 

librarians are willing to oHer, and librarians are censored by 

what boards of trustees are wi 11 i ng to tolerate. 

171 



Io ail of these settings there have been excesses. But 

every one of theae settings involves some inevitable chnice based 

on cont-Hn.t. We think it unfortunate .,hen Catcher in the Rye is 

unavailable in a high school library, but none of us would 

~:ritL:ize the •,i,:i,.~i!'lion to keep ~adJ Chatterley's ~, plainly 

protected by the First Al'llendment, out of the junior hi~Jh nchools. 

we regret. that legiti:nate bookstor~s havu been press:_rred to 

remove from their shelves legitimate and serious discussions of 

sexuality, but none of us would presu~e to tell a Catholic 

bookseller that in choosing books he should not discrimioau, 

against books favoring abortion, Motion picture studios .are 

unable to support an infinite number of screenwriters, and 

their choice to support those whq write about families rathe:.: 

than about homosexuality, for example, i ■ not only permissible, 

but is indeed itself. protected by the First Amendment. 

Where there have been excesses, and we do not ignore the 

extent to which the number of those excesses seems to be 

incr&asing, they seem often attributable to the plainly mistaken 

notion that the idea Qf "com111unity standards" is a carte blanche 

to commurd. ties to detei:-ra.ine entii:-ely for themselves what is 

As we have tried ones:: again to make cleac in th ia 

report, nothing could be further from the truth, Apart from 

this, however, the excesses that have been reported to us are 

excesses that can only rewotely be attributed to the obscenity 

laws. In a world of choice and of scarce resources, every one of 

these excesses could tak.e place even were there no obscenity laws 
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at all. In a worl('I without obscenity law, television pt·oducer:s, 

motion picture studios, pc1blic library ~rustees, boards of 

education, convenience stores, and bookstores could still all 

choose to avoid any mention or discussion of sex dntirely, And 

in a world without obscenity law&, all of these instituticns and 

others could and would still make ,:;engor ious choices based on 

their 01o1n views about politics, rnorals, religion, or science. 

Thus, the link bet..,e>?n obscanity law and the excess narrowness, 

at times, ot' the choices made by private industry as well as 

government is far from ,lirect. 

Although the link is not direct, we are in no position to 

deny that there may be some psychological connection between 

obscenity laws and their enforcement and a general perception 

that non··governm~ntal restriction of nnythim;i <:!ealin,:,; with sex is 

justifiable. We find the c~nnection un}~stifiahle, but that is 

not to say that it may not exirrt in the ~orld. But just as 

vi.gorous ~nd vocal enforcement of t'!'.lbbery laws t"aay •-~reate the 

environ~ent in which vigilantes feel justified in punishing 

offenders outside of legal processes, so too may obscenity law 

create an environ~ent in which discussi0ns of sexuality are 

eff~ctively stifled, But we cannot ignore the extent to which 

much of this stifling, to the extant it exists, is no rnore than 

the exercise by citizens of their First Amendment ri.ghts to buy 

what they want to buy, and the exercise by others of first 

Amendment rights to sall or 111ake ~hat they wish. Choices are not 

always exercised wisely, but the leap frmt some urrwise: choices to 
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Chapter 4 

The Market And The Industry 

4.1 The Market for Sexual Ex licitness 

More than in 1957, when the law of ~bscenity became 

inextricably a p=crt of constitution,al law, 111ora than in 1970, 

wh<m the President's Colllmission on Obscenity and Pornography 

issued its report, and indeed ■ore thdn just a year ago in 1985, 

we live in a society ur;questionabl.y pervaded by sexual 

explicitness, In virtually every medium, from books to magazines 

to newspaper:,; to music to radio to network television to Cllble 

television, matters r<!!lating to sax are discussed, described, and 

depicted with a frankness and an explicitness of detail that has 

accelerated dramatically within a comparatively short period of 

time. To attempt to isolo'ite the causes of this pheni::m1enon is 

inevitably to embark on a futile enterprise, for the sexual 

openr,esio of contemporary America is unquestionably a product of 

that immense interplay of factors that makes contemporary America 

what it is in numerous aspects apart from sexual explicitness. 

We have spent much of our time investigating the nature of 

the industry that produces, distributes, and sells sexually 

explicit roatet·ials, for we do not believe we cmild responsibly 

have drawn conclusions relating to that industry unless we became 

familiar with it. The results of this investi~ation are set out 

comprehensively and in detail in ;, later Part of this Report, but 

we feel nevertheless that a general overview of the market and 

the industry is necessary here. 
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Th,;; pervasiveness ot sexual explicitness in the society in 

which we live underscores the importance of distinguishing ,1hat 

might plausibly be characterized as •pornographic• from the 

entire range of descriptions, depletions, and discussions that 

are more sexually explicit than would have been the case in 

earlier ti111es, and that, for that reason, engender some or 

substantial objection from various peopl.e within the society. We 

find it useful ln this Report ~o describe some particularly 

sali~nt aspect ■ of the pornography industry, but any such 

discusaion roust: be precadtid by a brief :;iurvey of some other forms 

of sexually explicit material that are usefully contrasted with 

the 111ore unquestionablj' pornographic. 

4.1.l The Motion Picture Industry 

With felol exceptions, whal: might be called the "mainstream• 

or "legitimate" or "Hollywood" ?M)tion picture industry does nol: 

produce tha kinds of films thal: would <.:orru:aonly be made av,:1ilable 

in "adults only» outlets. The films shown .in such 

establishments, the ones containing little if any plot, :.malloyed 

explicitness, and little other than an intent to arouse, are not 

tne products of the motion picture industry with which most 

p~ople are fa9,iliar, Nevertheless, sexuality, in var;-ing degrees 

of explicitness or, to many, offensiveness, is a aignificant part 

of many mainetream motion pictures. One result of tbls 

phen0111enon has been the rating system of the MPM, Because those 

ratinga are so frequently used as shorthand, and frequently 

erroneoua ahorthand, for certain forms of content, a brief 
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description of the rating system may be in order. 

The rating system, established in 1968, has no legal forces 

but is des ned to provide information for distributors, 

exhibitors, and viewers of motion pictures. At the present time 

there are five different categories within the rating system. 

Motion pictures rated "G• are considered suitable for everyone, 

and people of all ages are admitted when such films are shown. 

The "PG" rat , which stands for •parental guidance suggested," 

still allows all to be admitted, but warns parents that some 

material may not be suitable for children. Films receive a PG 

rating if there is more than minimal violence 1 if there is brief 

nudity, or if there are non-explicit scenes involving sex. A 

"PG-13" rating is u11>ed where more parental caution is suggested, 

especially with respect to children under the age of thirteen. 

Most germane to this Report are the ratings of •R• and •x." 

An "R'" rating indicates a restricted film, and those under the 

age of seventeen are admitted only U: accompanied by a parent or 

guardian. Motion pictures with this rating may be somewhat, 

substantially, or exclusively devoted to themes of sex or 

violence. They may contain harsh language, sexual activity, and 

nudity. Films with this rating, however, do not contain explicit 

sexual activity. If a film contains explicit sexual activity, or 

if, in some cases, it contains particularly extreme quantities 

and varieties of violence, it is rated •x,• and no one under the 

age of seventeen may be admitted. 

Ohly in rare cases will anything resembling standard 
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pornographic fare be submitted to the MPAA for a rating. 

often such material will have a ;;;.,lf-rated "K" de&ign~t ion, or 

will have no rating, or will have some unofficial promotional 

rating such as "XKX." It is important to recognize, howeever, that 

although no motion picture not. submitted to the MPAA can ha,1e a'.11 

rating other than "X, u and that although standard pornographic 

items would unquestionably receive an "X" rating if si;broitted, 

not all, and indeed, not many officially •x• rated motion 

pictures would conuuonly b0 considered to be pornographic. 

Although the nature of what kind of content will get "1hat rating 

will ct:an<;ie ..,ith the times, it remains the case that the "X" 

rating, especially when applied to the sro.all number of mainstream 

films that officially receive that rating after submisshm to the 

MPAA, is not in every C,5:SB synonymous with what most people llfould 

consider pornography. 

4.L2 &exuall~ Explicit !ilaJet:ine.s 

Although the soxual content of large rurmb0rs of 111aga:z:ines 

has increased in recent years, particular attention is otten 

focused on so called "men's" !l'H'lgazines, commonly referred to 

within tne trade as •1t1ale sophisticate• maga1dnes, In rec8nt 

years variation» aimed at a female audience have also appeared, 

but the genre ra111ains largely directed to -men. 

Magazines of this variety tend to be produced and 

1:Hatributed in a manner not dissiJ11i lar to the production and 

distribution A8thods fot: mozt mass-circulation m,:,gazines, lt is 

alrnost misleading to cone ider them as one cate(Jory, howev•r, for 
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such maga;,: ines v.:;iry- enormously in content and explicitness. A 

very few fflagazines of this variety co:nbine theic sexual content 

~ith a substantial amount of non-sexually oriented, and 

frequently quile serious, textual or photographi~ matter. Sone 

magazines h1ve for their ?hotographs little more than suggestive 

nudity, whi. le a number of others feature significant 3''.:lOUnts of: 

aimulated 0r actual sexual activity. ~rom the perspectiv~ we 

adopt and explain in Chapter 5 of this Part, all of the magazines 

in this category contain at least some material that we wculd 

consider •degrading.• some contain a large amount of such 

degrading material, and some also contain &exually violent 

111aterial. 

With respect ta the category of the legally obsce~e, some of 

the msgazines in this category could not plausibly be considered 

legally obscene, while others have occasionally been determined 

t;J be legally obscene by particular .:::ourts. As a purely 

empirical matter, such determinations of obscenity for even the 

most explicit and offensive of these ma9azines seem aberrational, 

and by and large most of these magazines circulate widely 

throughout the country without significant legal attack. 

4,1,3 Television 

Television has become technologically 'l!Ore diverse than in 

earlier years, and it is no longer possible even to think of 

television as one medium. Broadcast talevision, whether n,etwork 

or local, htls a frequent explicit or implicit sexual od.entation 

but, with only the rarest exceptions, sexual activity of any 
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material, .although viewed at home, is for all practical purposes 

tha Si\Ml:h? as that which would be shown in "adults only'' theat,sirs 

or peep sho'lll's, ,rnd the same range of sexual themes and practices 

is commonly available. 

4,2 The Pornogra~hy Industr~ 

In terms of methods of production, methods of distribution, 

and methods of ultimate sale to consumers, the pornography 

industry itself :must be dist ingui.shed t:rom the outlets for some 

degree of sexual explicitness discussed in the previous section. 

The true pornography industry is quite sin1ply different fron1 and 

separate from the industry that publishes "men's" magazines, the 

industry that offers some degree of sexually oriented material on 

broadcast and cable television, and the mainstream motion picture 

industry. In some rare instancss there may be scm1e linkages 

between the two, but in general littlll more tl1an confusion is 

served by concentrating on the these linkages rather than on the 

major differences. 

4,2, l The Production of films, VidtH) Tapes, and Mai;iazines 

There can be little doubt that there has 1o1ithin the last ten 

to twenty years been a dramatic increase in the size of the 

industry producing the kinds of sexually explicit 11111t0rials that 

would generally be conceded to be pornographic. One consequence 

of this is that the industry is not as clandestine as it was in 

earlier years. Nevertheless, when this industry is compared t,:;i 

tha kinds of industries that produce more mainstream materials, 

it 1 ■ still the case that the production of pornographic 



materials is a practice and a business that remains substantially 

"underground," 

Apprmci111ately eighty percent. of the American production of 

this type of ;J10tion picture and video tape takes pl.ace in and 

around Los Angeles, California, In part this i:5 a consequence of 

the location there of technical personnel, such as camera 

operators, who either are, have been, or wish to be employed ln 

the mainstream motion picture industry. Indeed, thie description 

applies as well to ~any of the performers in tnese films, 

although, unlike tochnical personnel, the likelihood of a 

psrfor:11er ·.iho is involved in pornographic materials 

sil'llultanaously or eventually working in the 111ainstream motion 

picture industry is minuscule. 

Production of these materials tends to be done on a rather 

limited budget, usually in temporary locations such as motel 

rooms or rented houses, and usually ln quite a short period of 

time. Oft<¾n not only the premises, but the photographic 

equipment as well, is rented for only the limited time necessary 

to n11:1ke the film, It is not uncommon for producer, director, and 

scriptwriter to be the same person. In many cases the p,;;rfonners 

are aecured through on& of a number of a9ents .ho specialize in 

securing f?erformers for highly sexually explicit films. Although 

there ls virtually no overlap between this industry and the 

mainstretn:n film industry, the n1ethod of securing performer& for 

films ls largely similar, with agents providing producers with 

books describing variQUS performers, And with producers often 



interviewing a number of post!lible performers before selecting the 

ones to be us.ed, 

As this FU¼port is being written, the technological nature of 

the industry is in the midst of transition from photographic 

motion pictures to video tape. The proliferation of the home 

video tape recorder is in many respects transforming the 

industry, and in addition the process of producing a video tape 

tends to be more efficient and less expensive thi:!n th'i1 process of 

producing a photographic motion picture, With respect to aspects 

of production that are not technical, however, this technologio,11:l 

development has had 1i ttle ,affect on the production side of the 

industry. 

The production af the standard variety of pornographic 

magazine, the kind likely to be sold in an "adults only" 

establishment for a rather high price, is in many respects 

similar to the production of pornogr~phic motion pictures and 

video tap-,s. The process again operates in a partially 

clandestine manner, although it is rnuch more likely here that the 

production and distribution processes will be combined. W}H;n 

this is the <;ase, taking the photographs, assamJ,lin~ them with 

some amo1.mt of textual material, aml physically manufacturing the 

11u1.ga:iine will all take place at the same location, 

With respect to the business of producing pornographic 

paperback book• c0ntainin9 nothing but text, the writing, 

production, and distribution processes are ag,dn likely to be 

combined, Although indii!pendent authors eu:e occasionally u1:H11d, 



more common is the use of a full-time staff of authors, employed 

by the producer to write this kind of book at a rapid rate. 

4.2.2 Channels of Distribution 

The process of distribution of films is rapioly in the 

process of becoming h b tory. The photographic motion picture 

film typically shown in "adults only~ theaters is rapidly 

decreasing in popularity, along with the theaters themselves, as 

the video tape cassette becomes the dominant mode of presentation 

of non-still material. Many of these video tapes are sold or 

rented for home consu111ption, and many are shown in "peep show" 

establishments. The effect of this is that the "adults only" 

theater, in any event an expensive operation, and one that is 

more visible than many patrons would like, is becoming an 

increasing rarity. Similar trends are apparent with respect to 

mainstream motion pioturee and the theaters in which they are 

shown as well, although the effect of video tape on the 

porno.,;ira.phic film industry is much more dramatic, probably ovino 

in large part to the fact that a night out at the movies remains 

substantially more socially acceptabhl in contemporary Merica 

than a night out at the peep show. 

The films that are shown in ,.adults only" theaters, or that 

are shown by use of traditional projection equipment in peep 

shawm¥ tend to be distributed nationally by use of complex and 

sophisticated distribution networks concentrating exclusively on 

highly sexually explicit material There are exceptions to this 

generalization and one reason .tor the attention that focused in 
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the early 1970s on films such as "Deep Throat," "The Devil in 

Miss Jones," and "Behind the Green Door" was that the stand,o:d 

methods of distribution and exhibition were changed so that filll'S 

such as these were shown in theaters usually showing more 

mainstream films. But apart from eKceptions such as these, most 

of the chain of distribution involves producers who deal only in 

this kind of material, distributo~a and wholesalers whose entire 

business is devoted to highly sexually explicit materials, and 

theaters or peep shows catering exclusively to adults deeiring 

access to very 1,axually explicit material, 

With respect to video tapes, rnost of the distribution is on 

a national scale, and most of that national distribution is 

controlled by a relatively 1 im:i tad mrniber of enterprises. These 

distributors duplicate in large quantities th& tapes they have 

purchased from producers, and then sell them to wholesalers, 

frequently with some ~romotional materials, who in turn s-0tll them 

to retailers specializing in this type of material, or to more 

generally oriented video retailers who will includ€ some of this 

material along with their more mainstream offering$, Based on 

the evidence provided to us, it appears as if perhaps as many as 

half of all of tha general video retailers in the country include 

within their offerings at least SOUie material that, by itself, 

would commonly be con<::eded to be pornographic. 

Ma9a¥ines ara al ■o distributed nationally, and again are 

likely fl rst to be sold to wholesalers wno will then sell to 

retailers. This process, however, likely culminatln9 in a sale 



at an •adults only• outlet, does not account for as high a 

proportion of the total sales as it does for filJas or videc, 

tapes. Moreso than for films or tapes, many of the magazines are 

sold by mail, usually as a result of advertisements placed in 

similar maga2in0s, in pornographic b,,oks containing text, and 

even in more mainstream but sexually oriented publicatiooa. 

There is some indication that the video tape has hurt the 

pornographic magazine industrr as we 1.1 as the pornt:>graphic motion 

pict.;.n:e industry. The retail prices for such magazines, within 

the recent past commonly in the range c,f from ten to twenty-five 

dollars pee magazine, are in soin<a 9eographical areas likely to be 

substantially discounted, and adult establ isl1ment$ appear to be 

offering an increasing percentage of video tapes and a decreasing 

percentage of books and magazines. 

4.2,J The Retail Level 

Apart from mail order, and apart frorn the rental of 

porno,;,raphic vid:eCl tapes in ~;ener,il use video retail outl;,ts, 

roost pornographic ~aterial ceaches the consumer through retail 

establishment;:; specializing in this material. Th,;,se outlets, 

which we r;;;fer to as "adults only~ outlets or establishments, 

usually limlt entry to those eighteen years of age or older, but 

the strictness of the er,for:cernent ,)f the li.mitation to adults 

varies considerably from o,itlet to out.let. At times these retail 

outlets will take the form c"f theatet-s in which only m.at1H·i.al of 

this variety is sho1o1n, and at times they will be "adults only" 

outlets sp0cializin9 in books and magazines. r~creasingly, 



however, the peep show, of ten combine.ct with an outlet for the 

sale of porno9rapnic books and maga1:ines, is a 11\ajor form of 

meeting consuxn;?r dam;,;md. 

The typical peep show is located on tbe premises of an 

"adults only• establishment selling large numtH:n:s of pornographic 

m,HJazines, along with some other items, such as p◊rnographic 

text-only books, sexual paraphernalia, sexually oriented 

11<1wispapere, and video tapes. The peep show is often &eparated by 

a doorway or scn,H:Hi from the rest of the establishment, and 

consists of a number of booths in which a film, or, more likely 

now, a video tape, can be viewed. The patron inserts tokens into 

a slot for a certain amount of viewing t ima, and the patron is 

u■ually alone or with one other peraon within the particular 

booth. The peep show serves the purpose of allowing patrons to 

masturbate or to engage in sexual activit:t with others in some 

degree of privacy, at least compared to an adult thiiater, while 

watching the pornographic material. In a later of our t'eport 

describing these establishments we note in detail the gener.ally 

unsanitzu:y conditions in such establishments. The booths seam 

rarely to be cleaned, and the evidence of frequent sexual 

activity ls apparent. Peep shows are a particularly common 

location for male homosexual activity within and betwe8n the 

booths; and tha material available for viewing in some of the 

booths is frequently oriented towards the male homosexual. 

There are, of course, establishments offering adult 

material that do not contain peep sbcws. Altho·..19h ·ddeo tapes 



and various items of sexual paraphernalia are likely to be aold, 

the bulk of the stock of these establishments consists of 

pornographic magazines, frequently arranged by sexual preference. 

'fh!l)re can b!I} little doubt that the range of sexual preferences 

catered to by magazines is wider than that of any other fonn of 

pornography. As the listing of titles later in this report makes 

clear, virtually any conceivable, and quite a few inconceivable, 

aexual preference■ are featured in the various specialty 

magazines, and materials feat~•rin,;i sado-masoohism, bestiality, 

urination and defecation in a sexual context, and substantially 

mere unusual practices even than those are a si9nificant portion 

of what is available. 

4.3 The Role of Or9anlzed Crime 

we have spent a considerable amount of our time attempting 

to determine whether there is a connection between the 

pornography industry and what is coanonly taken to be uorganized 

crime.• After hearin,;i from a large n1.m1ber of witnesses~ mostly 

law enforcement personnel, after reading a number of reports 

prepared by various law enforcement agencies, and after 

consulting source ■ such•• trial tran ■ cripts, published 

descriptions, and the like, we believe that such a connection 

does exist. 

we recognize that the state.ment that there is a <;onnection 

bstween the pornography industry and organized crime is contrary 

to the conchu11ion reached by the President I s commission on 

Obscenity and Pornography in 1970. That Commission concluded 



thati 

Although many persons have alleqed that organized 
crime works h"-nd-in-glove with the distributors of 
adult I11aterials, there if'I at nresent no concrete 
ev i.dence to supr>ott these statements. The hypothesiB tha,t 
oi-ganized criminal elements either control or are "moving 
it," on the distribution of sexually oriented materials ..,ill 
doubtle,ss continue tn be speculatedupon. The panel finds 
that there is insufficient evidence at present to warrant 
any conclusion in this regard. 

Caution about jumping too easily to con,::;lusions about 

organized crime involvement in the pornography industry was 

further induced by th\1 evidence offere,1 to us by Director William 

Webster of the Federal Bureau of Investigation. Director 

Webater surveyed the FBI field offices throughout the country, 

end reported to us that •about three quarters or those 

!fifty-nine) offices indicated that thay have no veriflable 

information that organi:ied crime was involved eith,!r directly or 

through extortion in the manufacture of pornography, 

offices, did, tiowaver, report some involvement by 111e»bers and 

associates of organizBd crime."43 we reach our conclusions 

in the face of a neqative conclusion by the 1970 Commis$ion, and 

l n the face of the evidence provided by the FBI, not so much 

because we disagree, but because we feel that more careful 

analysis will reveal that the discrepancies are less than they 

One leading cause of conflicting views about organized crime 

4.3 we note, ho..,ever, that a report prep~red by the f'BI 
in 1918, which is included in a later portion of this report, 
contains detailed information regarding various links bet¾l'een 
or9ani%ed crime and the pornography industry. 
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about what organized crime is. To many people or9~nized er im11, 

consists of that organization or network of related organization& 

commonly referred to by law enforcement personnel 1:1nd oth,n·s as 

La Cosa Nostn,. Th is organization, which we describe in inuch 

more detail later in our Report specifically addressing on 

organized crime, is a highly structured and elaborately 

subdivided organi;eation in some way involved in an c,normous rang(; 

of criminal activities, It has it.s own hierarchy, its own 

formalized system of ranl<R and methods of advancement, and its 

own procedures for settling disputes. Commonly, a 1 though :in our 

view erroneously, La Coaa Nostra and "organized crime" are 

synonymous. 

To other r,eoplo organized crimo consists of any large and 

organized enterprise e11gaged in criminal activity, regardless of 

any connection with La Cosa Nostra. To the extent that 

enterprises have continuity and a defined membership and engage 

in crime, then this is considered to be organized crime. 

Finally, to still others the •best• definition of organized 

crime lies somewhere in between, Fox: them organized crime 

conaiats of a large and organized enterprise engaged in criminal 

activity, with a continuity, a structure, and a defined 

membership,~ that is likely to use other crimes and methods of 

corruption, such as extortion, assault, murder, or bribery, in 

the service of its primary criminal enterprise, 

These differences in definition arc especially i111portAnt 
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with respect to identifying the connection between the 

pornography industry and organized crime, because much of the 

evidence supports the conclusion that major parts of tha industry 

are controlled by organizations that fit the second or third but 

not the first of tlH, foi:egoing definitions. In particular, there 

is stror.g evidence that a great deal of the pornographic film and 

video taf)e distribution, and so1tte of tho pornographic magazine 

distribution, is controlled by one Reuben Sturman, operating out 

of the Cleveland area, but with operation■ and controlled 

organizations throughout the country, Although we inevitably 

must rely on secondary evidence, it ai.n:i>ilars to us that Sturman's 

enterprise is hiQhly organized and predoainantly devoted to the 

vertically integrated production, distribution, and sale of 

matarialll! that would· most l ikaly be determined to be legally 

obscene in most parts of the country, Of this we are certain, 

and to that extent we could say that significant p,r;;rts of the 

pornography industry are control.led by organized er ime. we also 

have acme but leas clear evidence that organizations like 

sturmJin's, but not quite as large, play similar role■, and that 

all of these various organizations at times have e11ploya<1 other 

ectivities that themss?lvse violate the law in order to further 

the production, distribution, and sale of pornographic materials. 

In this sense these organizations would fit the thi,rd as wall as 

the second definition of organized crime. 

We alac ha.va strong reason to believe, however, that neither 

Sturman' s or9ani2ation, nor soma substanti11.lly smaller one ■, are 
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themselves part of La Cosa Nostra. In that sense this part of 

the industry would not fit the first of the above definitions of 

we do not say that there are no connections 

On the contrary. tbare seams to be 

evidence, fraquantly quite strong evidence, of working 

arrangements 1 accommodations, assistance, soma sharing of funds, 

and the like, as well as evidence of control by La Casa Nostra, 

but nothing that would justify s•ying that these or9ani1utticrns 

are La Cosa Nostra or are a part of La Cosa Noetra. 

Much the same could be said about the relationship between 

■roallar pornography operators and La Cosa ~ostra. AtJ•in there 

seems little evldenei:l of direct ownership, operation, or controlr 

but there does seem to be a significant amount of evidence that 

•protection• of these smaller operators by La Cosa Noatra. is both 

available and required. Thi ■ applies ln ■o■e are ■■ to 

distribution, in some to producticn1 and in soma to retail 

outlets themselves, in much the same way that it applies 

trequently to many more legitiaate l:n.1ainaasas. But wa are not 

reluctant to conclude that in many aspects of the pornography 

business that La Coaa Nostra is getting a pi•ce of the action. 

This is not to say that La Coaa Nostra is not itself engaged 

in pornography. There also seems strong evidence that 

significant portions of the pornographic 1Ra9•&ine industry, the 

paep show industry, and the pornographic film industry are either 

directly operated or closely controlled by La Coaa Nostra maffibers 

or very close associates. Major portion• of these industries 
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number of those reports prepared by other law enforcement 

agencies. we are indebted to all of those who have worked on 

these reports, for without them our investigation would have been 

At times there h; information in these 

reports that we are unsure of, but we have little doubt as to the 

general truth of the big picture painted by these reports, and we 

have little hesitancy in relying on them to the extent either of 

agreeing with the big picture, or of agreeing with apecific facts 

where those facts recur in consistent form in information from a 

nwnber of different sources. The general picture seems clear, 

and we invite recourse to those specific reports to fill out this 

general conclusion that seems most appropriate as a statement 

from us. 
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Chapter 5 

The Question Of Harm 

5.1 Matters of Method 

5.1.1 Harn and Regulation - The Scope of our Inguiry A 

central part of our mission has been to examine the question 

whether pornography is harmful. In attempting to answer this 

question$ we have made a conscious decision not to allow our 

examination of the harm question to be constricted by the 

existing legal/constitutional definition •of t.h16: legally obscene. 

As explained in Chapter 3 of this Part, we agree with that 

definition in principle, and we believe that in most cases it 

allows criminal prosecution of what ought to be prosecuted and 

prohibits criminal prosecution of what most of us believe ia 

material properly protected by the First Amendment. In light of 

this, our decision to look at the potential for harm in a range 

of material substantially broader than the legally obscene 

requires some explanation. One reason for this approach was the 

fact Urnt in some respects existing constitutional decisions 

permit non-prohibitory restrictions of material other than the 

legally obscene. With respect to zoning, broadcast regulation, 

and liquor licensing, existing Supreme Court case law permits 

some control, short of total prohibition, of the time, place, and 

manner in which sexually explicit materials that are short of 

being legally obscene may be distributed. When these 

non-prohibitory techniques are used, the form of regulation is 

still constrained by constitutional considerationsr but the 
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regulation need not be limited only to thet which has been or 

~ould be found legally obscene. To address fully the question of 

legally obscene. 

Moreover, the range of techniques of social control is 

itself broader than the scope of any form of per•i•sible or 

desirable governmental regulation. We discuss in Chapter 8 of 

this Part many of these techniques~ including pervasive social 

condemnation, public protest, picketing, and boycotts. It is 

appropriate here, however, to emphaai2e that we do not see any 

necessary connection between what is protected by law (and 

therefore protected !!:2!! law), on the one hand 1 and what citizens 

may justifiably object to and take non-govermnental action 

against, on the other. And if it is appropriate for citizens 

justifiably to protest against some sexually explicit materials 

despite the fact that those materials are constitutionally 

prottiHl:ted, then it is appropriate for us to broaden the realm of 

our inquiry accordingly. 44 

44 With respect to the general issue of condeanation, 
and especially with respect to the condemnation of specific 
••t•rials by name 1 our role as a goverrunent oo-.-iaaion is 
somewhat more problematic. At some point g1vertnfat 
condemnation may act effectively as 9overn■enta res ran 
(see, Bantam I , 372 U.S. 58 {1963), and 
wea'ri7~~ e mor n condemning specific 
publications by name than c!Uzem; need be. Thia caution, 
however, does not mean that we feel that governmental 
agenci•• may not properly condemn even that which they cannot 
control. We feel that w.a have both the right and the duty to 
conde1u1., in some cases, that which is prop;;n:ly 
constitutionally protected, but we do so with more caution 



Most importantly, however, we cate9orically reject the idea 

that material cannot be constitutionally protected, and properly 

so, while still being harmful. All of us, for example, feel that 

the inflammatory utterances of Nazis, the Ku Klux Klan, and 

racists of other varieties are harmful both to the individuals to 

whom their epithets are directed as well as to society as a 

whole. Yet all of us acknowledge and most of us support the fact 

that the harmful speeches of these people are n~vertheless 

constitutionally protected. That the same may hoM true with 

respect to some sexually explicit materials was at least our 

working assumption in deciding to look at a range of materials 

broader than the legally obscene. There ia no reason whatsoever 

to suppose that such material i ■ necessarily barmlas■ just 

because it is atid should remain protected by the First 

Aa a result, we reject the notion tbat an 

investigation of the question of harm must be restricted to 

material unprotected by the Constitution. 

The converse of this is equally true. Just as there is no 

necessary connection between the constitutionally protected and 

the harmless, so too is there no necessary connection between the 

constitutionally unprotected and the harmful. We examine the 

harm question with respect to material that .!,! legally obscene 

because even if material la legally obscene, and even if material 

is therefore unprotected by the First Amendment, it does not 

than is necessary when the condemnation comes from the 
citizenry and not the government. 



follow that it is lu,rrofuL That some sexually eiq,licit material 

is constitutionally regulable does not answer the question of 

wbather anything justifies its regulation. Accordingly, 11te do 

not take our acceptance of the ~urrent ccnatltutional approach to 

obsc•nity as diminishing the need to examine the harms 

purportedly associated with the distribution or use of such 

material. 

We thus take as substantially dissimilar the question of 

constitutional protection &nd the qu~stion cf harm. Even apart 

fro■ constitutional issues, we also take to be separate the 

question of the advisability of govern~ental regulation, all 

things consi(Jerect, and the question of the harmfulness of sorne or 

all sexually explicit materials. The up6hot of all of this is 

that we feel it entirely proper to identify narms th~t ~ay 

accompany certain sexually explicit material before and 

independent of an inquiry into the desirabLlity ~nd 

constitutionality of regulating even that sexually explicit 

1'1\aterial ttlat may be harmful. As a result, our inquiry into harm 

encompasses 11uch material that may not be legally obscene, and 

also encof!lpasses auch material th(!t \IIOUld not ,;,enerally be 

consider.ed "porrKJgraphic" as we use that ten11 h&re. 

s.1.2 What Counts as a Barra? 

What is a h4rrn? And why fomu1 on ha rill at all? .We do not wish 

in referring repeatedly to •harm• to burJen ourselves with an 

unduly narrolf conceptirm of harm. To ainphasize in different 

words what we said in the previous stict ion, the scope of 
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identifiable harms I ■ broader than the scope of that with which 

government can or should deal. We refuse to tr1.rncate our 

consideration of the question of harm by d•fining harms in terms 

of posaibl• government regulation. And we c•rtaioly rej•ct the 

view that the only noticeable harm is one that causes physical or 

financial har■ to identifiable Individual■• Ao environm1uit, 

physical, cultural, moral, or aesthetic, can be har@H3d, and so 

can a ccmmunity, organization, or group be harmed independent of 

identifiable harms to members of that co-unity. 

No■t importantly, although we have empha•ized in our 

discussion of harms the !dni::h; of harms that can most easily be 

observed and measured, the idea of harm ls broader than that. To 

a number of us, the most important harms must be seen in moral 

terms, and the act of moral condemnation of that which ls immoral 

ls not merely important but essential. From this perspective 

there are acts that need be seen not only as causes of immorality 

but as manifestations of it. Issues of human dignity and human 

decency# no lass real for their lack of scientific measurability, 

are for many of us central to thinking about the question of 

harm. And when we think about harm in thi■ way, there are acts 

that must be condemned not because the evil■ of the world will 

thereby be eliminated, but because conscience demands it. 

We believe it useful in thinking about harms to note the 

distinction between harm and offense. Although the line between 

the two is hardly clear, most people can nevertheless imagine 

things that offend them, or offend othe.rs, that still would be 



hard to describe as harms, In Chapter 4 o.f this Part our 

discussion of law ■ and their enforcement will addreea the 

question of the plac€ of governmental regtilation in restricting 

things that some or many people may find offensive, but which are 

less plainly har1nful, but at this point it should be sufficient 

to point out that we take the offensive to be well within the 

scope of our concerns. 

In thinking about harms, it is useful to <lra1o1 a rough 

distinction between primary and secondary harms. Primary harms 

are those in which the alleged harm is commonly taken to be 

intrinsically harmful, even though the precise way in which the 

harm is harmful might yet be further explored. Nevertheless, 

rn,xrder, rape, assault, and discrimination on the basi& of race 

and gender are all examples of primary harms in tl1is s1,nse. We 

treat these acts as harms not beca~se of where they will lead, 

but siniply because of what they are, 

In other instances, however, the alle,,Jed harm is secondary, 

not in the sense that it is in any way less important, b•.it in t.he 

sense tl1at the concern Ls not with what the act is, but where it 

will lead. curfe"s m::e occasionally imposed not because there l.s 

anything wrong with people being 0ut at night, but because in 

some circumstances it is thought that being ()Ut at night in large 

groups 111ay cause people to cornmit other crimes. Possession of 

"burglar tqols• is often prohibited because of what those tools 

may be used for. Thus, when it is urged that pornography is. 

harmful because it causes some people to commit acts of se¾ual 
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violence, because it causes promiscuity, because it encourttges 

sexual relations outside of marriage, because it promotes 

so-called "unnatural" sexual practices, or because it leads men 

to treat woman as existing solely for the sexual satisfaction of 

men, the alleged harms are secondary, again not in any sense 

suggestin9 that the harms are less important. The harms are 

aecondary here becauaa the allegation of harm presuppose■ a 

causal link between the act and the harm, a causal link that is 

superfluous if, as in the case of primary harms, the act quite 

simply is the harm. 

Thus we think it important, with respect to every area of 

possible harm, to focus on whether the allegation relates to a 

harm that comes from the sexually explicit material itself, or 

whether it occurs as a result of something the material does. If 

it is the former, then the inquiry can focus directly on the 

nature of the alleged harm. But if it is the latter, then there 

must be a two-step inquiry. first it is necessary to determine 

if some hypothesized result is in fact harmful. In some cases, 

where the asserted·consequent harm is unquestionably a harm, this 

step of the analysis is easy. With respect to claims that 

certain 1unn.1ally explicit material increases the incidence of 

rape or other sexual violence, for example, no one could 

plausibly claim that such conseqmmces were not harmful, and the 

inquiry can then turn to whether the causal link exists. In 

other cases, however, the harmfulntHi>S of the alleged harm is 

often debated. With respect to claims, for example, that some 
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sexually explicit material causes promiscuity, encourages 

homosexuality, or legitimizes sexual pcactices other than vaginal 

interco1..irs!l, there is serious societal debate about wheth~r the 

consequences themselves are harmful. 

Thus, th€ anzilysis of the hypothesis that pornc,qraphy catiaes 

harm must start with the identification of hypothesized harms, 

proceed to the deten11ination c.,f whether t'losa, hypt)thesized har.ns 

are indeed harmful. and then conclude with the examination of 

whether ,3 causal link exists between the material and the harm. 

Whon ttte ,:onseqvences of exposur~ to sexui!!lly explicit lltaterial 

are not har111ful, or when there is no causal relationship between 

exposure to sexually explicit material and some harmful 

consequence, then ~e cannot say that the sexually explicit 

material is harmhiL I3ut if s8xuai.ly explicit material of some 

variety is causally rel;;ited to, or increases the incidenc.-. of, 

sose behavior t.hat is h3rl!'tful, then it is safe to conclude that 

the material is harmful. 

5,1,3 The Standard of Proof 

!r1 d0alin9 with th~se questions, the standar,1 of proof ls a 

recurrent problem. How '!11UCh evidence is needed, or how convinced 

should we be, before reaching the conclusion that certain 

sexually explicit material causes harm? The extremes of this 

qtHtstion ar;r; easy. WherH1V(n· a causal question is even worth 

asking, there will never be conclusive proof that such a causal 

connection exists, if "c'onclusive" means that no othBr 

possibilitj,' exists, We note that froquently, and all too often, 
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the claim that there is no '"conclusive'" proof is a cldm made by 

sosneone who disagrees with the implications of the com::lusion. 

Few if any judgments of causality or danger are ever 

conclusive, and a requirement of com::lusivene1ui is much mcu:e 

rhetorical device than analytical method. We therefore rnject 

the suggestion that a causal link must be proved '"conclusively• 

before we can identify a harm. 

The opposite extreme is also easily dismissed. The fact 

that someone makes an assertion of fact to us is not necessarily 

sufficient proof of that fact, even if the assertion remains 

uncontradicted. we do not operate as a judge sitting in a court 

of law, and we require more evidence to reach an affirmative 

conclusion than does a judge whose sole function might in some 

circumstances be to determine if there is sufficient evidence to 

send the case to the jury. That there is a bit of evide.nce for a 

proposition is not the same as saying that the proposU:ion has 

been established, and we do not reach causal conclusions in every 

instance in which there has been some evidence of that 

propoisition. 

Between these extra.mes the issues are more difficult. The 

reason for this is that how much proof is is largely a 

function of what is to be done with an affirmative finding, and 

what the consequences are of proceeding on the basis of an 

affirmative finding. As we deal with causal assertions short of 

conclusive but more than merely soma trifle of evidence, wa have 

felt free to rely on less proof merely to make assertions about 



hEH'.lft then we have required to i:-ecorn.mend legal restrictions, and 

similarly W$ have required greater confidence in our assertions 

if the result was to recomlllend criminal penalties for a given 

form of behavior than we did to reco111mend other forms of legal 

restriction, Were wa to have recommended criminal sanctions 

against material now co'lered by the First Amendr.,ent, we would 

h.ave required proof s1.lf:ficient to satisfy some variant of the 

•clear and present danger• standard that serves to protect the 

communication lying at the center of tha First Amendment's 

guarantees from government action resting on a less certain 

basis. 

Ne, l}overnm~nt could survive, however, if all of its actions 

were required to satisfy a •clear and prqsent danger~ standard, 

and we openly acknowledge that in many areas we have reached 

conclusions 1:1-i.;,t satisfy us for the purposes for which we draw 

them, but whic:h ..,c,1.110 not satisfy us if u,ey wet·e b:i be :ised fo.t 

other purposes, That we are satisfied that the vast majority of 

depi-::tions of violence in a sexually e:,r;.plicit manner- ,,re 1 ikely 

to increase the incidence of sexual violence in this country, for 

example, does not. mean that we have concluded that the e•;idence 

is sufficient to justif):' governmental prohibition of materials 

that both meet that description and are not leqally obscene. 

It would be ideal if we could put our evidentiary standards 

int() simple formulas, but th,'!lt has not been possible. The 

standards of proof applicable tQ the leg;,, l process preponderance 

of the evidence, clear end convincing evidence, and proof beyond 



a reasonable doubt - are not easily transferred into a 

non-judicial context, And the standards of justification of 

constitutional law - rational basis, compelling interest, and 

clear and present danger, for example - .nalate only to the 

constitutionality of governmental action, not to its 

advisability, nor to the standards necessary for mere warnings 

about harm, Thus we have felt i.t heat to rely on the l«nguage 

that people ordinai:ily use, words like "convinced," "satisfied," 

and •,concluded," but those words should be interpreted in light 

of the di.acussion in this section. 

5.1.4 The Problem of Multiple Causation 

The ,.,orld is complex, and most consequences are "caused" by 

nu111ei:-ous factors. Are high..,ay deaths caused by failure to wear 

seat belts, failure of the automobile ,:::0111panies to install 

airbags, failure of the ,;iovernment to require automobile 

companies to install airbags, alcohol, judicial leniency tcn,1ards 

drunk drivers, speeding, and so on and on? Is heart diaaase 

caused by cigarette smoking, obesity, stress, or excess animal 

fat in our diets? As with most other questions of this type, the 

answers can only be •all of tha above,• and so too with the 

problem of pornography. We have concluded, for example, that 

soma forms of sexually explicit material bear a causal 

relationship both ta sexual violence and to sax discrimination, 

but we are hardly so naive as to suppose that were these forms of 

pornography to disappear the problems of sex discrimination and 

sexual violence would come to an end. 
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because some of the consequences that concern us here an; caused 

aa well, and perhaps to a greater extent, by other stimuli, If 

th,e stark implications of the problem of 11ml tip le causation were 

followed to the ultimate concluslcm of casting doubt on efforts 

relating to anything other than the •1argest• cause of the 

largest problem, few of us could justify doing anything in our 

lives that was not directly related to feeding the hungr>f, But 

the world does not operate this way, and we are comfortable with 

the fact that we have been asked to look at some problems while 

others look at other problems, And we are equaily comfortabl0 

with the knowled<,;ie that to say that socaething is one of many 

causes is not to say that it is not a cause. Nor is it to say 

that the world would not be better off if even this one cause 

were eliminated. 

When faced with the phEH,omenon of multiple causation, cause 

is likely to be attributed to those factors that are within our 

power to i:h,mge. Often we ignore larger causes precisely because 

of their size, When a cause is pervasive and intractable, we 

look elsewhere for remedies, and this ls quite often the rational 

A careful look at the available evidence can give us 

some idea of wher"' the problems are, what diff,srent factors are 

causing the~, which remedies directed at which causes are 

feasible, and which remedies directed at which causes are futile, 

unconstitutional, or beyond available means. We acknowled<;,e that 

all of the harms we identified have causes in addition to the 

ones we identify. But if we are correct with respect to the 
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ctnHHH!¼ '¼efe haVfJ identified, then we can take confidence in the 

fact that lessening those causes will help alleviate the problem, 

avan if leasaning other cause ■ might very wall alleviate the 

probleia to a greater extent. 

5.1.S The Varieties of Evidt,nce 

We have looked at a lo'ide range of types of <ilVidence, some 

has coma from personal experience of witnesses, some from 

professionals whose ,,rientation is priiaarily clinical, t1ome from 

experiiaental social scientists, and sotMl fro111 other forms of 

empirical science. we have not categorically refused to consid,n· 

any type of evidence• choosing instead to hear it al 1, consider 

it all, and give lt the weight we beli8ve in the final analysis 

it deserves. No form of evidence has been useless to us, and no 

form is without flaws, A few words about the advantages and 

disadvantages of various types of evidence ma'./ hell,) to pvt into 

perspectii,e the conclusions we reach and the basis on which we 

reach them, 

Most contn>veraial h:in been the evidence we have received 

from numerous people claiming to be victims of pornography, and 

reporting in some way on personal experiences relating to 

pornography, In later portions of this Report concerned "i th 

victimization and with the performtn"s in r;>ornographh: 111aterial we 

discuss this ~vidence in more detail. We have considered this 

first-hand testimony, much of it provided at ;reat pecaonal 

sacrifice, quite useful, but it is important to note that not ~11 

of the fhst-hand testi1r.ony has bee:1 of the saae type. 
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soma of the first-hand testimony has come from users of 

['.)Ornognrphy, and c1 number of witnesses ha:ve told us how they 

became "addictiid• to pornogcaphy, or how they were led to commit 

sex crimes as a result of exposure to pornogra~hic materials• 

Although w~ have not totally disregarded the evidenct that has 

co..:1e fro'M. cf fenders, in many respects it was less valuable than 

other victLm evidence and other evidence in genaral. Much 

research supports the tendency of people to externalize their own 

problems by looking too easily for some external source beyond 

their own contt:ol. As with more extensive studies based on 

self-reports of sex offenders, evidence relying on what an 

offender thought caused his problem is likely to so overstate the 

external and so understate the internal as to be of less value to 

us than other evidence. 

Most 0f the people who have testified about personal 

tllxperiences, lu:>wever, have nr;,t been at any point offenders, but 

r<'lther have been women reporting on what men in their lives have 

done to them or to their children as a result of exposure to 

certain sexually explicit materials, As we explained in the 

introduction, we do not deceive ourselves into thinkinq that the 

sample before us is an accurate statistical reflection of the 

state of the world. Too mtuiy factors tend~d to place before us 

testimony that was by and large in the same direction and 

concentrated on those who testified about the presenc~ rather 

than the absence of consequencos. Nevertheless, as long as one 

does not draw statistical or percentage conclusions from this 
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through a trained profes:.ional, especially one who described to 

us the e~perienca of numerous cases, eliminates soma of the 

credibility problems, the problem of statistical generalization 

remains. Because people without probleea are not the focus of 

the clinicLan's efforts, evidence from clinical profaasionale 

focuses on the aberrational. Consequently, clinical evidence 

doos not help very much in answerino que&tione about the overall 

extent of a phenomenon, because it too is anecdotal, albeit in• 

more sophisticated way and based on a larger sample. Still, 

clinical evidence should not be faulted for not being what it 

does not purport to be. What it does purport to be is sensitive 

professional evaluation of how soae people behave, what causes 

them to behave in that manner, and what, if anything, aight 

change their behavior. Clinical evidence helps us to identify 

whether a proble• exists, although it does not address the 

prevalence of the problem. •• have looked at the clinical 

avidanca in this light, and hav.;; freque:ntly found it useful. 

Tba problem■ of ■ tati ■ tlcal ge:narallzatlon dimlnl•h 

drastically wban we look to tba findings of empirical ■ocial 

science. Hera tha attempt la to identify factor■ across a laroer 

population, and thus many of the difficulties associated with any 

form of anecdotal evidence drop out when the field of inquiry is 

either an entire population, aoma large but relevant sul:usat of a 

population, or an experimental group selected under •oma reliable 

sampling method. 

Soma of the avidanca of thi■ variety la corralatlonal. If 
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there is same positive statistical correlation between the 

prevalence of some type of material and some ha:n11ful act, then it 

is at least established that the two occur to0ether nv,re than one 

would expect ■erely from random intersection of totally 

independent variables. Some of the correlational evidence is 

less •scientific• then others, but we refuse to discount evidence 

merely because the researcher did not have some set of academic 

qualifications. For example, we have heard m1.l'ch evidence from 

law enforcement personnel that a disproportionate number of sex 

offenders were found to have large quantities of pornographic 

material in their residences. Pornographic material was found on 

the premises more, in the opinion of the witnesses, than one 

would expect to find it in the residences of a random saaple of 

the population as a whole, in the residences of a random a4!1Ple 

of non-offenders of the same sex, age, and socioeccmomic status, 

or in the residences of a random t:Hu11ple of offendera wl1<:>se 

offerUH)S were nC¼t se:m: offenses. To the extent that we believe 

these witnesses, then there is a correlation between pornographic 

material and sex offeru.es. We have also read and heard evidence 

that is ww>re scientific. Some of this evidence has related to 

entire countries, where researchers have looked for correlations 

bat.ween sex offemies and obangee in a country's law$ controlling 

pornography or changes in the actual prevalence of pornographic 

■aterials. Other evidence of this variety has been conducted 

with respect to states or regions of the United Statesr with 

attempts •gain being made to demonstrate correlations between use 
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or non-use of certain sexually explicit materials and the 

incidence of sex crimes or other anti-social acts. 

Correlational evidence suffers from its inability to 

establish a causal connection between the correlated phenomena. 

It is frequently the case that two phenomena are ~ositively 

correlated preciaely because they are both caused by some third 

phenomena. 

we r•cognize, therefore, that a positive correlation between 

pornography and sex offenses does not itself establish a causal 

some sexual or emotional imbalance, for exa:aple, aigbt produce 

both excess use of porno9raphic materials as well as a tendency 

to colnlltit sex offenses. But the fact that correlational evidence 

cannot d•tinitively establish cauaality does not mean that it may 

not be some evidence of causality, and we have treated it as 

such. The plausibility of hypothesized independent variables 

causing both use of pornography and sex offenses is one factor in 

determining the extent to which causation can he suggested by 

correlational evidence. so too is the extent to which research 

design has attempted to exclude exactly these possible 

independent variables. The more this has been done, the safer it 

is to infer causation from correlation, but in no area has this 

inference been strong enough to justify reliance on correlational 

evidence standing alone. 

The problem of the independent variable drops out when 

experiments are conducted under control group conditions. If a 
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group of people are divided into two subgroups randomly, lf one 

group is then exposed to a stimulus while the other is not, then 

a difference in rssult between the stimulus group and the control 

group will itself establish causation. As lon9 as the two groups 

are divided randomly, and as long as the samples are large enough 

that randomness can be established, then any variable that might 

be hypothesized other than the one being tested will be present 

in both the stimulus group and the control group. As a result, 

the stimulul!! being tested is completely isolated, and positive 

rasults are very strong evidence of causation. 

The difficulty with experimental evidence of this variety, 

howevar, is that it is virtually i111possible to conduct control 

group experiin&nts outside of a laboratory setting. As a result, 

most of the experiments are conducted on those who can be induced 

to be subjects in such experim,mts, usually college age males 

taking psychology courses. Even e positive result, therefore, is 

a positive result only, in the narcoweat sense, for e population 

like the experimental group. Extrapolating from the experimental 

grou~ to the population at large involves many of the same 

problems as !'!ledical researchers encounter in extrapolating from. 

tests on laboratory animals to conclusions about human beings. 

The extrapolation i.s frequently justified, but some caution here 

must be exorcised in at least noting that the extrapolation 

requires assumptions of relevant sinti lar i ty beb11t:ten college age 

males and larger populat.iort:S 1 a.s well as,, in somEt c.ase-sr 

.!'lssumptions of causality between the effects measured in the 
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experiaent and the affect■ with which people are ultimately 

concerned. 

Perhaps more significantly, enormous ethical probleae 

surround control group experiments involving actual anti-social 

conduct. If the hypotheais is that exposure to certain material■ 

ha■ a causal relationship with rape, for exaaple# then the 

•ideal• experiaent would start with a relatively large group of 

men as subjects, would then divide the large group randomly into 

two group■, and would than expose one of the two group■ to the 

pornographic materials and the other to control materials. Then 

the experiMlnter would see if the stimulus groups committed more 

rapes than the control group. Of course sueh an experiment is 

inconceivable, and as a result most ♦1tperiaents of this variety 

have had to find a substitute for counting sexual offenses. some 

have used scientific measures of •ggr•••ion or sexual arousal, 

soma have used questionnaires reflecting self-reported tendency 

to ccaiait rape or other sex offenses, some have used experiments 

measuring people's willingness to punish rapists, and some have 

used other substitutes. With respect to any e~perimant of this 

variety, drawing conclusions requires maidng assumptions between, 

for example, measured aggression and an actual increased 

likelihood of committing offenses. Sometimes these assumptions 

are justified, and sometimes they are not, but it is always an 

issue to be examined carefully# 

One final point about the experimental evidence presented to 
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ultimate conclusions will depend on the ability of the researcher 

to isolate single variables. For example, where there is 

evidence showing a ciintiHll relationship betw11Hrn exposure to 

violent pornography and a99reaaive behavior, the stimulus as just 

described contains two elements, the violence and the sex. It 

may be that Ute cause is attributable solely to the violemce, or 

it may be that the cause is attributable solely to the sex. Good 

r<:usearch attempts to examine these possibilities, and we have 

been conscious of it as we evaluated the research presented to 

S.1.6 The Need to Subdivide 

Taking into account all of the foregoing aethodological 

factors, it has become clear to all of us that •xc•••ively broad 

terms like •pornography~ or •sexually explicit materialsa are 

just too enaoapassing to reflect the results of our inquiry. 

That should come as no surprise. There are different varieties 

of sexually e1tpUcit materials, and it is hardly astonishing that 

some varieties may cause consequences differ,mt from those caused 

by other varieties. 

our views about subdivision ae a process, if not about the 

actual divisions themselves, reflect much of the scientific 

evidence, and we consider the willingness of scientists to 

subdivide to be an iaportant methodological advance over the 

efforts of earlier eras. So too with our own subdivision. We 

have unanimously agreed that lookin9 at all sexually explicit 

materials, or even all pornographic materials, as one 
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undifferentiated whole is unjustified by common sense, 

unwarranted on the evidence, and an altogether oversimplifying 

way of lookinQ at a complex phenomenon. 

consider this one of our most important conclusions. Our 

subdivisixms are not intended to be definitive, and particularly 

with respect to the subdivision between non-violent but de9r•ding 

materials and materials that are neither violent nor degrading, 

we recognize that some researchers and others have usually 

employed broader or different 4,;1roupings. Further research or 

thinking, or just changes in the world 1 may suggest finer or 

different divisions. To us it is embarking on the process of 

subdivision that is most important, and we strongly urge that 

further research and thinking about the question of pornography 

reco4,;1nize initially the way in which different varieties of 

material may produce different consequences. 

We cannot stress strongly enough that our conclusions 

regarding the consequences of material within a given subdivision 

is not a statement about !.ll of the material within a 

subdivision. We are talking about clai;ses, or categories, and 

our statements about categories axe general statement!¾ designed 

to cover most but not all of what ~i9ht be within a given 

category. Some items within a category might produce no effect$~ 

or even the opposite effects from those identified. 

drafting laws or legal distinctions, this might be a problem, but 

we are not engaged in such a process here. we are identifying 

characteristics of clasi;es, and looking for harms by classes, 



without saying that everything that ls har~ful should be 

re12ulate,.1, and without saying that everything that is harmful ma4r 

be regulated consistent with tha Constitution. 

5. 2 Our Conclus inns A.b<)ut Harm 

We present in the following sections our corclusinns 

regarding the harms wa have investigated witn respect to the 

various sub,'!i viding categories wa have found mo8t useful. To the 

extent that these conclusions r~st on findings from the social 

sciences, as they do to a significant extent, we do not in this 

Pin:t of th,c, Report describe and analyze the individual studies or 

deal in s.,,ecifics with their r..eth0doloqies, For that .,.e rely on 

our analysis of the social science research which is included 

later in this Report. Each of us has relied on differ~nt 

evidence from among the ditferent categories of evidence, and 

epe .. :i f ic studies that some ot us have fnunj persuasive have been 

less persuai;ive to others of us. Simil,1rly, so:ne of us have 

found evidence of a certain type particularly valuable, while 

others ,f us bave found other varieties of evidence more 

enlightening. And in many instances we have relied on certain 

evidence ,jespit.e some flaws it r.H1 1• have c,:,ntained, for it is the 

case th-!lt all of us have reached our conclusions about haems by 

assimilating and amal-;;a!'l.atini;i a larqe amount of evidence. 

studies and statements of witnesses have both advantages and 

<lisactvantages, and ,often the disadvantageH ot one study or piece 

of testimony has been remedied by another, Thus, tne conclusions 

we reach cannot be identified with complete acceptan~e or 



complete rejection by all of u ■ of any particular item af 

evidence. As a result, we consider the social science analysis, 

which ls much ■ore apeciflc than whlfut we aay in this section, ta 

be an integral part of thia Report, and we urge that it be read 

as auoh. We have not relied totally an that analy•ie, •• all of 

us have gone beyond it in our reading. And we cannot say that 

each of ua agrees with every sentence and word in it. 

Nevertheless, it seems ta us a sensitive, balanced, 

c011praheneive, accurate, and currant report on the state of the 

research. We have reli.ed on it extensively, 

to include it here. 

5.2.l Sexually Violent Material 

and we are proud 

The category of material on which roast of the evid!Snce hae 

focused is the category of material featuring actual or 

unai•takably simulated or unmistakably threatened violence 

presented in sex:ually explicit fashion with a predominant focus 

on the t11ex1.u,lly explicit violence. rncrea:sinoly, the most 

prevalent forms of pornography, as well as an increasingly 

preval•nt body of less sexually explicit material, fit this 

description* Some of thia material involves sado-masochistic 

thwnes, with the standard accoutrements of the genre, including 

whips, chains, devices of torture, and so on. Rut another theme 

of e:ome of this material is not sado-masochiatic,. but involves 

inatead the recurrent theme of a man making some sort of sexual 

advance to a woman, being rebuffed, and then raping the womam or 

in some other way violently forcing himself on the woman. In 
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almost all of this mat~rial, whether in Magazine or motion 

picture form, the woman eventually be-conies aroust1d and ecstatic 

about the initially forced sexual activity, and usually is 

9ortrayed as bEJiJging for more, There is also a large bc;dy of 

material, more ~msi~streamtt in its availability, that portrays 

sexual activity or sexually suggestive nudity coupled with 

extreme violence, such as disfigurem&nt or murder, The so-called 

"slasher'' i' il11s fit this description, as i.ioes some material, both 

in films and in niagazines, that 1s h~Sl; or more sexually explicit 

than the prototypical •slasher• fil~. 

It is with t'espect to material of this variet;:r that the 

scientific findings and ulti1r,ate conclusions of the 1970 

Commission are least reliable for today, precisely because 

m.il.terial of this variety 'lil&S largely absent from that 

Commission's inquiries. It is not, however, 3bsent from the 

contemporary world, and it is hardly surprising th~t conclusions 

about this mat.Eirial differ fro21 conclusions about 111aterial not 

including violent themes. 

When clinical and experimental research has focused 

particularly on sexually violent material, the conclusions have 

been virtually unani~ous. In both clinical and experimental 

settings, exposua:e to SELKUally violent rnaterials haa indicated an 

increase in the likelihood of aggression. !'(ore specifically, the 

research, which is described in much detail later in this Report, 

shows a causal relationship between exposure to material of this 

type and aggressive behavior towards woro.en. 
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Finding a link between aggressive behavior towards women and 

sexual violence, whether lawful or unlawful, requires assumptions 

not found exclusively in the experimental evidence. ~e sea no 

reason$ however, not to make these assumptions. The assumption 

that increased aggressive behavior towards woman is causally 

related, for an aggregate population, to increased sexual 

violence is significantly supported by the clinical evidence, as 

well as by ■uch of the lass scientific evidanca. 45 

also to all of us assumptions that are plainly 

They are 

by our 

own common sense. This is not to say that all people with 

be levels of aggression will commit acts of sexual 

violenc11!, But it is to say that over a sufficiently large number 

of cases we are confident in asserting that an increase in 

aggressive behavior directed at women will cause an increase in 

the level of sexual violence directed at woman. 

Thus we reach our conclusions combining the results of 

the research wltb blghly ju■tifiabla assumption■ ■bout tba 

generalizability of more limited research results. Since the 

clinical and experimental evidence supports the conclmdon that 

there la a causal relationship between exposure to sexually 

violent materials and an increase in aggraaaiva behavior directed 

45 ;.!.!!!!2!~• the evidence fro1tt formal or informal 
studies of -reports of offenders thamaalvea supports the 
conclusion that the causal connection we identify relates to 
actual sexual offenses rather than merely to aggressive 
behavior. For reasons we have explained in Section 5 .1. 5, 
the tendency to externalize laada us to give evidence of thia 
variety rather little weight. But at the vary least it does 
not point in the opposite direction from the concluaiom; 
reached hara. 
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towards woman, and since we believe that an increase in 

aggr&ssive behavior towards women will in a population increase 

the lncidence of sexual violence in that population, •• have 

reached the conclusion, unanimously and confidently, that the 

available evidence strongly supports the hypothesis that 

~ubstantial 1,xposure to sexually violent materials as described 

h~re bears a causal relationshl~ to antisocial acts of sexual 

violence and, for so111e subqcoups, possibly to unlawful acts of 

sexual viol1,nce, 

Although we rely for this conclusion on significant 

scientific ell'lpirical evidence, we feel lt wcn:thwhile to note the 

underlying logic of the conclusion. The evidence says si111ply 

that the i~ages that people are exposed to bears a causal 

relationship to their behavior. This is hardly stn:prising, What 

would be sucprisinc;i would be to find ot1rnrwise, and we have not 

so found. We have not, of course, found that the iiaa,;ie:s people 

are exposed to are a greater cause of sexual violence than all or 

even many other possible causes the investigation of which has 

been beyond our mandi,te. Nevertheless, it would be strange 

indeed if graphic representations of a form of behavior, 

especially ic a form that almost exclusively portrays such 

behavior as d&sirable, did not have at least some affect on 

patterns or behavior. 

Sexual violence is not th~ only negative effect reported in 

the reseacch to result from substantial exposure to aexually 

violent materials. The evidence is also strongly supportive of 
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significant attitudinal changes on the part of those with 

substantial exposure to violent pornography. These attitudinal 

changes are numerous. Victims of rape and other forms of sexual 

violence are likely to be perceived by people so exposed as more 

responsible for the assault, as having suffered less .injury, and 

as having been less degraded as a result of the experience. 

Similarly, people with a substantial exposure ta violent 

pornography are likely to see the rapist or other sexual offender 

as less responsible for the act and as deserving of less 

stringent punishment. 

These attitudinal change■ have been shown experimentally 

to include a larger range of attitudes than those just discussed. 

The evidence al ■o ■ trongly supports tha conclusion that 

substantial exposure to violent sexually explicit material laa<ls 

to• greater acceptance of the *rape myth* in its broader sense -

that woman enjoy being coerced into sexual act.ivity, that they 

enjoy beino physically hurt in sexual context, and that•• a 

result a man who forces him.self on a woman sexually .is .in fact 

merely acceding to the •real» wishes of the woman 1 regardless of 

the extant to which she seems to be resisting. The myth is that 

a woman who says ~na• really mean■ •yas," and that man ■ra 

justified in acting on the assumption that the •no« answer is 

indeed the ~yes» answer. We have little trouble concluding that 

this atti.tuda is both pervasive and profoundly harmful, and that 

any stimulus reinforcing or increasing tha incidence of this 

attitude is for that reason alone properly designated as harmful. 
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Two vitally important features of the evidence supporting 

the above conclusions must be mentioned here. The first is that 

all of the harms discussed here, including acceptance of the 

legitimacy of sexual violence against women but not limited to 

it, are ■ore pronounced when the sexually violent materials 

depict the WO!Mn as experiencing arousal, orgasm, or other form 

of enjoyment as the ultiute result of the sexual assault. This 

theme, unfortunately very common in the materials we have 

exa■ined, is likely ta be the aajor, albeit not the only, 

component of what it is in the materials in this category that 

causes th• consequences that have been identified. 

The second illlpOrtant clarification of all of the above is 

that the evidence lends some support to the conclusion that the 

consequences we have identified here do not vary with the extent 

of icitneaa so 1 u the violence is r.Hnted in an 

undeniably M1xual context. Once a threshold is passed at which 

sex and violence are plainly linked, increasing the sexual 

explicitness of the material, or the bizarreness of the 11H.ixual 

activity. seems to bear little relationship to the extent of the 

consequences discussed here. Although it is unclear whether 

sexually violent material makes a substantially greater causal 

contribution to sexual violence itself than does material 

oontaining violence alone, lt appears that increasing the amount 

of violence after the threshold of corrnecting sex with violence 

is more related to increase in the iru:::idence or severity of 

harmful consequences than is increasing the amount of sex. As a 



result, the so-called Msla■her" films, which depict a great deal 

of violence connected with an undeniably sexual theme but less 

sexual explicitness than materials that are truly pornographic, 

are likely to produce the consequences discussed here to a 

greater extent Uum most of the materials available in "adults 

only• porn09raphic outlets. 

Although we have based our findings about material in this 

category pri•arily on evidence preaented by professionals in the 

behavioral aciencea, we are confident that it is supported by the 

le■s ■cientific evidence•• have conaulted, and•• are each 

personally confident on the basis of our own knowledge and 

experiences that the conclusions are justified. None of u■ has 

the least doubt that sexual violence i■ harmful, and that 9en•ral 

aocaptanca of the view that •no• means •yes• i■ a consequence of 

the most serious proportions. We have found a causal 

relationahip between sexually explicit material ■ featuring 

violence and these com;,aquences, ,md thus com;;lude that the class 

of such material■, although not nece■■arily every individual 

member of that class, is on the whole harmful to society. 

5. 2. 2 Nonviolent Materials D•picting Degradation, 

Domination, Subordination, or Humiliation 

Currant r•■earch has rather consistently separated out 

violent pornography, th• class of materials•• have juat 

diacuaaad, from other sexually explicit matariala. With respect 

to further subdivision the process has bean lass consistent. A 

few researchers have made further distinctions, while most have 
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merely classed everything else 4S •non-violent.• We have 

concluded that more subdivision than that is necessary. Our 

examination of the variety of sexually explicit materials 

convinces us that once again the category of •non-violent• 

ignores significant distinctions within this category, and thus 

combines classes of material that are in f11,;:;:t substantiailly 

different. 

The subdivision we adopt is onB tbat has surfactJ<d in some of 

the research. And it is also one that might explain a 

significant a:nount of what woul(l otherwise seem to be conflictinq 

research results. Some researchers have found negative effects 

fro111 non-violent material, while others report no such negative 

effects. But when the stimulus material these researchers have 

used is ,.::onsidered, there is some suggestion that the presence or 

absence of negative effects from non-violent material might turn 

Gn the non-violent material being considered udegracling," a term 

we shall explain shortly, 46 It appears that eff~cts similar to 

although not as extensive as that involved with violent material 

can be identified with respect t,:> such degrading material, but 

that these effects are likely absent when neither degradation nor 

C6 For exa e, the studies of Dr. Zillmann regarding 
non-violent mater , studies that have been particularly 
influential for some of us, use material that contain the 
fol lowinQ themes: •He is ready to take. She is, ready to be 
taken, This active/passive differentiation that coincides 
with gender is stated on purpose, u Women are portnty•ed as 
"raaaochistic, subservient, socially nondiscriminating 
nympho,"Aaoiacs." Pr. Zillmann goes on to ch,H.:actei:ize this 
IJlaterial as involving mutual consent and no coercion, but 
also describes the films as ones in 1,1hich "women tend to 
overresponu in servin,; the male interest." 
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violence is present. 

An enormous amount of the most sexually explicit material 

available, as well as much of the material that is somew!Hlit less 

sexually explicit, is material that we would characterize as 

*degrading,a the term we use to encompass the undeniably linked 

characteristics of degradation, domination, subordination, and 

humiliation. The degradation we refer to is degradation of 

people, most often women, and here we are referring to material 

that, although not violent, depicts47 people, usually women, as 

existing solely for the sexual satisfaction of others, usually 

men, or that depicts people, usually women, in decidedly 

subordinate roles in their sexual relations with others, or that 

depicts people engaged in sexual practices that would to moat 

people be considered humiliating. Indeed, forms of degradation 

represent the largely predominant proportion of CO!llmercially 

41 we restrict our a1u1lysis in large part to 
degradation that is in fact depicted in the material. It may 
very well be that degradation led to a woman being willing to 
pose for a picture of a certain variety, or to engage in what 
appears to be a non-degrading sexual act. It may be that 
coercion caused the picture to exist. And it may very well 
be that the existing disparity in the economic status of men 
and women is such that any sexually explicit depiction of a 
woman is at least suspect on account of the possibility that 
the economic desparity is what caused the woman to pose for a 
picture that most people in thla society would find 
embarrassing. We do not deny any of these possibilities, and 
we do not deny the importance of considering as pervasively 
as possible the status of women in contemporary America, 
including the effects o.f their current status and what might 
be done to change some of the detrimental consequences of 
that status. But without engaging in an inquiry of that 
breadth, we must generally, absent more specific evidence to 
the contrary, assume that a picture represents what it 
depicts. • 



available pornography. 

With respect to material of this variety, our conclusions 

are subscantially similar to those with respect to violent 

material, although we make them with scme1o1hHt l&ss co:1fidfi!nce and 

our mald.og of them :requites naore 'Ln the way of assumption thlln 

.. ·as the case with respect to violent materiaL The evidence:, 

scientific and other'w'ise, is more tentat:ive, but supports the 

conclusion that che material we aescribe as degrading bears some 

causal relationship to the attitudinal changes we have previously 

ide~tified. That is, substantial exposure to material of this 

variety is likely to increase the extent to which those exposed 

will view rape oc other forms of S';X.Ual violence as les~ serious 

than they otherwise- would have, will view the victims of. rape and 

other forms of sexual lfiolence, as significantly more rosponsible, 

and will view the offenders as significantly less responsible. 

We also conclude that the ~vidonce s~pports the conclusion that 

substantial exposure to materiol of this type will increase 

acc&plance of the proposition that women like to be forced into 

sexual practices, and, anca again, that the wonan who says "no~ 

really means "yes.~ 

With respect to materia1 of this typ~, ther,~ iS less 

evidence causally linking the material wich sexual ag~ression, 

but this may be bt?cause this 1s a cate(Jory that has oeen isclatt~d 

in only a few studies, albeit dn increasing nu~ber. The absence 

nf evidence should ~y nc means be tBken to deny the existence of 

the cam,al link. But bec,n:s,! t~ie caus.:11 link is less the subject 



of experimental studies, we have been r•quired to think more 

carefully here about the assumptions necessary to causally 

connect increased acceptance of rape myths and other attitudinal 

changes with increased sexual aggression and sexual violence. 

And on the basis of all the evidence we have considered, from all 

sources, and on the basis of our own in•ighta and experiences, we 

believe we are justified in drawing the following concl1.u.;ion: 

Over a large enough sample a population that believes that many 

women like to be raped, that believes that sexual violence or 

sexual coercion is often desired or appropriate, and that 

believes that sex offenders are less responsible for their acts, 

will commit more acts of sexual violence or sexual coercion than 

would a population holding these beliefs to a lesser extent% 

We should make clear what we have concluded. here. We are 

not saying that everyone exposed to material of this type has his 

attitude abou.t 13exual violence changed. We are saying only that 

the evidence supports the conclusion that substantial ex:posure to 

degrading material increases the likelihood for an individual and 

the incidence over a large population that these attU::udinal 

changes will occur. And we are not saying that everyone with 

these attitudes will commit an act of sexual violence or sexual 

coercion. We are saying that such attitudes will increase the 

likelihood for an individual and the incidence for a population 

that acts of sexual violence, sexual coercion, or unwanted sexual 

aggression will occur. Thus, we conclude that substantial 

exposure to materials of this type bears some causal relationship 
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portion of what is currently 

standard fare heterosexual pornography, and is a significant 

theme in a broader range of mat.:.arials not co:IM!only taken to be 

sexually explicit enough to be pornographic. But as with 

sexual violent materials, the extent of the effect of these 

materials may not turn substantially on the amount of 

sexual explicitness once a threshold of undeniable sexual content 

is 1:n1rpassed. The category therefore includes a great deal of 

what would now be considered to be pornographic, and includes a 

great deal of what would now be held to be legally obscene, but 

it includes much more than that. Since we are here identifying 

harms for a class, rather than identifying harms caused by every 

member of that class, and since we are here talking about the 

identification of harm rather than making recommendations for 

legal control, we are not reluctant to identify hanim for a claaa 

of material considerably wider than what is or even should he 

regulated by law. 

5.2.3 Non-Violent and Non-Degrading Materials 

our most controversial category has been the category of 

sexually explicit materials that are not violent and are not 

degrading as we have used that term. They are materials in which 

the participants appear ta be fully willing participants 

occupying substantially equal roles in a setting devoid of actual 

or apparent violence or pain. This category is in fact quite 

small in terms of currently available materials. There is sOJne, 

to be sure~ and the amount may increase as the division between 
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the degrading and the non-degradin,;;i becomes more accepted, but we 

are convinced that only a small amount <.•f currently available 

hi~hly sexually explicit material is neither violent nor 

degrading. We thus talk about a small category, but one that 

shoul<, not be ignored. 

We have disagreed substantially about the eUect5 of such 

111aterials, and that should co~e as no surprise. We are dealing 

in this category with •pure" aex, as to which there are widely 

divergent views in thia society. That we have disagreed among 

ourselves does little more than reflect the extent to which we 

are representative of the population as a "1hole, In light of 

that disagreement, it is perhaps more appropriate to explain the 

various vie..,s rather than indicate a unanimity that does not 

exist, within this Corn.mission or ,dthin society, or attempt the 

pn1posterous task of saying that some fundar:a~ntal view about the 

role of sexuality ana portrayals of sexuality was accepted or 

defeated by such-and-such vote. We do net wish to qiva easy 

ans..,ers to hard questions, and thus feel better with describing 

the diversity of opinion rather th<'ln auppressing part of it. 

In e)(aminiog the material in this categoi:y, we have not had 

the ben<i!tit of extensi\le evidence. Research has ~mly rec0ntly 

begun to distinguish the non-violeot but degrading from ioated.al 

that is neither violent noi: degrading, and we have all relied on 

a cornhination of interpnitation of exie.tinq studies that may not 

have dra~n the same divisions, studies that did draw these 

distinctions, clinical evidence, interpretation of victi~ 
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testimony, and our own perceptions of the effect of images 0n 

human behavior. Although the social science evidence is far from 

conclusive, we are an the current state of the evidence persuaded 

that material of this type does not bear a causal relationship to 

rape and other acts of sexual violencb. We rely once again not 

only an scientific studies outlined later in the Report, and 

axamined by each of us, but an the fact that the cor;clusions of 

these studies seem to most of us fully consistent with common 

sense. Just as materials depicting sexual violence seem 

intuitively likely to bear a causal relationship to sexual 

violence, materials containing no depictions or suqgestions of 

sexual violence or sexual dominanc~ seem to most of us 

i.ntuitively unlikely tr) bear a causal relations'.ip to sexual 

violence. The studios and clinical evidence to date are less 

persuasive on this lack of negative effect than they are 

persuasive for the presence of negative effect fur the sexually 

violent matet·ial, b•1t they• seem to us of equal persuasive power 

as tha studi,..s ernd cl inh:al evidence showing negative effects for 

the degra<ling ~ateri~ls, The fairest conclusion from the social 

scie~ce evidence is that there is no persuasive evidence to date 

supporting the connection between non-violent anct non-degradinq 

materials and acts of sexual violence, and that there is some, 

but very limited ~vidence, indicatinq that th,;, connection does 

OQt exist. The totality of the social science evidence, 

therefore, is slightl}' against the hypothesis that non-violent 

and non-degrading materials bear a causal relationship to acts of 
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sexual violence. 

That there ~oes not appear from the social science evidence 

to be a causal link with sexual violence, however, does not 

answer the question of whether such materials might not 

themselves simply for some other reAson constitute a harm in 

themselves, or bear a causal link to consequences other than 

sexual violence but still taken to be harmful. And it is here 

that •H! and society at large have the greatest ditferences of 

opini;,:,n. 

Ona issue relates to materials that, although undoubtedly 

frequently consensual and equal, depict sex0al 

condemned in this and other societies. 

practices 

In addition, level of 

societal condemnation varies for different activities: some 

activities are conde~ned by some people, but not by nthers. We 

have discovered that to some sign1ficant extent the asaessme::t of 

the harmfulnesa of materials depicting s:lch activities correlates 

oirectly with the assessment of the har~fulness qf the acti11ities 

themselves. Intuitively and not experimentally, we can 

hypothesize that materials portraying such an activity ~lll 

either hel.p to legitimize qr will bear some causal relationship 

to that activity its,;;lf. With respect to these u1aterials, 

therefore, it a{lpears that a conclusion about the harmfulness of 

these materials turns on a conclusion about the· harmfulness of 

the activit:z itaelf. As to this, "'e are utH,bl0 to agree with 

respect to many of these activities. our differet)ces reflect 

differences now extant in society at 1arga, and actively debated, 
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and we can hardly resolve them here. 

A larger issue is the very question of promiscuity. Even to 

the extent that the behavior depicted is not inherently condemned 

by some or any of us, the manner of presentation almost 

necessarily suggests that the activities are taking place outside 

of the context of marriage, love, commitment, or even affection. 

Again, it is far from implausible to hypothesize that materials 

depicting sexual activity without marriage, love, cOJ!lll\itment, or 

affection bear some causal relationship to sexual activity 

without marrla~e, love, commitment, or affection. There are 

undoubtedly many causes for what used to be caH.ed the "sexual 

revolution,• but it is absurd to suppose that depictions or 

descriptions of uncommitted sexuality were not among .them.413 

Thus, once again our disagreements reflect disagreements in 

aoc1ety at large, although not to as great an extent. Although 

there are many members of this society who can and have made 

affirmative cases for uncommitted BeJ<uaHty, none of uit. believes 

it to be a good thing. A number of uit., however, believe that the 

level of commitment in seuiality is a matter of choice among 

those who voluntarily engage in the activity. Others of us 

believe that uncommitted sexual activity is wrong for the 

individuals involved and harmful to society to the extent of its 

prevalence. Our view of the ultimate harmfulness of much of this 

48 Nor, of course, do we deny the extent that the 
phenomenon, in part, also goes the other way. Sexually 
expHcit materials in most cases seem both to reflect and to 
cause demand. 
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is as an eapirical matter almost always coincident with the act 

of making sex a commercial enterprise. Whether the act of making 

sex public if done by a charitable institution would be harmful 

is an interesting academic exercise, but it is little more than 

that. Foi in the conteitt we are discussing, taking the act of 

seit out of a private setting and making it public is invariably 

done for someone's commercial gain. To many of us, this fact of 

commercialization is vital to understanding the concern about sex 

and privacy. 

We are again, along with the rest of society, unable to 

agree as to the extant to which making sax public and conwarcial 

should constitute a harm. We all agree for ourselves on the 

fundamental privateness of sex, but we disagree about the extent 

to which the privateness of sex ia mar■ than a matter of 

individual choice. And although wa all to soma extant think that 

sexuality may have in today's society become a bit too public, 

many of us are concerned that in the past it has been somewhat 

too private, being a subject that could not be talked about, 

could not constitute part of the discourse of society, and was 

treated in some way as ffdirty.• To the extent that making sex 

more public has, while not without costs, alleviated some of 

these problems of the past, some of us would not take the 

increased publicness of sexuality as necessarily harmful, hut 

here again we are quite understandably unable to agree. 

The discussion of publicness in the previous paragraph was 

limited to the necessary publicness consequent in making a 
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picture oi a seiwal act, regardless of whether the p1ct1.n:e is 

made public in the oroader sense. But to the extent that this 

occurs, wo are 1:>nce again in a9reen.ent. \'lhile some might argue 

that it is desirable for sexual explicitness to be publicly 

displayed to both willing and unwilling viewers, dRd while some 

might argue that this is either a positive advantage for tne 

ter:.:ai11 of society or ,:,t no effect, we unaniraously reject that 

..:onclusion. We all aQtetl that some latge part of the ~rivat,sness 

of aex is essential, and we .. ould, for ex<'lmple, unani1nously take 

tt:) be harmful to S<lciety a proliferation of billboards displaying 

even the hypoth9size<! highly explicit photoqraph of a loving 

mllrried c<:)Uple enr,iaged in rrnitu<1lly pleasurable and i'.,rocreat i ve 

vaginal intercourse. Thus, to the extent that materials in this 

cateQory are displayed truly publicly, we unanirao,1sly would talrn 

such a consequence to be harmful to a-::;ciet·r in additi<m to !>etng 

har:aful t,l individuals. E:ven if unwilling viewers are offended 

rather than harmed in any stronger sense, we take the larqe sc~le 

offending of the legitillltite sensibilities oi a largt:! portion of 

tho population to be harmful to society. 

i\ number or lofitne~ses have testified about the effects on 

their own sexual relations, u~ually with their spouses, of the 

d-Etpiction on the screen and in magazines or sexual practices in 

which they had not previously engaged. A number of these 

¼'itnssses, all women, bave testified that men in their lives have 

used such l'l\aterial to strongly encourage, or coerce, thell\ into 

engaging in sexual practices in which they do not choose to 
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engage. To the extent that such implicit or explicit coercion 

takes place aa a result of these materials, we all agree that it 

is a harm. There haa been other evidence, however, about the 

extent to which such material might for some be a way of 

revltali ■ ing their aex live■, or, ■ore commonly, ai ■ply 

constituting a part of a mutually pleasurable sexual experience 

for both partners. On this we could not agree. For reasons 

relating largely to the of publicness in the first sense 

discussed above, some aaw this kind of use as primarily harmful. 

Others saw it as harmless and possibly beneficial in contexts 

such as this. Some professional testimony supported this latter 

view, hut we have little doubt that professional opinion is also 

divided on the issue. 

Perhaps the most significant potential harm in this category 

exists with respect to children. We all agree that at least 

much, probably most, and maybe , even all material in this 

~A,norv, regardless of whether it in harmful when used by adults 

only, is harmful when it falls into the hands of children. 

Exposure to sexuality la commonly taken, and properly so, to be 

primarily the responsibility of the family. Even those who would 

disagree with this statement would still prefer to have early 

exposure to sexuality be in the hands of a responsible 

professional in a controlled and guided setting. We have no 

hesitancy in concluding that learning about sexuality from most 

of the material in this category is not the best way for children 

to learn about the subject. There are hams both to the children 



themselves and to notions of family control over a child's 

introduction to sexuality if children learn about sax from the 

kinds of sexually explicit materials that constitute the bulk of 

this category of 11taterials. 

we have little doubt that !lluch of this material dQes find 

its way into the hands of children, and to the extent that it 

dotSs we all agre1: that it is harmf,;L We may disagree about the 

extent to which people ahould, as adults, be tolerated in 

engaging in sexual practkes that differ from th~ norm, but we 

all agree about the question of the desirability of exposing 

childr~n to most of this material, and on that our unanimous 

agreement is that it is undesirable. Fer children to be taught 

by these matecials that sex is public, that sex is commercial, 

and that sex can be divorced from any degree of affection, love, 

colll!l!itroent, or marriage is for us the wrong message at tlle "'1ron,,; 

t:J,me. We may disagree among ourselves about tt,e ex.tent to which 

the affect on chilctreo should justify large scale restrict ions 

for that ceason alone, but again we all agree that if the 

qu0&tion is simply har:n, and not the question of regulation by 

law, that J!l\ateri al in th i .s category is, with few except ions, 

genen1lly harmful to the extent it finds its way into the hands 

of children. F.ven those in society who would be least 

retstricth•e of sexually el':plicit materials t"md, by .!Ind h1rge, to 

li1t1it their vie'ol!!I. to adults. The near unanilllity in society about 

tha effects on children and on all of society in exposing 

children to ~xplicit sexuality in th• form of even non-violent 
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and non-degrading porn09raphic materials makes a strong statement 

about the potential harms of this material, and we confidently 

at;iree with that lon9standin<;1 societal judgment. 

Perhaps the largest question, and for that reason the 

question we can hardly touch here, is the question of harm as it 

relates to the moral environment of a society. There is no doubt 

that nurer<:nu; laws, taboos, and other social practices all serve 

to enforce some forms of shared moral assessment. The extent to 

which this enforcement should be enlarged, the extent to which 

sexual morality is a necessary component of a society 1 s moral 

environment, and the appropriate balance between recognition of 

individual choice and the necessity of maintaining some sense of 

co-unity in a society are questions that have been debated for 

9enerations. The debates in the nineteenth century between John 

Stuart Mill and James ¥itzJames Stephen, and in the twentieth 

century between Patrick Devlin and H. L.A. Hart, are merely among 

the more prominent examples of profound differences in opinion 

that can scarcely be the subject of a vote by this Commission. 

We all agree that some degree of individual choice is necess,u:y 

in any free society, and we all agree that a society with no 

shared values, including moral values, is no aoci•ty at all. W0J 

have numerous different views about the way in which these 

undeniably competing values should best be act:ommodated in this 

society at this time, or in any society at any time. We also 

have nurerous different views about the extent to which, if at 

all, sexual morality is an essential part of the social glue of 



this or any other aociety, We !,ave talked about these issues, 

but we have not even attempted to resolve our differences, 

becaus~ these differences are reflective of differences that are 

both fundamental and widespread in all societies, Th,,t we have 

been able to talk. 1:1bout them has been important to us, and there 

is no doubt that nur views on these issues bear heavily on the 

views we hold about many of the :-10re srnictfic issues that !H:t'lu 

been within the scope of our mission, 

Thus, with respect to the ro~t•rials in this category, there 

are areas of agreement and areas of: disagreemant, We unanimously 

agr,:;e that the m-'ter ial in this cateqoq• in so:oe settin::is and 

'wlhen used for some purposes can be harmf1.il, None of us think 

that the material in tnis category, individually or as a class, 

is in every instance harmless. And to the extent that some of 

the inaterials in this category are largely educ.:ational or 

undeniably artistic, we unanimously agree that they are little 

cause for concern if not made available to children are foisted 

on unwillin;:, viewers. But moat of the materials in this category 

would not now be takan to be explicitly educational or artistic, 

and as to this balance of materials our disagreements are 

substantial, Som~ of us thin~ that some of the !!\aterial at some 

ti511es will be harmful, that sot11e of the material <>t some times 

wi1 l be harmless, and that some of the material at times will be 

benaficial, especially lofhen used for professional or 

nonprofessional therapautic purposes. And some of us, while 

recogni~ing the occasional possibility of a harmless or 
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b,rneficl.al. ;;se, neverthli'loss, f<n· reasons stated in this section, 

fee i. that o:, ::>al,rnce it is a1,propriate to identity the class ,:is 

harmful as a 111!'.ohi, if o:.)t in every insurnce, we hav,1 n~coi:ded 

th L, ,:li s,,,qreement, and stated the various concerns. We ,;:an do 

little more except hop~ that the issues will continue t0 be 

discussed. But as it is discussed, we hope it 1'1'i.ll be reco9ni:ted 

that the class of materials that are neither violent nor 

degrading is at it stands a small class, and many of these 

disagreements are more theoretical than real, Still, this class 

is not eropty, and may at some point increase in size, and thus 

the theoretical disagreements may yet becmne germane to a lar;ier 

class of materials actually available. 

5.2.4 Nudity 

We pause only t>ri6fly to mention the problem of mere nudity. 

None of ue think that the hu~an body or its portrayal is har~ful. 

But ~e all agree that t~is statement is som9what of an 

oversimplification. There may be instances in \thich portrayals 

of nudity in an undeniably se1ual context, even if there is no 

suggestion of sexual activity, will generate many of the seme 

issues discussed in the previous section, There are legitimate 

questions about when and how children should be exposed to 

nudity, legitimate questions abm.it public portrayals ot nudity, 

and legitimate questions about when "mere• nudity stops being 

"m0re" outli ty and has such cl~ar connotations of sexual activiq, 

that it ought at least to be analyzed according to the same 

factors that we discuss with respect to sexually explicit 
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materials containing neither violence noc degradati0n. 

In this respect nudity without torce, coercion, sexual 

activity, violence, or degcadation, but with a definite 

provocative element, r-epcesents ,1 wide cate;:;ory of materials, l,t 

the least explicit ~nd of the sp 0 ctr~m, we could envision 

aesthetically posed, air brush9d photographs of beautiful men or 

women in a ,~)rovoc:\tive context. The pnwoce1ti0n oeriv,:·s from the 

power of sex to attract tho att➔ntions and stir the passivns of 

Such mt,t~rials r.1ay have,. in most uses, little 

negative effect on indiviJuala, [amilies, or society. But at the 

other ,:nd of the continuum, we se,? materials specifically 

designed to maximize the sexual impact by tht! nature of the pose, 

tho caption, the seductive appe;iranco, and the settinq in which 

the model is placed. f'Qr example, cons idur a woman :~hown in a 

reclining position with genitals dlaplayed, wearing cnly ced 

teathers and high heeled shces, holdin,;; a gun and accompanied by 

a caption offering a direct invitation to sexual activity. With 

respect to such '.llore e:.:plicit materials, ..,e weci:, unable to reach 

com~lete agreement. l;;'a ara a 11 <:oncern~,d about the i!llpact of 

such material on children, on attitudes towards women, on the 

relationship between the sexes, and on attitudes towards se~ in 

general, but the extent of the harMs was the subject of some 

difference of opinion. 

None of us, of course, finds har~ful the use of nudity in 

art and for ptainly ~duc:i.tional purposes. Similarly, we all 

believe that in some circumstances the portrayal of nudity may be 
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It la therefore impossible to draw universal 

concluaiona about all depictions of nudity under all conditions. 

But by and large we do not find the nudity that does not fit 

within any of the previous categories to be much cause for 

concern. 

s. 3 The Need for Further Ros;:;;,rch 

Although we have mentioned it throughout this report, it is 

appropriate here to emphasize specially the importance of further 

research by professionals into the potential and actual harms we 

have discussed in this Chapter, We are confidant that the 

quality and quantity of research far surpasses that available in 

1970, but we also believe that the research remains in many 

respect• unsyatematic and unfocused. There is still a great deal 

to be done. In many respects research is stili at a fairly 

rudimentary stage, witb fe\lf attempts to standardi,?e categories of 

analysis, self-reporting questionnain~s, types of stimulus 

materials, description of stimulus materials, measurement of 

effects, and related problel'!ls. 

We recognhe that the ethical problems discuss1cHi 8bove will 

inevitably place some cap on the conclusions that can be drawn 

from the resettt"ch in this area, But apa:rt from this inherent and 

incurable limitation, much can still be done, The research that 

has .led to further subdivisizrn of the large cate9ory of sex,.,ally 

explicit materials has perhaps been the most important 

development in recent years, and we strongly encourage research 

that will deal more precisely with different varieties of 



materials. We also believe that many other specific questions 

are in naad of further research. There needs to be more 

research, for example, about the effect of porn09raphy cm the 

marriage relationship, about the nature of appetites for 

pornographic material and how those appetites are developed, 

about the effect of depiction• of particular sexual practices on 

the sexual preferences of those who view them, and about the 

effects of exposure to pornographic material on children. This 

list could be much longer, but the point is only to shOY that 

much more needs to be done. 

Some of the profeesionals who have provided evidence to us 

have been quite outspoken in their views about what the 

govern111ent in general or the legal system in particular ought to 

do about pornoc;iraphy. This phenomenon has been about equally 

tiivided between those researchers who have advocated fewer legal 

controls and those who have advocated more. While we do not deny 

to citizens the right to speak out on matters of public concern, 

we ought to note that we have tended to rely most on evidence 

provided by those who seem less committed to a particular point 

of view beyond their scientific expertise. We deal in an area in 

which a great deal must be taken on faith, includino description 

of stimulus materials, deecription of ••p•riaental environments, 

questionnaire deai9n, and description of what may or may not have 

been told to subjects. At no time have we suspected any 

scientist of deliberately or even negligently desioning an 

•xp•rlaent or reportin9 its results, but it remains nevertheless 
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the case that ther~ is room for judgment ,¼nd roo,n for discretion. 

Where a researcher has c.akcn on the cole as ,e.ctive crusadEH', one 

~ay or an0ther, on the :nsue of iovernmental control of 

pcrnography, we are forced to question more than we would 

other"1ise have done the >tfa).' in ;,1hich this judg1P-ent and discret"ion 

hds teen exercised. We will not suggest how any resear-:her 

should balance the issue of bis or her o~n credibility against 

his ,.,r tier own strong feelin,;is about :,n issue of importance, But 

we will note thac the more that is expected to be taken on trust, 

the 1:iore li~ely 1t is that activ~ involvem~nt with respect to 

what. is to be done with the results of the r-esearch will decr4lase 

the a~ount of trust, 





Chapt€'r 6 

Laws And Their Enforcement 

6.1 An Overview of the Problem 

rn Chapter 5 of this Part we explored the various harms 

alleged to oe caused by certain kinds of sexually explicit 

!llateri«ls. We also .indicated our conclusions witt1 respect to 

questions of harm. But as we insiP~ed throughout Chapter 5 of 

this Part, ~he fact thac a certain kind of material causes a 

certain kind of harm, although generally a factor in making 

decisions about law and law en{orce•ent, doea not by itself 

entai 1 the con,:;;l·.Jsion that. the rnateci.al causinq the h,•trni shm1ld 

be .::ontrol l,3d by the law. In some c1:1ses private act: ion may be 

more appccpriate than governmental action. In some cases 

governmental action, eVf!n if ideally appr.opriate, l!lay b~i 

inadvi•,;able as a ~atter of pol icy or un\olorkable aa a matter of 

practice. And in s0~e cases governmental a=tion may ~v 

unconstitutional. Still, the prevention and redress of harms to 

ind'. viduals and har11;s t.o s<:,cietit have long bee~ among the central 

functions of government in general and law in particular. 

Although we ,¼n! ser,sitive to U,., r-.pac.;; t:,et\llce:1 what is harmful 

and wh~t harms tt1.;; goven\l!tent ought to address, at least we a tart 

wi.th the 2rnsumption that ·;;hen, there ts an identI:iF:d harm, then 

governmental action ougnt seriously to be considered. 

caeca the result of that consideration will be t~e conclusion 

that g~vernmental act.ion is inappropriate, unworkable, or 

unconstitutional. But so long as we have identif:ed harms, we 
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must consider caref\llly the possible legal remedies for each harm 

we have identified, 

He have tded to (";Ons ider as broadly as possible the kinds 

of legal remedies that might be appropriate to deal with various 

harms. Although enforcement of the criminal law has lon,; been 

considered the primary legal tool for dealing with harmful 

sexually explicit material, it has not been the only such tool, 

and ou•Jht not to be considered the only possible one. We have 

tried to be as open as we could be to various options in addition 

to or instead Qf enforcea1ent of the criminal law. Thus in this 

Chapter we will consider the appropriateness, as exclusive or 

supplemental remedies, of zoning, administrative regulation, 

civil remedies fvr t'!amaqes in the form of a civil riqhts action, 

civil remedies to obtain an injunction, and other possible legal 

responses to the h&n:is that have been 1denti fied, We do not 

claim to be exhaustive in our consideration of regulatory 

options. S1:,me options that have been sug-;iested to us simply do 

not warrant discussion. And others that we mention briefly could 

and should b,;,, explored more tiH)roughly !";y othe!:s. But it is 

important to us to emphasize that approaches other than the 

traditional criminal law sanctions do exist, and are an integral 

part of thinking ;;ar"'ful ly about the issue of porn<>graphy. 

6 ,2 Should B Law? 

6.2,I The uestion is oere ulation 

Numerous witnesses at our public hearings, as well aa many 

others in written eviJence or in various punlications, have urged 
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upon us the view that pornography should not be regulated by law. 

Because such arguments have been around for some time, and 

because such arguments were substantially accepted by the 1970 

Commission, we have vary seriously considered them. 

significant extent, however, the arguments remain unp&rsuasive. 

Many of the arguments against regulation, both those made 

currently and those made earlier, rest on claims of harmlessness 

that, as we have explained in Chapter 5 of this Part, ■re aiaply 

erroneous with respect to much of this material. Some of these 

clai■■ of h■ r■ leaane■ s tend either to ignore ■uch of the 

evidence, or to extrapolate from plausible conclusions about the 

most im,ocuous material to co1u.::lusions about an entire class. 

Others start with the aaswaption that no finding of harm can be 

accepted unless it meets some extraordinarily hioh burden of 

~roof,• burden of proof whose rigor often seems preaised on an!. 

priori assertion that the material being discussed ought not to 

be regulated. 

In addition to erronaou■ or skewed claims of harmlessness, 

many of the argument~ against regulation depend on claims of 

unconstitutionality that would r•quire for their acceptance a 

view of the law atrikingly different from that long accepted by 

tha Supreme Court in its rulings on obscenity. As we discuss in 

Chapter 3 of this Part, we accept tba Supreme Court's basic 

approach. to the constitutional question. To the extent that 

claims for non-regulation thus rest on constitutional arguments 

with which neither wa nor the Supreme court accept, we reject 



those arguments for non-regulatinn. 

To the extent that argument& for non-regulation~~ not 

dep,md on imp'i.ausitile ciaiins of ha_rmlessness c'.>r rejected claims 

of unconstitutionality, however, they deserve to be taken even 

more seriously. As questions at policy in particular areas or 

the appcopriateness of governmontal action in gener,~1, ser lous 

arguments have been made that go to the most fundamental 

questions of what governmonLal action is designed to achieve. 

Wo ha~•e thought carefully about these issues ,1xplicitly, 

and in doing so we have found it necessary to racast the 

q•Jestion. The question as often presented·to us in effvct asks 

whether, it we had no la1o1s dealing with p0rnography, we would 

want them. This question is not the same as tl.e question 

whether, given ltiO years of pornography regulation in the United 

States, we should repeal it, Althou9h virtuall::,1 every argument 

for deregulatioh presented to us has been in the former tone, it 

is the latter that represents re~lity. We certainly do not take 

everything that is to be l.n0vit<1ble, and ,.,e deem it iraportant to 

treat even that which has been assumed for generations as open 

for serious and fuundational reconsideration. Nevertheless, it 

remains the case that there are vast real and symbolic 

ctifferences between not doing what has aot before been done and 

undoing what is currently in place. To undo makes a statement 

much stron.;ier than that made by not doing. ln many cases it may 

be fully appropriate to make this stronger statement, but we 

presuppose hero that the evidence and our convictions must be 
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stronger to urge dismantling what l.s now in place than it would 

have to be to refuse to put in place what did not now exist. 

recognize that this is an area ma.eked by serious 

debate, involving plausible arguments both for and against 

regulation. Where the issues are not all on one side, we have 

given some \¥eight to the considered jud!;Jment of the past. In 

some sense, therefa:n:e, the burden of proof is on those who would 

urge adoption of a variety ,of governmental re9ulation that does 

not now exist. In a nation founded on principles of limited 

goverru:nant, those who ;.ould make it less limited l'HIVB the 

obligation to persuade. But where there exists a present 

practice and long history of regulation of a certain variety, the 

burden is on those who would have government make the necessarily 

much stronger statement implied by an affirmative act of 

deregulation. 

In light of this, we take the question of the governmental 

regul~tion of the legally obscene not to be whether if we did not 

havs obscenity 1 aws wou .ld we ,,n:m t them, but whether given that we 

have obscenity laws do we want to abandon the~. In many areas 

the issues before \.IS are not close, and how the question is put 

does not determine the outcome. But in many other areas the 

queati.ons are indeed difficult, and how the questions are oast, 

and where tbe burden of proof lies, do make a difference. With 

reference to criminal sanctions against the legally obscene, for 

example, the burden must be on those who vvuld have us or society 

make the specially strong state~ent implicit in the act of 
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But with reference to certain forms of rei;rulation that 

do not now exist, the burden is siailarly on those who would have 

ua or society make the specially strong statement iapllcit in 

urging the totally new. 

6.2.2 Law Enforcement, Priority, and Multi2le causation 

As we have discussed in Chapter 5 in this Part, most of the 

harms that we have identified are not caused exclusively or even 

predominantly by pornography. In Chapter 5 in this Part we 

diacu■sed tbla proble■ of multiple causation in ter■a of 

rel~tively abstract questions of harm. But when the phenoaenon 

of multiple causation is applied to actual probleas of laws and 

their enforcement, the issue gets more difficult. Even if it is 

the case that a certain form of sexually explicit material bears 

a causal relationship to harm, tile queatlon remains whether aome 

other stimulus has an even greater causal relationship. Except 

P4Jripherally, we could not be expected to delve deeply into all 

posaibl• other causes of sexual violence, sex discrimination, and 

excess sexual aggression. To the extent that we ■ ake 

recommendat ioma about law enforcement, we make them from a 

pr•supposition that others from a larger perspective must make 

the ultimate detenninaticms aoout allocation of scarce financial 

and other societal resources. This task includes not only the 

allocation of resources among various causes of the harms we have 

identified¥ but also involves the even more diffi<:mlt queation of 

difficult questions, and we do not claim that either siaple 



formulas or easy platitudes can answer questions about, for 

~xa■pl•, apportioning money among cauntar■■asura ■ again ■ t 

poverty, racism, terrori8■ , and sexual violence. Nona of us 

would say that any of these is unl■portant, but we recognize 

that in• world of ■care■ resources the long term commitment of 

resources to combat one evil inevitably draws resources away fro■ 

those available to combat another evil. Even if one assumes that 

there are currently underutilized resources that could be 

allocated to the harms we discuss here, such an allocation still 

Involves a decision to allocate tba currently underutilized 

resources to combat th••• harms rather than some others. we have 

no solutions to these intractable proble■s of priority in a world 

in which there is more to do than there are resources with which 

to do it~ Nevertheless, we feel it iaportant to note bare that 

we have not ignored these problems, and we urge that everything 

we say be considered in light of these considerations. 

Although we are sensitive to the difficulty of problems of 

priority, we still feel confident in concluding that, at the very 

least, the problems of sexual violence, sexual aggression short 

of actual violence, and sex discrimination are serious societal 

proble~a that have traditionally received a disproportionately 

small allocation of societal resources. To the extent that we 

would be asked the question whether resources should be expended 

on alleviating these problems rather than dealing with others, we 

assert strongly that these problems have received less resources 

than we think desirable, and that remedying that imbalance by a 
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possibly disproportionate allocation in the opposite direction is 

appropriate. 

The conclusion in the pre-vious paragraph does not ad.(i.te-ss 

the qwfrstion of priorities of approach once we have <le<cided to 

treat these prohlel\\s as high priority matters. WitJ-, respect to 

p~iorities in dealing with the problems of sexaal violence, 

sexual aggression not involving violence, and sex discrimination, 

people disagree about the 0ptimal priority that dealing in some 

way with sexually violent pornography an~1 sexually de,;iradinq 

pornaqraphy ought to have, But images are significant 

determinants of attitudea, and attitudes are significant 

~eterminanta of human behavior. To the extent constitutionally 

permissible, dealing with the 1t1essages all around us seems an 

important way Qf dealing with the behavior. We have concluded 

that the images we deal with here seem to be at the least a 

substantial caus<¼ of tho rui;rms we have identified, But colllmon 

sense leads us to go further, and to suppose that the images are 

a significant cau~e even when compared with all of the other 

likely causes ot these same harms, To the extent tha~ this 

substantial causal relationship has not bean reflected in tho 

realities of law enforce11ent, we have little hesitation in making 

recono.mendations a.bout increased pd,ority. 

6.2.3 The Problem of Underinclusiveness 

The problem of multiple causation is addressed to those 

causes of m:n:tain harms other than some varteties of pornographic 

materials. Th9 problein has another aspect, best referred to as 
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the problem of underinclusiveness. For even if ,;e restrict our 

consideration to sexually oriented images, to the various kinds 

of sexually explicit materials discussed in Chapter 5 of this 

Part, it is certainly the case that many of those materials are 

constitutionally immune from governmental regulation, And to the 

extent that the material involved becomes less explicit, the 

immunity from regulation, as a raatter of current 1aw, increases. 

A gn,at de,al of sexua1 violence, for exampl.,;, is part of loss 

sexually explicit and generally available films and magazines, 

and because it is presented in less explicit fashion in the 

context nf some plot or theme it remains beyond the realm of 

governmental control, although non-govern:nental self-restraint or 

citizen action seems highly appropriate. And when we include 

various other sources of sexually oriented ~essages and images in 

contamporary society, fc::,m primr., time television to thB lyrics of 

contemporary IT,usic to adv,:i,rtisements for blue j,3ans, it is even 

more apparent that much of what people Rre concerned with in 

terms of truly pornogcaphic materials might zilso be a concern 

with respect to an im~nonse range and yuantity cf 11rnterials that 

are uncpwst1onably protected by the Pirst Amendment, Hc,ny of 

these ~aterials may present the message in a s~re diluted form, 

but certainly their prevalence more than c0mp~nsates for any 

possit-le di.luticn. As a n1sult, tiv"',-, the most stringent le9al 

strategies within current or even in any way plausi~le 

constitutio~al limitati0ns woald likely address little more than 

th0 tip of the iceberg. 



we thus confront a society in which the Constitution 

properly requires governments to err on the side of 

undacrogulation rather than overragulation, and in which the 

First Amendment leaves most of the rejection of unacceptable and 

dangerous ideas to citizens rather than to govarnment. Faced 

with this reality, it would be e.ssy to note the irremediable 

futility of being limited only to a thin slice of the full 

problem, and as a consequence reco~mend deregulation even as to 

the material we deem harmful and constitutionally unprotec~:ed. 

But this would be too easy. First, it ignores the extent to 

which the materials that can be regulated consistent with the 

Constitution may, because they present their messcl,Jes ir'. a forn 

undil'.Hed by any ap;;>eal to the intellect, bear a causal 

relationship to tbe hac~s we have identified to a 

disprorH>Jitionate degree, And with respect to sexual violence, 

these materials may disproportionately be aimed at and influence 

people more predisposed to tnis form of behavior. For.· both of 

these reasons, most ::,f us believe that in many case3 th..

harm-c.:rnsin:i capacities of' some sexually explicit ,1,ar:erial may be 

more concentrated 1n that which is cons:5tutior:ally requlable and 

le-7ally obsc.ane than in that which l.s plainly protected by tt;e 

constitution, This factor of corn;entr-ati(,n of harm may itself 

justify rQaintaininq a strategy oi la,.; •,rnforcement in the face of 

massive underinclusiveness. 

More sir;ni.ficantlf, !1owever, law serves an irt,;:wrtant 

symbolic function, ~nd in nany areas of life that which the law 



condemns serves as a model for the condeanatory attitudes and 

actions of 1,>rivate citizens. Obviously this symbolic function, 

the way in which the law teaches as well as controls, ls preRised 

on a general assumption of legitiaacy with respect to the law in 

9eneral that generates to many people a presumption that the 

law's judg111ents are morally, politically, and scientifically 

correct in addition to being merely authoritative. In making 

recommendations about what the law should do, we are cognizant of 

the responsibilities that accompany law's symbolic function. We 

are aware as well of its opportunitie~, and of the symbolic 

function that may be served by even strikingly 1.m,deriru::h.mive 

regulation. Conversely, we are aware of the message conveyed by 

repeal or non-enforcement of existing laws with respect to 

certain kinds of materials. To the extent that we believe, as we 

do, that in a number of cases the message that is or would be 

conveyed by repeal or m:m-enforcement is exactly the opposite 

mes1.uge from what we have concluded and what the evidence 

supports, we are unwilling to have the law send out the wrong 

signal. Especially on an issue as publicly noted and debated as 

this, the law will inevitably send out a signal. We would prefer 

that it be the signal consistent with the evidence and consistent 

with our conclusions. 

6.J The Criminal Law 

In light of our conclusions regarding harm, and in light of 

the factors discussed above in Section 6.2, we reject the 

argument that all distribution of legally obscene pornography 
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should be decriminalized. Even with that conclusion, however, 

many issues reJQain, and it is to these that we now turn. 

6.3.l The Sufficienc of Existin Cri~inal Laws 

The law$ of the United States and of almost every state make 

criminal the sale, distribution, or exhibition of material 

defined as obscene pursuant to the definition set forth by the 

Supreme Court in Miller v, california,50 The enormous 

differences among states and among other qeographic areas in 

obl!cenity law enforcement are due not to differences in the la'ws 

as written,51 but to differences in how, how vigorously, and how 

often these laws are enforced. 

Some 'olitneases hove urged us to recomrt!end chanqes in Uie 

criminal law resulting in laws that are significantly different 

in scope ,,:· in method of operation from those ,101o1 in force, We 

obscenity law that would make the display of ~ertain activities 

automatically obscene and we have been urged to recc~mena a 

definition of the legally obscene that is bro,':l,for than that of 

!hller. We have thought carefully about these and similar 

sug9esti•:::ns, but we have rejected therfl. We have rejected these 

suq9estions foe a nmiber of reasons, the !!lost importM1t of which 

5t1 .;n u.s. 1.5 0973). We discuss MiJler and other 
applicable cases in d&tail in Chapter: 3 of this Part. 

Sl The::e ,,::e exce,)tions to this, however. for 
example, California has until recently employed 1s a 
definition of obscenity not the test in Miller, but the 
•utterly without redeeminq so.::ia.l value" test fr0m Memoirs v. 
Massachusetts, 383 U.S. 413 (1966). 
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is that it has not been shown that the basic definitions or broad 

methods of operation of existing laws are in any way insufficient 

latJal tools for those who care to use them.· Some witnesses have 

complained about the uncertainty of the existing le9al definition 

of obscenity, but it has appeared to us that these uncertainty 

claims have usually been the scapegoat for relatively low 

prosecutorial initiatives. A substantially larger number of 

witnesses involved in law enforcement have testified that they do 

not find excess uncertainty in the Miller standard as applied and 

interpreted, and consequently believe that the existing laws are 

sufficient for their needs. The success of prosec:utorial efforts 

in Atlanta, Cincinnati, and several other localities, in which 

vioorous investigation, vigorou■ proseaution, and ■tringent 

sentencing have substantially diminished the availability of 

almost all legally ob■oene materials, plainly indicates that the 

laws are there for those areas that choose the course of vigorous 

enforcement. We recatJnize that not all localities will wish to 

make the eo1111111itmenta of resources that Atlanta and Cincinnati 

have, but the experiences in such localities persuades us that 

the desire to have new or more laws, while always appealing as 

political strategy, is in fact unjustified on the record. 

Moreover, a new law incorporating a definition of its 

coverage different from that in Miller would be sure to be 

challenged in the courts on constitutional grounds. At the 

moment, the conclusion must be that these proposals are 

constitutionally dubious in light of Miller, that they would 
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remain sc unttl there -,uts a Supreffle 1::ourt d,:;,cision vali,1ating 

them and in effect overruling Millar, and t~at there is no 

indication at the pre&ant time that the Supreme Court ls inclined 

in. th.is di.:rectinn~ Even. a:ssu1ninq a d~sire to .re:strict materi,r,1s 

not ;.:urrent ly subject to restri')tioo under Miller, a ,iesi..re t'!lat 

,'nest of Uf.l ;1o n;)t share, we find a strategy of einbarkins;_; 0•1 year& 

•>f constitutional litigation with little likelihood of success to 

be hi,;Jhly counterproductive 1,rnl.;,ss the current state of the law 

is ,'!istinctly :.rnsatisfactory in light of the desire tJ> pursue 

legitimate goals. Because we do nol.: find the existi:'lg state of 

the law unsatisfactory to pursue the goals we have urged, we 

reject the view that laws incorporating a different and 

constitutional.ly suspect definition ,:,f coverage are nee,:le<l or are 

in any way desirable. 

6.3,'.2 Th~ Prcblel'lls of r..a111 Enforcement 

If the Ia·,15 on the books are sufficient, then 111hat: explains 

the lack of effective enforcement of obscenity laws throughout 

most- parts of the country? The evidence is unqHestionable that 

.,.,i th few exceptions the obscenity laws that are on the books go 

unenforced. As of the dates vhen the testimony was presented to 

us, cities as iarge ,as Miami, Florida, and Buffalo, New Yori,;, had 

but one police officer ossi900'1 t<:) .:;,flforceNent of the obscenity 

laws. Chicago, Illinois, had two. Los An9eles,, California, had 

fewer th,?kn ten, The City of New York will not take action 

against establishments viol.at i ng the New York obsc~nity laws 

unless there is a specific complaint, and even then prosecution 
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is virtually non-existent. 

almost exclusively to child pornography and ta a few major 

operations against large pornography production and distd.bution 

networks linked to organized crime. From January 1, 1978, to 

February 27, 1936, a total of only one hundred individuals ware 

indicted for violation of the federal obscenity laws, and of the 

one hundred indicted seventy-one ware convicted.52 

From this and much more evidence just like it, the 

conclusion is unmistakable that with respect to the criminal laws 

relating to obscenity, there is a striking undaranforcamant, and 

that this underenforcamant consists of undarcomplainlng, 

under investigation, tmdarprosecuticm, and um::lersentenc i ng. The 

reasons for this are complex, and we regret that we have not bean 

able to explore nearly as much as we would have liked the reasons 

for this complex phenomenon. We offer here only a few 

hypotheses, and hope that further research by criminologists and 

others will continua where we leave off. 

With respect to sentencing, the evidence was almost 

unanimous that small fines and unsupervised probation are the 

norm, with large fines or sentences o.f incarceration quite rare 

throughout the country. In examining this phenomenon, we can 

speculate on a number of problems. When the prosecution involves 

as defendants those with significant control over the enterprise, 

the defendant is likely to appear as very much like the typical 

52 Of the remaining twenty-nine cases, only three 
resulted in acquittals. 
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*white collar• criminal nicely dressed, well-spoken, and a 

residence in the suburbs. A person fitting this description is 

least likely in contemporary America to receive jail time, 

problem of undersentencino is traceable to the same c,t..1ses that 

have produced the same phenomenon with regard to other crimes. 

People who have control over the sale of illegally obl!lcene 

materials do not go to jail for many of the same reasons that 

price fixers, oo~ter adjusters, and securities manipulators 

do not go to jail, and if they do it is still leas oft•n and for 

less thm than do people conudtting other criroea that allow 

equivalent statutory sentences. Moreover, like th••• end other 

crlm••• obac■nlty offenses often appear to both judges and 

probation officers•• leas serious than violent crimes, and often 

aa evtm leas serious than various crim&a against property. To a 

significant extent 1 those involved in the sentencing process tend 

not to pen::eiv® obscenity violations as serious crim&a. ffllether 

these judgaenta c,f seriousness made by judgea eu1d probation 

offic;s:es are or ;u:·e not correct is of course debatable, but the 

point remains that there seems to be a substantial interposition 

of judgment of seriousness between the legislative determination 

inwolves only a fine and unsupervisEHi probation, and is often 

treated by the defendant as little more than a cost of doing 



With respect to those without ownership or managerial 

control, usually ticket takers or clerks, many judges and 

probation officers seem understandably reluctant to iapose 

periods of incarceration on people who are likely to be 

relatively short term employees earning little more than the 

minimum wage. Although in some cases ticket takers or clerlu; are 

involved with the business itself, more often they are not. With 

some justification in fact, therefore, some judges perceive that 

people who would but for fortune be clerks in candy stores rather 

than clerks in pornography outlets should not receive jail time 

for having taken the only job that may have been available to 

Whatever the causes of undersentencing, it is apparent that 

with the current state of sentencing the criminal laws have very 

little deterrent effect on the sale or distribution of legally 

Although we have recommended mandatory 

minimum sentences for second and further offenses, some of us are 

not coiwinced that this will actually serve as a solution, for in 

many areas mandatory sentencing may result in plea bargains for 

53 In this connection, wo should note our support land 
our specific recommendation in that section of this Report) 
for use of the Racketeer Influenced and Corrupt Organizations 
(RICO) Act as a method of requiring many of those convicted 
of multiple and substantial obscenity violations to disgorge 
the profits from their enterprises. Whether in this form or 
another, mothods of attacking profits, or the assets 
purchased with those profits, seem likely to ba more 
effective financial deterrents than substantially smaller 
fines. 
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lesser cha~ges, or prosecutorial relucta~ce t0 proceed against 

s-01neone the _pr-osecutor is. unwi.llin~; to seB qo to jail,., None ot 

us are .;,::ertain about t.h.r;r effects of mand-,~tory sent-encin.g, and 

mandutory sentencing may be appropriat0 if it ~omports with 

prncti0es for crimes of eq~ivalent seriousness within a 

j~risdiction. But we fear that ti1e problem of undersentencing is 

more complex than simple, and to the extent that ~andatory 

;ninimu111 sentencinq raa1 in practice be only cos!ll~tic, it .s!HH.1ld 

not blunt efforts to look further for the roots of the pr,::,blern of 

undersent~ncin9, 

The problem of undersentencing is l H,eiy to affect the levtl 

ot' prosecuti.;;m. When the end result of even a successful 

prosecuth1n is a fine that is insignificant compared to the 

profits of the operation, o~ at most a period of incarceration 

that is ao mintmal dS to have insignificant deterrent, effGct, the 

incentive to prosecute diminishes on the part of both prosecutors 

and law enforcement personnel. The petentially light sentence 

magnifies the fact that obaceni ty prosecuth.,ns are likely to be 

properly percei·,;,ed as necessitating a high expendi tvre of time 

and resources as well as ;;;eing, in terms of t~1e likelihood of 

sec:Jcing a conviction, high l:'isk enterprise,i. The defendants 

will usually be represented by sophisticated lawyers with a 

mandate to eng;,,ge in a vigorous and extensive defense. It would 

be a race pros~cutor who did nae understand the difference 

between prosecvting a mugger represented by a younq public 

defender wich too !l'lany cases and too little time and resourc~s, 
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on the one hand, and, on the other; prosecuting a pornography 

distributor who has a team of senior trial lawyers at his 

disposal and who will probably receive only a minimal sentence 

even if convicted. 

In addition to the fact that obscenity nr·ns,Ar•11~,1 are seen 

as high risk and low reward ven.tures for prosecutors and law 

enforcement personnel, it is also the case that involved in 

obscenity investigation or obscenity prosecution is likely to be 

lower in the hierarchy of esteemed activities within a 

prosecutorial office or within a police department. This may 

stem in part from the extent to which the personal views of many 

people within those departments are such as to treat these 

matters as not especially serious. The extent to which this is 

so, and the extent to which there are other factors we have been 

unable to isolate, we cannot at this time determine. But we are 

confident that the phenomenon exists. 

The upshot of all of the above is that we are forced to 

conclude that the problem of underprosecution cannot be remedied 

by saying that enforcement of the obscenity laws ought to 

have a higher priority, or simply by providing more morHfY for 

enforcement, or simply by increasing the amount of coimunity and 

political pressure on all those involved in the law enforcement 

effort. We do not discount any of these approaches, as all have 

proved effective at times when used in conjunction with other 

techniques of changing law enforcement practices, but it is clear 

that the dynamics are sufficiently complex that no on0 remedy foi: 
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the problem will suffice. There is a multiplicity of factors 

explaining tbe lack of enforcement, and changing that situation 

will nc1qui.t:e a multlplicity cf remedies. We ur<,Je that many of 

the specific rec<)!Mlendations we suggest be taktm s1;1riously, 

6.3.3 Federalism 

We operate in a nation with dual systems of criminal law. 

The laws ,:,f g\Ost stat:es make the sale, exhibition, or 

distribution of obscene material a crime, but federal law also 

inakes it a crim~ tQ use the mails or the facilities of interstate 

commerce for such purposes. In thinking about law enf0rcement a 

recurring issve is the proper a;;,here of operation for federal la1o1 

~nd the proper sphere of operation for state law. 

Putting aside the enforcement of federal laws against 

child potnoqraphy, which we diecuss in Chapter 7 of Utis Part,54 

federal law enforcement efforts are now directed almost 

exclu9ively againet large nationwide obscenity distribution 

networics with knc,m cc,r.nactions \otith on6anized crime. 

exceptions, there is little enforcement of federal obscenity laws 

54 In addition to trying tn achieve some degree of 
analytic clarity, we put aside child pornography in this 
cont.ext because ·11e note t:hc extent tc-, which pcosecutors and 
otner la-., enforcenlant otftcials hav-0 frequently relied on ttw 
n~mber ot: child pt)rncgt"aphy prosecutions to •Jive a ;;ieneral 
impression of ,:igorous enforce;n,ent of the obscenity l,avs in 
t:heir jurisdiction, On closer examination, it has us·ually 
appea~ed that there was a great deal of activity with respect 
to child pornoqt:aphy, and virtually none with respect to the 
,,bacen i ty laws, we do not of course deny tllt" importance of 
allocating large amount,:; of res<iurcas t,:, -::hild pornography. 
>le do not believe, however, t.hat any pul'.'pose is served by 
clouding the existing st&ta of affairs vith reapect to the 
entorce~ent of the obscenity laws. 



in cases not involvin9 some strong auspielon of orc;ianhed crhne 

involvement. For example, despite reasonably clear evidence tbat 

aophiaticat9d multi-state operations dealing in large quantities 

of legally obscene material have substantial contact ■ with 

localities such as Los Angele■ and New York City, there has been 

aaaentially no federal prosecution of the obac•nity laws in the 

Central District of California and the Southern District of New 

York. we mention these particular districts only because they 

are large and have within them particular concentrations of 

either production or distribution of legally obscene materials. 

But the pattern of federal non-involvement is not limited to 

these districts. Tile nationwide pattern of little federal 

prosecution seems to have changed somewhat within the past 

months, most likely as a result of the publicity associated 

with this Commission, but it remains a safe conclusion that 

enforcement of federal law has been minimal. 

we note the extent to which it has become common to assume 

that whenever there is a large problem the solution ought to be a 

federal one. Witness after witness representing some branch of 

state law enforcement complained that the real problen was the 

lack of fadera1 support. Although•• syap~thise with these 

witnesses in their attempts to get more support far their 

efforts, we are dismayed at the unwillingness of the states to 

assume the bulk of the responsibility for enforcement of the 

criminal law. Although we do not deny the extent of federal 

responsibility, and although we do not deny that some states have 
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budgetary crisea. that approach in seriousntH:Ul if not in magnitude 

that of the federal goverrnnent, there comes a point at which the 

ready zolution of more federal mcmey for even the most worthy 

endeavors can no lon99r be the strategy of first resort. We are 

aware of our responsibilities, now a matter of law as well as 

good sense, to look for alternatives other than major additional 

expenditures of federal funds with respect to our own rathec than 

someone else•s agenda, and we urge that states consider their law 

enforcenwm.t responsibilities mindful of these com.d.deraUoru,. We 

also note that in our federal system primary responsibility for 

law emforcement has always been wiU1 the states. The police 

power of the states: has collU!lcmly been taken to im::lude primary 

responsibility for dealing with the very types of harms at which 

And the conatitutional 

c~ltment to• federal system assume!:> that state involvement ls 

preferable to federal in areaSs; such ae most of the ,criminal law, 

in which lcn::al decisions may vacy. We see no r■aaon not to make, 

in general$ th■ ■•me assumptions with respect to the enforc■■ent 

of obscenity laws. 

D ■■ plte our view that primary law enforcement 

responsibilities rel¼t with the su.:ates, federal law and federal 

1■• enforc•~nt have an essential role to play in the enforcement 

of the obsc■nity laws. Most of the material that•• find li!Ost 

harmful is distributed throughout the country by meeuis of large 

and sophisticated distribution networks. It is precisely with 

respect to this kind of massive and complex interstate (and 
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international) operation that the special skills and resources of 

federal investi9ative agencies are moat needed, and to which the 

nature of federal cri■inal prosecution i ■ moat suited. 

Prosecutions can, as with the MIPORN proaecutiona in Miami, join 

in a eingl• prosecution people from different states who are 

integral and controlling parts of the same enterprise. And the 

federal judicial apparatus is often more suited than that of the 

states where evidence and witnesses must be secured from 

throughout the country. 

Thus, we do not see the scope of federal prosecution as 

being limited to cases involving demonstrable connections with 

or911nh:ed crime. In any case in which the evidence indicates a 

multi-state operation of substantial size and sophistication, 

federal rather than or in addition to state law enforce■ant is 

most appropriate. By concentrating vigorou■ ly on such 

operations, federal prosecutorial and investigative resources 

will be reserved for the cases in which federal Involvement has 

the greatest co11parative advantage, while still reserving to the 

states that primary role in more local law enforcement that is at 

the core of our system of federalism. 

6.3.4 What Should Be Prosecuted? 

In Chapter 5 of this Part we discussed at length the 

increasing trend in the scientific research and in general 

discussions of this subject to recognize that not all 

pornographic items are identical. There are substantial 

differences in the content of such materials, and we have triad 
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in the rough categorization of Chapter 5 of this Part to express 

our sy~pathy with these effort■ to advance the clarity of 

thinkin9 about the issue of pornography. Indeed, we hope that we 

have contributed to those efforts. As the natural consequence of 

these efforts to recognize the differences among pornographic 

materials, we urge that thinking in terms of these or analogous 

categories be a part of the analysis Qt the total law onforct)ment 

eUort. 

The categories we discussed in Chapter S of this Part 

encompass a range of materials far l:n::oader than the l&gal ly 

obscene, and thus, in the context of this discussion of the 

critdnal law, a range of material3 far broader than what -we know 

0<1n be prosecuted consistent with the Constitution. 

Neve:rthelesa, these categories, with the exception of nudity not 

involving the lewd exhibition of the genitals, exist within as 

well as around the leQally obsc6ne, material that has been or 

could be crlmlnally prosecuted consistent with the Miller 

standard, there axist materials that are sexually violent, 

materials that are non-violent but degrading, and materials that, 

although highly sexually explicit and offensive to many, contain 

neither violence nor degradation. I n 1 i g ht o f our 

conclusions in Chapter S of this Part, we ~ould urge that 

prosecution of obscene material& that portray sexual violence be 

treated as a matter of special urgency, With respect to sexually 

violent materials the evidence ls strongest, societal consensus 

is greatest, and thr, conseq012nt harms of i:ape and otner fon1s of 
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sexual violence are hardly ones that this or any other aociety 

In light of thl ■, •• would urge that the 

prosecution of le9ally obscene material that contairu;i violence be 

placed at the top of both state and federal prioritiaa in 

~nforcin9 the obscenity lawa.55 

Nitb respect to material• that ■ re non-violent yet 

degrading~ the avid0nca supporting our findings is not as at:n:mg 

aa it is with respect to violent materials. And on the available 

we hav0 required more in the way of assuraptlon to draw 

the connection between these materials and sexual violence, 

sexual ag9ression, and sex discrimination. 

Nevertheless, these asswaptiona have significant support on 

the evidence and in our own logic and e•periences, and the causal 

evidence remains for us strong enou9h to support our conclusions. 

None of us hesitate to recommend prosecution of those materials 

that are ooth degradinQ and legally obscene. 

If choices must be made, however, proaecution of these 

materials might have to receive slightly lower priorlty than 

sexually violent materials, but this is not to say that we view 

action a9ainst de9rading materials as unimportant. 

55 In discussing priorities here, we exclude from 
considin:ation child pornography. As we explain in Chapter 7 
of this Part, child pornography involves a different range of 
materials, a different kind of "industry," a different kind 
of offender, and consequently different approach to the 
probl••s of law enforcement. We treat it separately because 
it is so different. We do not in so doin9 wish to suggest 
that the problems are any less. If anything they are 
greater, but they remain different# and little purpose is 
served by dealing with child pornography as part of the 
larger category of pornography. 
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With respect to materials in the third category•• have 

identified, materials t::Jiat are neither violent nor de9rl!ldino, the 

iasues are more difficult. There aee:ms to be no evidence in the 

social acienca data of • causal relatlonahfp •lth sexual 

viol•nce, s,u:ual aggression, or sex diacrirnination. These three 

bar■■ do not exhaust th• paaaibla bar■■, however, and our 

diaaoraeaents regarding this category reflect diaagraarnenta that 

abound in this society at this time. Many people believe that 

making sex into an essentially public act la a harm of aajor 

proportions, a harm that is compounded by its commercialization. 

To others legitlabing through thh material either a wide range 

of traditionally prohibited sexual practices, or leoitiaizino sex 

without love, ••rriag•, c<:nnmitment, or even affection h the 

priaary harm with which people should be concerned* soma people 

have reao0nhed the extant to which material of this variety is 

likely to wind up in the hands of children~ and thua to fright•n 

children or to encourage children to mooel their behavior on what 

they nave seen, and would take this to be a sufficient condition 

for serious concern. And smae people note the importance to any 

eociety of some set of shared moral 11al1.H,u;;, inclu.::Hng values 

relatino to sexuality, and look upon the proliferation of the 

material even in this category a■ an attack on something that is 

a pr•condition for a community. On the other hand, many people 

see these concerns as leas problematic, or matters appropriate 

for individual choice and nothing more, or see in srune of the use 

of these materials beneficial effects which ought also to be 
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ta~en into a~cn~nt. W• cannot resolv~ thBSB dtsaareements 

a.:nong oursclvQs -.:Jr for society_~ hut the fact 0-t di~>a.9r-eeffi€int 

remains a f:-1ct, Reqardless of wlio is r i<1ht and ;.h.;:, is wronq 

aoou~ these issues, 3nd we do n0t purport to have clear, 

societ-t1.l con~en:ua about thes~ 
',6 

matters is an empirical tact.· 

scie:1tif1,:- evidence showing a cau!ial con,1ec1;ion with sex1Jal 

violence, llexui!l agqc,3ssion, or sex dis.:::rimination, h,aves a 

category as to ~hich this society la less certain and ~a to which 

-on.e dCrd..y of concerns, _present with th0 two prt,h'ious 

cate,;r::iri<:s, :,:; a!:HH.rnt. More than this is necessary to r-2commend 

deregulat ioa nr e•l€o, to support a recoia,mendation not to pro:;.e,-::;ute 

And we wlll not so 

easily d iscQunt the suhstant ial argwnonta tr.at ca,: b8 made for 

re;;iulation t,y rec:ommending a {lxastic change in what has been 

general practice for most of the history of this nation. 

N!:lYerthe1flss, the factors of lower societal consensus and absence 

of causal connection with sexual violen~e, aggression, or 

discri~ination are to some of us germane to th• question of 

priority. With respect, therefore, to legally obscene material 

within ttlis category it seems entirely c1ppropriete to some of 1.1s, 

S6 Indeed, all of the survey evi<:lence supports the 
view that there sxe substantial diapari ties between so<:ietal 
,,,iews regardin;i restrictions on materials depicting sexual 
violence and materials depicting sex alone. 
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at least in ter:us ot l•:in,:;-ter,11 commlt:n,lnt of re,;,ourcE>s, f•.>r 

prosecutors 3nd law enforcement personnel tc treat, such ma tor ial 

1ifferently from matatidl containing sexual violence 0r 

degradation of women. Should a com~unity wish ta allocate 

sufficient resources to obscenity enforcement that material in 

this category is prosecuted as vigorously 3S that in the 

previously dis~ussed category, w~ find that an entirely 

legiti111ate decision for a community to make. But if a community 

does not wish tu d~vote resources to that extent, or if a 

community believe;:; that the material in tt,is categ".>ri', even it 

legally obscAna, is not cause for the stringent sanctions of the 

criminal law, then it would seam to some of us appropriate tor 

that community to concentrate its efforts on material that is 

either violent or degrading. 

On this issu.; \JIG are, ,'I.:'! would be expected given our 

differences ~ith respect 

cat~gory, deeply divided, 

to the harms associated with this 

Soine of us w-::>uld strongly urge that 

au legally obacen:) material be prosecuted wi tti equal vigor, and 

"'ould not only urge the co111munities of which we an" part to take 

this course, but would condemn those that did not • .)thars of us 

see the pros~cuU.on of material 'Within thi.s category as something 

th3t sho'!ld quite consciously be treated as a l<)wer priority 

matter, and still others of us aee tho questions with respect to 

this category as being primarily for the <:o!Mlunity to make, with 

c(:nnmunity decisions to pros~lcute vigorously, or not at all, or 

some~here in b1et'.ieen, as e:ntith,d to equal respect. 



Although we are divided on this question, the division is 

likely on tha cur.rant state of the law to be more philosophical 

than real. P1.u:suant to Miller, material is obscene only if, 

muong nwttarous other factors, it offends the comeunity in which 

it is made available* As a result, in those cot1m1unities in which 

material within this category i ■ not consid■rad especially 

probleaatic, the material will not be considered legally obscene. 

And in those cOl'!Wunities in which material within this category 

b condemned, it will offend commmity standards and thtrn, if the 

other requireaents of Miller are met, will be legally obscene.51 

As a result, therefore, tha existing legal approach incorporates 

within the definition of obscenity the views of a particular 

c0t1Dunity. The question whether to prosecute material in this 

category, therefore, assuming that the decision to prosecute is 

in effect a community decision, will turn into the question, 

under cur.rent law, whether the material is obscene at all. 

6.3.5 The special Prominence of the Printed word 

In o.ral testimony before us, in written smbmissions, and in 

numerous published discussions of the question of pornography, 

fears have been expressed about the dangers of excess censorabip. 

As we nave e11:plained in Chapter 3 of this Partr we are sanaiti.ve 

to the risks of excess ceru,orship beyond the bounds of what the 

First Amendment or good sense should allow, but we have found 

57 We eaphaai&e that it is the values of the entire 
community that are relevant, and we do not suggest here that 
it is appropriate for a prosecutor or law enforcement 
official to substitute his or her values for that of the 
comeunity as a whole. 
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many of these claims to be little more than hyperbole, warning 

agaln■ t ceneoreblp In the abatract but providing little in tbe 

way of real evidence that the possibility exists. 

That the evidence preaanted has been weak, however, does not 

mean that we should ignore the possibility that in some areas 

prosecutions might be attempted of works of undoubted merit in 

the name of obscenity lav, or that obscenity prosecution might be 

threatened as a way of exercising impermissible control over 

works that are not even close to being le9ally obscene. we heard 

teati110ny, for ex•mple, about a loeal i;n:osecutor who, preaented 

with a citizen CQIIPlaint about a not even plausibly obscene book 

in the local library, sought out a written statement of a 

literary justification for the book instead of telling the 

coaplainant that the book quite &imply was not obscene. And as 

we have inveati9ated similar incidents, and listened to clai!!llll 

about excess ceneorahip, it has become apparent to u■ that the 

vast majority of these coru:::erns have surrournied books conaisting 

entirely of the printed word text only, without photographs or 

even dt'aw ing1;. 

In thinking about these concern■, we note that material 

consisting entirely of the printed word can be legally obscene, 

aJS the Supreme Court held in 1973 in Kaplan v. California.51:1 

And we have seen in the couriH; of our inquiries books that would 

meet this standard - books consisting of nothing other than 

descriptions of sexual activity in the roost explicit terms, 

58 41J U.S. 115 {1973}. 



plainly patently offensive to the vast majority of people, and 

plainly dev0id of anything that could be considered literary, 

actistic, political, c,r scientific value. 

Although many such boots exist, and although the)' constitute 

part of all the categories of material we have identified, they 

seem tn be the least har~ful material■ within the various 

BecaJ1se they involve no ph,ntographs, there need be 

no concerns vith those who ,u:e actually used in the process of 

prod\lction. And the absence of photoqraphs necessarily produces 

a !IH%,sag,:; that see111s to necessitate for i ta assimilation more 

real thought and lees almost reflexive reaction than do-es the 

more typical pornographic item, There remains a difference 

bet'tleen reading a book and looking at pictures, e-ven pictures 

printed on a pa9e. 

All of us would strongly urge prosecution of legally 

obscene material containing only text when the matorial is either 

targeted at an audience of children or ~hen its content involves 

child lllolestation or any form of sexual activity wi U1 children. 

Because of the effect of the child pornography lB.ws, phot09raphic 

material involving children is beco1eing less available, and this 

material, which is Ulcel:1 to encourage actts of child molestation, 

occupies a significant portion of textual obsc~nity. 

1 :i tt le prosecution of this ro.-11terial now, and ',re hope that that 

sitmH:ion 1'fil l change. 

SoJUe of us, however, except for material plainly describin9 

sexual activity with minors or targete~ to minors, would urge 
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that materials consisting entirely of the printing word simply 

not be prosecuted at all, ~egardless of content. There is f·)r· 

all pr:a,;;tical purposes no pt-osecution ,:if s·,;ch mater iui.s no;.;, s,~ 

such an approac~ would creato li~tle if any change i~ what 

actually occurs. B•Jt by convert i nq this e1npir ical E<!:::t into a 

plain statement even the possibility uf prosecuting a boo~ will 

be eliminate.J. If this ls eliminated even a9 a 0ossibility, 

those of us who take this position believe tnac the VBSt majority 

of potential abuses can be quelled and the vast majority of fears 

alleviated with what will be at m0st a neqJi~ible L~a~=tion in 

law enforc~ment effectiveness. Most likely there will be no 

effect at all en la.,., lilnforcement, alth0"1Qh those who take this 

position nevertheless deplore many of the books, a substantial 

proportion of wh.:.::h im,,,lve violenctt or deyra<iation, Hut fn:.-n 

this perspective, what is lost in the abilit;• to pros~cute this 

material is more tt:an compensatii!d for by the sy1nbolic and real 

benefits acco111panying tt1e statement that the written .iord has had 

and continues to have a special place in this and any other 

civilization, 

Others of us, howe•1er, while shadng this special concern 

f~r the written word, would n0t adopt such a rigid rule, and 

would retain both in theory and in practice the ability to 

prosecute obscene R1aterial regar-dless of the form in which the 

obscenity is conveyed. !::specially in light of the fact that we 

have seen manr books that are devoted to sexual violence and 

sexual degradation, some of us fear that giving car&e blanch@ to 
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such material, regardless of currant prosecutorial practices, is 

ta send out exactly the wrong signal. Those of us who take this 

positi.on snare the concern for th,s written word, nut believe that 

that concern can best be reflected in Wi:P{B other than providing a 

license for material that, although presented in verbal form, 

s.eems substantially similar to the .fort1tG of pictorial obscenity 

that concern us. 

Although we are deeply divided on the question of a clear 

rule prohibiting prosecution (except in cases involving or 

directed at children), we share each others concerns. Those of 

us who would adopt a clear rule nevertheless regret some of its 

consequences, .ant! de9lore much of the textual ()bs.ceni ty w10 have 

seen. And those of us who reject the idea of a clear rule 

understand the concerns for purely vecbal communication, and urge 

that prosecution of entirely textual material be undertaken onlJl 

with extcaordinary caution. 

0.4 Regulation By .toning 

For many people the harms caused by pornograpt,y relate in 

part to the effects on cnm~unities and neighDorhooda of the 

establishments in which such l!lateria1s ace COQmonly sold. 

Whether it be a peep show, an "adults .:inly" pornographic the,11tre, 

or a so-called •adult bookstore," there seems widespread 

:\greem~nt that virtually a.11 such establishments are largely 

detrimental to the neighb(H:-hvods in which they are lo<::ated. Some 

of the negative consequences arise fcom the ■ tyle of the 

establishments themselves, which usually havo 9axish lights and 



~igns artvertisinq the nature of what is to be found within in no 

uncertain ter~s. Other consequences flow from the cl!entale, who 

are 0ften people that many citizens would just as soon be 

somewhere else. And such establishments are likely to exist iD 

close proximity to areas in wh:ct\ prostit:Jt::.c,n exists, 01nd in 

close proximity to establishments such as oars te,;turing li.vt:! 

sexu~ll1 oriented entertain~ant. ~s a result, most people would 

consider such establishments environi::\entally detriG\eotal, and 

there is some dVidenco indicating a correlation tetween crime 

rates and ~he ~artic~lar neighborhoods in which such 

establishments exist. 

Although som• communities have attempted to deal with 

pornotJrapily outlets, tin:ou.:;h criminal prosecution, 0thets have 

atti?:rupted zonin<J regulation mo-re narrowly tailt;rr:d to 8.11.eviat: inq 

the conseq,1onces discuss~d in the previous paragraph. 

regulations generallv t1k~ tw0 forms. One is a dispersal 

regulation, in which zuniny ordinances prohibit location of such 

an esta~lishrnent witl1in a specified distar~e of anothec such 

establishment. The principle behind dispersal ordinances is tl1at 

of scattering these establishments thr~ughout a larg~ geographic 

a~ea, so that no concentration of them can have a major 

deletet·ious offect on any one ".lei;;~borho-:id. A.lter~;!ttively, some 

,::on:nuni ties have endaavon,d to c:::m,;;entrate these establishments, 

attempting through zoniqJ to limit them to one or just a Csw 

parts of the ,:,:06Ullunity, '.lSually remote from residential fJreas, 

and fr~quently rBmcte as well trom certain business districts. 



In order for such ordinances to be effe~tive, they must be 

able to dcs.:r i be the estat)l ishrr,ents they regulate i ri terms at 

Were Lhe Miller standard to be used, the administrative 

enfor~ement :n~chanism com1l\0nly in r,:irce •,1ith rBspect to z<:rning 

~ould bec0~e bog9ed down in the more cumbersome procedures 

characteristlc of full trials. Most such ardinar,ces, therefore, 

regulate establishments that sDecialize in sexu~lly explicit 

material, and usually the ordinan~a contains a definition of 

sexual!y explicit ~aterial that is more precise but more 

expansi~e than Miller.59 Although sucli ordinances inclwje mori1, 

tha:1 could criminally o•;; pros,,cuted under Miller, the Supreme 

Court has approved zoninq re,;iulation of this variety, first in 

in February ]986 in City of Renton v. Playtime Theatres, lnc.61 

59 For example, the Detroit ora1,1ance that was before 
the Supreme Court lrt the Young Cilse defined as an "adult 
establishment" any establishment concentrating on offerinq 
material emphasizing •specified sexual activities• or 
•specified anatomical area::,," "Specified sexual activities• 
were defined to include, for example, ~Human Genitals in a 
state of sexual stimulation or arousal,• "Acts of human 
masturbation, sexual intercourse or sodomy,• and •Fondling or 
other erotic touching of human genita\s, public region, 
buttock or female breast." The definition of "Specified 
anatomical dreaa• was similarly broader than would be 
permitted by Killer H the aim were total prohibition, 'l'o 
the extent tliationing approaches concentrate on 
establishments specializinq in this material, we note that 
such approaches may have the effect of providing incentives 
for attempts to introduce more plainly pornographic material 
into more mainstream outh,ts, 

60 

61 

C27 U.S. SO {19761. 

54 u.s.L.w. 4160 (Feb. 25, 1986). 
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The ~,ost significa'lt qualificati.on ir~,posed :iy t.'le Court is the 

t'8quirement t:,at the z,)ning regulation not h,ave thA effect of E\ 

total prohihition,62 The result, the:rf~f.ore * is that 

establishments. they ~ay do so, but they ~ay not under the ;uise 

of zoning banish them altogether, 

Witnesses who hav0 testified before us abc~l zc~ing 

approaches in their localities have by ~no large not endorsed 

these approaches. Most of these 1o1it:nesses, however, nave been 

law enforcement personnel whu would prefer prohibition to 

relocati.on, The zoning approach, which is not aimed at 

prohibition, is not surprisingly ,1 poor tool if, prohibition is 

the desired result. 

Moreover, in most localities these ordinances contain 

"grandfather" clauses, eliminating from the restrictions thoaa 

establishl!'lents already in place on the date of enactment ,:if the 

ordinance, 63 Thus the result has often been to prevent the 

problem trora grr;wing, but has done little to diminish the extent 

of an exlsting problem. 

It has been suggested that zoning may be the ideal solution 

to the problem of pornography, because it allows people who wish 

access co this material to have such access ll{ithout having its 

62 on this point, seet Schad v. !'It. F:phraim, 452 u,s. 
61 0981;. 

63 Although such clauses may be required by state law, 
we note that nothing in the E'irst Alilendaent, or in feder;;,l 
constitutional law genecally, «ould require such an approach. 



sale intrude on the lives and sensH::iilities of the majodty of 

the population who wish to have nothing to do with it. This 

solution is ideal, however, only um:ler the presupposition that 

the material ia not indeed harmful exc.ipt insofar as it causes 

offense to non-users. With respect to sex:ually violant m.at:erial 

and degrading material, we have found that the evidence does not 

support such a modest view of the likely consequences, and thus 

we reject an equivalently modest remedy for what we take to be 

harmful material, even when its acces8 is n1stricted to willinq 

buyers. If indeed th,: material in these categories is harmful, 

as we have found it to be, we cannot consistent with that finding 

urge a nnaedy of moving it to another part of town. 

Hith respect to materials that are neither violent nor 

degrading, however, both the evidence of harms and the level of 

s~)cietal consensus are less, and zor)ing might possibly be more 

appropriate for establishments restricting their stock to 

material.s in this category. As sugg,rsted above in Section 6.3.4, 

the absence of evidence for this material of a causal connection 

,d th sexual 'J iolenca, sexual aggression, or sex: discrimination 

may sug9est lower prosecutorial priority within a system of 

enforcement of the criminal laws. But even for localities that 

may choose this course, the offensiveness of tJn.Hie materials and 

the del~terious effects on the neighborhoods in which they are 

made available may still be seen to justify soma restriction. If 

this ia t:he case, then zoning may be the appropriata wat to deal 

with materials of thia variety, although many of us are conc0rned 



that in practice such an approach will concentrate such 

establishments in or near the most economically disadvantaged 

segments of a locality. Some of us fear that zoning may be a way 

for those with political power to shunt the establishments they 

do not want in their own neighborhoods into the neighborhoods of 

those with less wealth and less political power. 

Restrictions on public display, whether through the criminal 

law or :u:ming ordinances, are in effect another form of aoning. 

The concept here is that there may be many materials that, 

reqardleaa of their alleged harmlassnass 1 and reqardlesa of the 

fact that they are not legally obscene, ought not to be displayed 

in a marmar that offends un1t1i 11109 viewer■. Mor1ttwer; the public 

display does not differentiate between passersby who are adults 

and tLose who are children, and taldng into account the 

likelihood that children will be exposed to this material at 

inappropriate ages justifies restrictions that ■lgbt seem harsh 

in aettinoe involving only adultl!l. Evan those most liltely to 

oppose obscenity regulation would, we suspect, have little 

difficulty in principle with restricting sexually explicit 

material from billboards. None of us has difficulty with this 

either* even when extended somewhat bGyond the le9ally obscene. 

We believe that public display regulation■, including but not 

limited to the control of advertising materials displayed on the 

exterior of adult establishments, and including but not limited 

to the display ordinances requirin9 shielding of the covers of 

aexually explicit magazines, are fully juatifiable measures in a 
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society that has long restricted indecent exposure. If 

copulating in a public park may be restricted, we are not 

troubled by regulations prohibiting billboards d0pictina 

copulati<rn. 

we ought finally to menti,;}n in this section the attempts in 

a number of communities to re&trict Madults only• pornographic 

est3blishment& through the use of nuisance laws a~d related legal 

remedies, Nuisance laws, when applied to sexually explicit 

~aterials, are attempts to serve ~any of the interests that 

generated the zoning approach, but here the aim is prohibition 

r:ather than r0locaticm. The desired result in 111ost a~ch legal 

actions is an injunction against further operation of the 

establishmGnt. For that reason, all effective uses of this 

approach have thus far been found unconstitutional. Even where 

an establishment has been found guilty of a crilllinal obscenit:1' 

violation, the .law as of this 11101nent do0s not perait the finding 

of obscenity with respect to one magazine, or one film, to 

justify wha.t is in fact a restriction on other fil111s and other 

m~gazines not yet determined to be legally obscene, and 

therefors presumptively protected by the FLrst Ament:iment. Total 

prohibition, therefore, on the state of ths law right now, seems 

much more likely to ste111 from substantial criminal penalties for 

those involved with such establishments than from civil remedies 

directed in some wa;• directed against the establishment and not 

the person. 
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.Kithin the last several years a substantial amount of the 

public discussion of pornography has centered around a prop,:ised 

anti-pornography ordinance drafted by two scholar&, A.ndrea 

Dworkin and C.stherine '.1acKinnon, and proposed in one fotm or 

another in a nuruber of localities, most notably :-1inneapolis, 

Minnesota; Los Angeles, California; Cambridge, Massachusetts; and 

Indianapolis, Indiana. The ,:-mly coromu;-d ty actua 1 ly t,:i ado;::it such 

an or·dinance was Indiana.polis, which on June 11, 1984, drafted an 

ordinance pro•:iding ~ rel!l.edies against p,n·noqraphy, The 

ordinance defined pornography as1 

[TJhe graphic sex~ally explicit subordination of 
wonen, whether in pictures or in words, that also 

includes one or more of the following: (lJ WQmen 
are presented as sexual obje~ts who enjoy p~in or 
humiliation; or {2) Women are 1>reaented as sexual 

objects who experience sexual pleasure in being caped; o c 
{3) Women aro presented as sexual objects t. ie,1 ur or cut up or 
mutilated or bruised or physically hurt, 

or as dismeinbered or truncated or fragmented or 
severed into body parts; or (4) Women are pr,itHmted t;eing 

penetrated by objects or animals; or (5) 
Women are presented in scenarios of deqradati<Jn, 
in jury, abasement, torture, shown as filthy or 
inferior, bleeding, bruise:!, or hurt in a context 
that l'llakes these conditions sexual; [ or] { 6) Women 
.sra presented as sexual objects for domination, 
conquest, violation, exploitation, possession, or 
use, or through postures or positions of servility 
or submission or display. 

The ordinance has subsequently been held unconstitutional by 

tha Onited States Distric~ Court for the Southern District of 

Ioaiana,64 and that decision has been affirmed by the United 

64 American Booksellers Ass'n v. Hudnut, 598 F. S1.1pp. 
1316 (S.D. nd. tqa ). 



States Court of Appeals for the Seventh Ch:-cuit.65 Recently the 

seventh Circuit •a decision has been affirmed, on the merits but 

without opinion, by the Supreme Court of the United States.66 

The basis for the finding of unoonatitutionality was the way in 

which the dafinltlon ••t forth above waa ■ub■tantlally ■ore 

inclusive than that in Millar. To the extant that legislation 

restricts ■atarial beyond the legally obscene, that legislation 

must confront an array of First Amandmant-inapired barriers that 

few if any statutes could meet. This statute could not surmount 

those obstacles, for much the same reason, according to the 

cc:mrts, that attempted restrictions on members of the American 

Nazi Party and th• Ku Klux Klan could not ■ur■ount those 

obstacles. Once the c011parativaly narrQW realm of Miller-tested 

legal obscenity is left, virtually no restrictions on 

wrong or harmful it may be, are permitted by the First Amendment. 

That this ordinance with this definition was properly held 

unconstitutional, however, should not deflect attention from 

three other features of the ordinance and of the support it 

Firat, we are in substantial agreement with the 

motivations behind the ordinance, and with the goals it 

represents. The harms at which the ordinance is aimed are real 

and the need for a remedy for those harms is pressing. That we 

65 American Booksellers Ass•n v. Hudnut, 171 F.ld 323 
{1th Cir. 1985). 

66 Hudnut v. American Bookseller& Aas•n, 54 u.s.L.W. 
3560 (Feb. 24, JgagJ. 
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understano both the hanis and thi! urgent need to remedy these 

han,a should be apparent from the diescussion in Chapter 5 of this 

Fart. Moreo·,,.er, although we feel that the safer and better 

course is to proceed within existing constitutional 

boundaries, our recommendations regarding ci:iminal prosecution 

for legally obscene material containing sexual violence or 

deqradation are largely consistent with what this ordinance 

attempts to do, although tho approach .. e recomnend clearly will 

reach less material. ln effect, this ordinance reaches material 

containing sexually violent or sexually degrading material when 

i t i s sex trn 11 y ax p 1 i c i t , The on 1 y c .:H\ s t it'-' t i on <1 l l y 

p&rmissiblu approach, however, is to reach rnaterial containing 

sexually violent or sexually degra~ing material when it ls 

legally obscene, and that in effect is ~hat wa have strongly 

urged here, 

ln addition, the ordinance proposed a civll remedy, rathor 

then a criminal one, Wa have thought about the issue of• civil 

ro~edy, ~dcause the question whether there should be a civil or a 

criminal remedy is analytically distinct from the qcastion of 

what material will be reached Dy that remedy. A. civil remedy 

coul,j be comDined with all or part of the cate9,,ry ot ,11at•n"i<1l 

roached by Miller, and we have thoughl about the po!!lsibility of 

civil rather than criminal sanctions with r~apect to 

Miller-test~d obscenity. Although we recognize that details 

1o1ould relllain to be worked out, in large part celating to who 

would have the ability tn bring an action against whom, we 



endorse the concept of a civil rellledy so long as it takes place 

witbln exieting constitutional limitations. Altbougb •• do 

endorse tbe concept of a civil r•~•dy, and altbougb •• do 

recoonize tbat mucb of tbe material we have seen directly 

implioatea in a harmful way tbe civil riobts of women,•• do not 

ignore tbe deterrent effect on publishers of being forced to 

defend a wide range of suits that might raise claims that are 

totally without merit, but which would still require at least a 

preliainary defense. Although we recognize that occasionally 

prosecutors ■ight be overzealous, we have no doubt that the 

average prosecutor is substantially less likely to be overzealous 

than the~ zealous potential plaintiff. We have heard frOffi a 

wide range of people in the course of our work, and some have 

employed definitions of porno9raphy or have expressed views about 

what ought to be restricted that are far beyond what any of us 

would conceivably tolerate. We are unwilling to have each of 

these people as potential plaintiffs. We are not willing to put 

a publisher to a defense in every case in which someone thinks 

that material is obscene or pornOQraphic. If a procedure could 

be devised that provided for some preli~inary determination by a 

judge or magistrate that the suit was plausible before tbe 

COffiplaint was allowed to be filed, our fears would evaporate, and 

with such a procedure we believe that civil remedies available to 

a wide range of people ought seriously to be conteaplated. And 

in any event, civil remedies that restricted the right of action 

to, for example, people who were compelled to perfora in obscene 
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material or people vho were corepelled to view obscene material 

vould noc have tne problems associated with a potentially 

enoraous class of plaintiffs, and ought to be considered ellen 

Tilore seriously. 

Finally, the ordinance and the su~port for it properly 

focused attention on the people who are frequently coerc9d into 

performinQ in 1H1x:.i,dly explicit films, or into posing for 

sexually explicit pictures. And even where coercion in the 

contemporary legal sense is absent, the conditions of employment 

unque$tionably deserve close attention, We agree with these 

concerns for the participants, and we agree that leg~l concern 

for participants need not be limited to the question of child 

pornography. \'fa believe that civii and other remedies ought to 

oe available to Lhose who have bean in .sor:ie way injt.1red in the 

j,.,rocess of producing thiue materials, But we arti cor,fident that 

th1:1 remedies of restricting the mat-,rial itself, at least beyond 

the cateqot·y ,>f the legally obsc,rne, permissible in the case i_,f 

child p,:irno,:Jraphy, remain conatitt1tionally impermissible with 

respect to adults. 1,;e b~lievc, theref,n·e, that the appropriate 

remedy in the case r~ adults 1s that which is dlrected at the 

condur.:t itself:, and we i:.cl11de in a l~t,:.ff Chapter of this Report 

a special r,tport directed exclusively to harms to performers, and 

possible remedies for those harms. 

6.6 Obs~enit • and the Electrnnic Media 

Hhere legally obscene material is transmitted by radio, 

television, telephone,, or cablei thlf~ s.ame le{Ja1 sanctit:n1s arti or 



should be available•• ar• available for any other form of 

dlstril::nitio'1 or exhibition. Although federal law has long 

prohibited th• transmission of l•oally obscene material■ by 

radio, television, and t•l•phone, the advent of c,abl• television 

left a gap in the law. The Cable Communication■ Policy Act of 

1984 attempt ■ to provide criminal penaltie ■ for anyone 

transaittin9 over any cable •rstem •any matter which is obscene 

or otherwise unprotected by the Constitution.• A number of states 

have or are on the verge of adopting similar changes in their 

obsc•nity laws to include cable transmission, and we support 

those legislative efforts to ensure that the law kaeps up with 

technological changes. To the extent that obscene material 

appears on cable television, we urge proaecution to the same 

extent and with the same vigor as we do with respect to any other 

form of distribution of obscene material. we note that this has 

not alway• been the case, and we urge that enforcement efforts 

directed to legally obscene aateri•l, in whatever regulatory form 

those enforcement efforts might take, be as aggressive with 

respect to cable transmission of the le9ally obscene as with 

other forms of distribution of the le9ally obscene. 

Under existing law, however, the Federal Communications 

Commission has the power to impose some sanctions a9ainst certain 

broadcasting of sexually explicit language or pictures over 

radio and television even where the material is not legally 

obscene. In FCC v. Pacifica Foundation,67 the supreme court 

67 438 u.s. 726 (1978). 
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upheld the con•titutionality of this form of regulation, in the 

context of s.tnctions against a radio station for a daytime 

broadcast of George Carlin's •seven Dirty Words• monologue, which 

is in fact about the Jl'CC regulations, and whfoh uses repeatedly 

the words the FCC prohibits. 

As we have explained in Chapter 4 of this Part and in a 

later Part, there is a great deal available on cable television 

today that is sexually explicit but which is not legally obscene. 

some cf this material <::tmtains sexual violence, some o.f it is 

degrading as we have used that ter~ here, and some of it is# 

although rather explicit, neither violent nor deqradino. In 

almost all of these cases the films shown have simulated rather 

than actual sexual activity, most have a rather sustained story 

linei and many are mainstream and hi9hly acclaimed Hollywood 

productions. 

With respect to these materials that are not le9ally 

obscenet they are beyond the reach of the law as it stands today~ 

Nevertheless, we have been ur9ed to recommend changes in the law 

so that material which is 9 indecent• as well as l•gally obscene 

Ed.ght be kept from cable television to the same (or 9reater) 

extent as it has been kept from brOildcast non-subscriber radio 

and television. we have not adopted these suggestions, however, 

although it is an issue on which we ,u:e deeply divided. some of 

us believe that enforcement of obscenity laws with respect to 

such saterial, when combined with vigorous enforcl!tment of the 

"lookoox" requirements so that children may be prevented by their 



parents from seeing such material, are all that is appropriate at 

this time. some of us are persuaded by the fact that the 

suggestions made to us are all, on the state of the law, 

unconstitutional, with all of the courts that have confronted the 

issue deciding that cable cannot be controlled by the standards 

" , ._ l • • 68 applicable to broadcast non-suuscr1uer te ev1s1on. Some of us 

about Pacifica itself, and do not wish to extend to 

new areas a principle that we find dubious even with respect to 

broadcast media. In light of the existence of, for example, 

serious and non-pictorial sexual advice programs as well as 

aerious mainatrea■ motion pictures containing mare explicit 

sexuality than would ba available an broadcast television, 

extension of the Hmltaticms of broadcast television to cable 

saama highly likely to restrict that which simply ought not to be 

restricted. some of us question the current state of the law, 

but would urge change in tha direction of permitting restriction 

of pure violence rather than lmiecency. Some of us are also 

uncomfortable once again about taking on any doubtful causes and 

courses of constitutional adjudication when existing law seams 

sufficient far the more extreme cases. And soma of us reject all 

of the above, and feel that cable television, even with 

lockbOxes, ia ao idmilar to broadcast tf!levis ion that ragulat ion 

of more than the legally ob1Htene should be permitted with respect 

68 
Commun 

Cruz v. Ferre, 755 F.2d 1415 (11th Cir. 1985h 
ah v. , 555 w. supp. 1164 

1 HBO v. W 
1982}. The Supreme Court 
question. 

, r. Supp. 987 (D. Utah 
as yet to be faced with the 
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to cable just as it is when the airwaves rather than wires are 

the medium of transmission. Some of us who hold this view would 

prefer somewhat l:n::oader <iefinitions of what c,m permissibly he 

regulated in many areas. And others of us who take this position 

are comfortable with the existing definition of obscenity, but 

feel that television is a medium with a special power and a 

special intrusiveness in contemporary society. 

These are difficult questions, going not only to the roots 

of First Amem:lment doctrine and theory, but also to the nature of 

As with other fundamental issues, 

we are unable to agree herer and as a result there is no 

cor11:iens1.n, among us that would justify urging that re,gulation of 

cable encompass more than the legally obscene. 

Many of the same considerations apply to the regulation of 

those telephone services, coenonly referred to as Dial-a-Porns 

that provide sexually explicit messages. As we discuss at length 

in a later Part, there is no doubt that the number and variety of 

these services is increasing, and that they have generated 

substantial citizen concern. Some of the concerns relate to tbe 

way in which these services are advertised, and some relate to 

the messages themselves regardless of who uses the service. Most 

of the concerns, however¥ relate to the frequent use of these 

services by rdnors, a ccn1cern that seems accentuated by the 

extent to which many of the services seem designed to cater to 

tba particular asexual perceptions of teenagers rather than 

adults. We have beard a number of these messages¥ and we have 



little doubt that the bulk of the■ could ba conaidarad to be 

le9ally obscene under existing law. 69 Although they use words 

rather than picturea, avan those of us who would ref~re to apply 

obscenity law to materials containin9 only the printed word would 

not apply that principle to these materials. Apart from the fact 

that many saam implicitly if not explicitly directed at minors, 

the nature of the spoken voice, especially in this context, 

contains enough of the characteristics of the visual image that 

we have no difficulty in saying that euch material should be 

dealt with consistent with our recolllll!endations concerning films, 

tapes, and pictorial magazines. 

Although once again we have been urged to recommend new laws 

that are substantially more encompassing than the existing 

definition of the legally obscene, we find such approaches both 

unnecessary and undesirable. The vast bulk of this material 

seems to us well within the Millar definition, and thus could be 

i;a:os11<;,'': ad in accordance with the coru::erns and th.!! priorities we 

have urged here. In light of that, we see few advantages and 

1,mbstantial risks in going further. But we also urge that there 

be laws allowing the prosecution of such legally obscene 

material, and we urge as wall that such laws be enforced. There 

seems now to be little enforcement, and in light of the frequency 

69 we bal ieve this to be the case even when the 
messages are directed at and available only to adults. To 
the extant that they are directed at and available to minors, 
the application of the test for obscenity may properly take 
that into account. Ginsberg v. New York, 390 U.S. 629 
(1968}. 
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'.,-.~i.th !:hi..s rtta.te.ci.al is \.t:sed by r\it'"t<srs 1 we d~~plt.)·re the faili.1re to 

have and to enforce obscenity laws ~ith res~ect to material of 

th is t.,ype-¼ 

b,7 Enforcing Both Sides of the I.aw 

Both in Chapter 3 of this Part anJ in this Chapter ~e hav~ 

eFnphasized our belief that con.s.cientious i.~nforc6rr..-ent. of e:~_i.s.ti.nq 

ct)Bcenity lc1ws trnd the dict.:,tes of the First Amendt'lC!"t ar~ not 

ineons'istent. But our confidence in this conclusion will be 

increased if ail of those with law enforcement responFibilities 

would recognize their responsibilities t0 enforce the existing 

principles of the First Amendment a3 ~onscientiously and as 

~ig~rously as they enforce the obbcenity laws. Tte Constitution 

is a law too, and we expect that a~yone who has taken an oath to 

,Jphold the la.., ,nll r•~co1Jnize that they must uphold the First 

n~-~\endm~tnt as- Wf! 1.1"' 

Wt? ·ma'i-:e th-t1s.e q_ene.ra.l obsar·r1atio-ns because ;,,e acknowledqe 

that many citizens, 5incerely and for very good reasons, would 

..,ant tl1e law to de more thfin it is no..., constitutionally able to 

do, and more than we feel it ought cc,nstilutionaLty t,e able to 

do. Many nf these citizens will find an outliat f,., .. their vi~ws 

in the fully le9itimate and appropri~te private acticms that 'ff& 

discuss in Chai.)ter 8 of this Part. But :llany others will make 

request.s or d~r.iands on law enforcement personnel, solllet imes out 

of ignorance about the constitutional C0!1Sttaints but often out 

of an understandable frustrat.ion that the Constitution, in the 

name of long nm values, oft+rn prevent& us fro111 doing what 



seams quite justifiable in the short run. 

Whan faced with such requests or demands, we hope that law 

enforcement personnel will recognize their responsibilities to 

interpose their legal responsibilities at that time. They must 

refuse to take any action that would in any way be governmentally 

threatening to those who are exercising their constitutional 

rights, and they must be willing to explain to their angry 

constituents why they have and :must do so. We recognize that 

this ll'lay not always be easy in a world in which 1:.he citi:ums 

properly expect their elected and appointed officials to be 

responsive to the desires of the citizenry. But we should point 

out as well that most of our recO!!m\erH1ations about increased or 

at least maintained law enforcement presuppose this attitude, and 

presuppose an environl!'lent in which the lill'litat.ions of the First. 

Amendment. ,u-:e enforced by all public officials at the point at 

which they first matter. To assul!'le that enforcement. of the 

obscenity laws is for law enforcement personnel while enforcement 

of the Constitution is for the courts is to ll'lisum:lerstand the 

nature of the system. It. may also, ultimately, be to threaten 

the constitutional 1..mderpinnings of what we have urged in this 

Report. In the long run, the enforcement of the obscenity laws 

depends on the willingness of those who do the enforcing to 

respect the appropriate constitutional l imitations. If that 

respect does not take place in practice and at the fir ■ t 

instance, neither courts nor conmission■ such as this one will be 

able to be as confident of the current accommodation between 

conflictinQ goals aa we now are. 
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Chapter 1 

Child Pornography 

7.1 The s2ecia.l l:iorror of Child Pornography 

What is commonly referred to as "child pornoc,;ir.-phy• is not 

so much a form of pornography as it is a form of sexual 

exploitation of children. The distinguishing characteristic of 

child pornography, as generally understood, is that actual 

children are photographed while engaged in some form of sexual 

activity, either with adults or with otJ:ier children. To 

understand the very idea of child pornography requires 

understanding the way in which real children, whether actually 

identified or not, are photographed, and understanding the way in 

which the use of real children in photographs creates a special 

harm largely independent of the kinds of concerns often expressed 

with respect to sexually explicit materials involving only 

Thus, the necessary focus of an inquiry into child 

pornography must be on the process by which children, from as 

young as one week up to the age of aajority,70 are induced to 

engage in sexual activity of one sort or another 1 end the process 

by which children are photographed while engaging in that 

70 A significant amount of sexually explicit material 
includes children over the applicable age of majority who 
look somewhat younger. Because people who are actually 
minors are not used in this type of publication, it would not 
qualify a$ child pornography, although it might still be 
legally ob$cene. In general, this variety of material does 
not cater to the pedophile, but instead to those who prefer 
material with young-looking models. 
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actlvitJ. Tb• inevitably permanent record of that sexual 

activity created by a photograph is rather plainly a harm to the 

children photographed. 

again seen, the very activity involved in creating the photograph 

is itself an act of tHixual exploitation of chilt'h:-en, and tru.1s the 

issues related to the sei-t.ual abus• of cblldren end those related 

to child pornography are inextricably linked. Child pornography 

m:1cessarily includes the sexual al:mse of a real child, and there 

can be no under$tanding of the special problem of child 

pornography until there is understandino of the special ltay in 

which child pornography!.!. child abuse. 

7.2 Child Pornograghy aa Cottage Industry 

In addition to underatandlng the way ln wbich child 

pornography ia defined by ita uae of real children en,oaged in 

real aexual activity, it ia important to understand the way in 

which the *Industry• of child pornography la largely dlatlnct 

from any aspect of the lnduatry of producing and making available 

sexually explicit 111ateriala involving only adults. 

A aigniUcant aspect of the trade in child pornography, and 

the way in which it is unique, is that a great deal of this trade 

involves photographs taken by child abusers tbel!ISelves, and then 

either kept or informally diatributed to other child abusl!lrs. As 

we discuss in more detail in a later Part, some of these child 

abusers are situational, abusing children on occasion but not 

restricting their se1ua.l preferences to children. Others ,u:e 

preferential, not only prefer:dng children as a means for 



achieving sexual satisfaction, but seeking out children in order 

to aathfy this desire. We have heard substantial evidence that 

both situational and preferential child molesters frequently take 

photographs of children in some sexual context. usually with 

non-professional equipment, but sometimes in a much more 

sophisticated manner, child abusers will frequently take 

photograph• of children in sexual poses or engaged in sexual 

activity, without havin9 any desire to make c~•rcial use of 

these photographs. At times the child al:m:ser will merely keep 

the photograph as a memento, or as a way of recreating for 

himself the past experience. Frequently, however, the photaoraph 

will bs given to another child abuser, end there is substantial 

evidence that a great deal of •trading- of pictures takes place 

in this manner. 71 

number of photo0raph• of children seems to be a common, although 

not universal, characteristic of many pedophiles. Some of this 

exchange of photo0raphs takes place in person, a great deal takes 

place through the mails, and recently a significant amount of the 

exchange has taken place by the uss of computer networks through 

which users of child pornography let each other know about 

materials they desire or have available. 

71 There is also evidence that OOfflllercially produced 
pictures of children in erotic settinga, or in non-erotic 
settings that are perceiv@d by some adult• as erotic~ are 
collected and used by pedophiles. There is little that can 
be done about the extent to which, for example, 
advertisements for underwear might be used for vastly 
different purposes than those intended by the photographer or 
publisher, but we feel it nevertheless important to identify 
the pr•ctice. 



!n addition to the primarily m:in-commercial trade in child 

pornography, there appears to be a co~rcial network for child 

pornography, consistino to a significant extent of foreign 

magazines that receive the very kinds of pictures described in 

the previous paragraph, end then sell in maga~ine form 

collections of these non-commercially produced photographs. 

These magazines will fr•quently contain advertisements for 

private exchange of pictures in addition to publiehing pictures 

Although the publication of the ~agasine&, all\\Ost 

exclusively abroad, hi itself a CQml'ltH:•cial enterprise, it does 

not appear as if most of the contributors contribute for the 

purpose of cl'..'Dlltercial gain. And although the publication of 

these magazines is largely foreign, there is substantial evidence 

that the predominant portion of the recipients of end 

cont.ributcn:-s to these m:aga:d.nes are .American. 

Prior to the late 1~70s, when awareness end concern about 

child pornography escalated dra;matieally T comme:n::ially produced 

and distributed child porno9raphy was more prevalent than it is 

ntw. It was in the late 1910a that this awareness and oonoern 

started to be reflected in major law enforcement initiatives, 

f:>tata and federal, against child pornography. When the supreme 

Court in 1982 approved of child pornography laws whOiSe coverage 

was not restricted to the legally obscene, these enforcement 

71 Som• of this private exchange is quite infcn:mal, 
but tbere. is avid■noa that ■ore formal and elaborate 
undargn:iund networks far tha axoban9e af these pictures 
exist. 



efforts accelerated, and the sum total of these enforcement 

efforts has been to curtail substantially the domestic commercial 

production of child pornography. This is not to say that it does 

not exist. There is a domestic commercial child pornography 

industry, but it is quite clandestine, and not nearly as large as 

the non-commercial use of and trade in non-cOGU1ercially produced 

sexually explicit pictures of children. 

Although there now appears to be comparatively little 

domestic com1Rercial production of child pornooraphy, there 

relllains a significant foreign commercial industry, and much of 

this material is available in the United Statee. Some of this 

material is in magazine form, some are photographic motion 

picture films, but increasingly, as with much of the adult 

material, video tapes are dominating the market. None of this 

material is available openly, howevei:. we received acme 

testimony that commercially produced child pornography was 

available "under the counter" in some establiahmenta selling 

adult sexually explicit material. A number of experienced police 

officers: testified to having no actual knowledge that materi&l is 

available in this way, but others indicated that they had either 

heard of its availability or had themselves seen its availability 

in rare circumstances. We have also heard evidence about more 

surreptitious networks for the distribution of this material, and 

we have heard some evidence about the way that this material is 

sold through the mails. We have little doubt that there is some 

distribution in the United States of commercially produced 



mat~rlal, although the extremely clandestine nature of the 

cH.strHmtion networks maxes it difficult to assess the size of 

this trade. 

AltJ1.ough we note, therefore, that there is some co111mercially 

produced materiid, efforts to deal with the prohlem of child 

pornography will fail if they <::n1erestimata the extent of the 

commercial side of the practice, and underestimate the 

n<m-commercial aide. The greatest bulk of child pornograph)• is 

produced by child abusers themselves in largely ~cottage 

industry• fashion, and thus child pornography must be C(HlSidered 

as tJUbstantially inseparable from the pcoblea of sexual abuse of 

children. That does not make the problem of child pornography 

unimportant. On the contrary, to the extent that it is an aid to 

and a part of a problem that is unfortunately prevalent and 

plainly outrageous, child porn09raphy 1 in both its creation and 

its distribution, is of unquestioned seriousness. But it is 

different, in virtually every ,Ma:pect of its definition, creation, 

child pornography must begin with this fact. 

7.3 and the First AINndment 

Because the problem of child pornography ls so inherently 

different from the probhnns relating to the distrU::n.ition of 

legally obscene material, it should be no surprise to discover 

that tools designed to deal with the latter are largely 

iniiiffeetive in dealing with the form.er. The probleas to which 

child pornography regulation is addressed are nUl'!ls'¼rous, but four 
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stand out most prominently, 

The first problem is that of the permanent record of the 

sexual practices in which children may be induced to engage. To 

the extent that pictures exist of this inherently nonconsensual 

act, those pictures follow the child up to and through adulthood, 

and the consequent emban:a:;sment and humi lic1t ion ar,:i harms caused 

Dy tna pictures themselves, independent of the harms attendant to 

the circufflstancas in which the photographs were originally 

made. 73 

Se,;t:md, t:1ere is substantial evidence that photographs of 

children !ongaged in sexual activity 1u·e used as tools for further 

molestation of other children. Children are shown pictures of 

other children engaged in sexual activity, with the ai~ of 

persuading especially a quite y0ung child that if it is in a 

picture, and if other children are doing it, then it must be all 

ri,;ht fot· this child to do it. 74 As with the problem of the 

7 3 We r-efer in this regard to o,.;r S[H&cific 
recommendation regarding possession of child pornography, We 
do not believe that a photograph of a child engaged in sexual 
activity should be part ol: someone else's "collection," ~ven 
if that collection remains in the home. 

74. We note that there seems to be significant use of 
adult sexually explicit material for the same purpose. Child 
!'11olesters will frequently show sexually ttxplicit pictures of 
adults to children for the purpose of convincing a child that 
certain practices are perfectly acceptable because adults 
engage in them with some frequency, We are greatly disturbed 
by this practice, although we do not take the phenomenon as 
sufficient to justify restrictions we would not otherwise 
endor~e. M.?my of the materials used for this pi.irpose ara not 
even close to being legally obscene, and, in the words of 
Justice Felix Frankfurter, we do not want to •burn the house 
to roast the pig.• sutle{ v. Mic2igbt' 353 lJ .s, 380, 383 
{1957;, Nevertheless, we ave no ou that the practice 
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permanent record, we see here a danger that is the direct 

consequence of the photographs themselves, a danger that is 

distinct frorn the harms related to the oriqioal malzing of the 

picture. 

Third, photographs of chlldren engagdd in sexual practlces 

with adults often constitute an important form of evidence 

against those adults in prosecutions for child molestation. 

Given the inherent difficulties of using children as witnesses, 

making it possible for the photographs to be evidence of the 

offense, or making the photocraphs the offense itself, prov ides 

an additional weapon in the arsenal against sexu~l abuse of 

children. 

Finally, an ~rgurnent related to tha last is the unquestioned 

special har;n to th& children involved in both tho conuner:cial and 

the noncorn113ercial distribution ot child pornography. Although 

harms to I)erformers involvE!d would not otherwise be taken to be a 

sufficient condition for restriction of the photographs rather 

than the underlying conduct, the situation with children is of a 

differ"'nt order of magnitude. The harm is virtually unanimoualy 

considered to be extraordinarily serious, and the possiDility of 

conaent is something th.at the law has long considered, and 

properly so, tc be an imposs,ibility. As a result, forms of 

exists, and we have no doubt that it is danQerous insofar as 
it helps break down the resistance of children to sexual 
advances by adults. At the ver:y least, we strongly urge that 
children be warned about the practice in the course of 
whatever warnings aoout sexual advances D'J' adults are being 
employ&d. 



deterrence of the underlying conduct that might not otherwise be 

considered advis&ble may be considered so with respect to 

photographs of children. 

pictures is stringently sanctioned, and if those sanctions are 

equally stringently enforced, the market ruay decrease, and this 

may in turn decrease the incentive to produce those pictures. 

As part of the previous justiHcation 1 it ought to be 

obvious that virtually all child pornography is produced 

surreptitiously, and thus, even with vigorous enforcement 

efforts, enforcement will be difficult. Enforcement efforts 

against th® maria accessible product of the process rather than or 

in addition to the less accessible process itself may enable the 

realities of 

problem. 75 

enforcement to track the magnitude of the 

For all of these, as well as other, reasons, a n~r of 

states, including New York, enacted around 1980 laws directed at 

•child pornc>1;;iuph:f .. itself. These laws defined child porn~ra:phy 

not in terms of the legally obscene, but rather in terms of any 

portrayal of sexual conduct by a child, or in termtl that were 

somewhat similar to this. Under these statutes, the sale or 

distribution of any photographic depiction of a real child 

75 As much as we urge the most vigorous enforcement of 
child porn~raphy laws with respect both to comnercial and 
noncommercial production, possession, and distribution, we 

that the problem of child abuse is larger than the 
f child pornography. We urge vigorous enforcement 

of child porn~raphy laws as an important way of fighting 
ch~ld ab1.11u11, but if it is treated as the only wespon, or the 
maJor weapon, a great deal ·that nee<is doing will remain 
undone. 



engaged in sexual activity was made unlawful, regardless of 

whether the photograph, or magazine, or film lo'as Ot' could be 

determined to be legally obscene pursuant to Miller v. 

California. 16 

Because these naw child pornography statutes encompassed 

material not legally obscene pursuant to Miller, and therefore 

encompassed material presumptively protected by the Pirst 

Amendment, a constitutional challange ansued, But in New York v. 

Perber,77 the Supreme Court unanimoualy rejected the 

con st H::utional <::hallenges for reasons substantL,lly similar to 

thosa discussed just above. The Court noted the undeniably 

•compelling• and •surpassing• interests involved in protecting 

children aoainst thia variet:t of exploitation, and also rested 

its conclusion cm the fact that " [ t] he value of permitting 11 ve 

performance.s and photographic reproductions of children engaged 

in lewd sexual conduct is e-xceedingly modest, if not de minimus. 

We consider it unlikely that visual depictions of children 

performing sexual acts or lewdly exhibiting their genitals would 

often constitute an important and necessary part of a 1 itaraxy 

performance or scientific or educational work.• Given this 

minuscule araount of First Amendment protection, tharafore, the 

Court datannined that "[wJ hen a definable class of material, such 

a■ that covered {by tha New York statutel, bears so heavily and 

76 413 0,8, 15 (1973}. Miller is discussed 
extensively above in Chapter 4 of this Part. 

458 o.s. 747 (1982). 
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pervasively on the welfare of children engaged in its production, 

we think the balance of c0111p♦tino interests is clearly struck and 

that it is per•iesible to consider these materials as without 

the protection of the ~irst Amenffl!tent.* 

As a result of Ferber, virtually every state, as well as the 

United States, now prohibits by its criminal law the production, 

prOID!Otion, sale, exhibition, or distribution of photographs of 

children enoagad in any sexual activity regardless of whether the 

material is legally obscene under the Miller standards~ After 

Ferber these laws are clearly constitutionally sound, and none of 

us has any quarrel with the constitutionality of these statutes. 

1. 4 Enf.orcement of the Child Pornography Laws 

rn Chapter 4 of this Part we discussed the enforcement of 

state and federal obscenity laws, and described what we see as a 

rather consistent pattern of underenforcement of these laws. We 

do not reach the same conclusion with respect to the child 

pornography laws. It is plain to us that every unenforced 

violation of the child pornography laws is an underenforcement 

that ought to be remedied. ~e believe that many cases remain 

uninv11nstigated, and we believe that state and federal prosecution 

of child pornography, commercial and ncmcom:mercial, needs to be 

even t11.0re vigorous. Nevertheless, it remains the case that the 

child pornography laws seem now to be the subject of a 

substantial amount enforcement efforts on both the state and 

local havele. The federal statistics are illustrative. rrom 

January 1, 1978, to February 27, 1986, one hundred individuals 



were indicted in the federal system for violation of the federal 

obscenity laws, and of tbose indicted seventy-one were 

convict:ed. 7g 

indicted in the federal system for violation of federal child 

pornography laws, and of those 215 ware convicted. Although 

th■•• statistics themselves ar ■ high suggestive of a 

substantial disparity, •• believe that, if anything, the 

statistics understate the disparity. For one thing it is 

likely that in absolute terms there are ■ore violations of the 

federal obscenity laws than there are violations of the child 

pornography laws. In addition, it was not until final adoption 

of the Child Protection Act of 1984 on May 21, 1984, that federal 

law, following Ferber, finally eliminated the requirement of 

ffobscenity,• and of the 255 indictments in fact 183 were secured 

in the period from May n, 19H, through February 27, 1986. 

This comparatively aggressive approach to enforcement of the 

federal child pornography laws has been matched by equally 

vigorous efforts in the vast majority of states. Although we 

urge even lll'Ore aggressive enforce:ment of the child pornography 

laws at both state and federal levels, we see less systematic 

underinvestigation, underprosecution, and undersentencing than 

seems to exist with respect to enforcement of the obscenity 

Ch.Hd pornography seems t.o be a matt.er that judges, 

iS 

79 There are, however, impediments to investigation 
and prosecution that are specially related to any prose¢ution 
involving sexual abuse of children. One is the difficulty we 
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prosecutors, and law enforcement personnel have, with few 

exceptions, taken seriously. we are glad that they do, and we 

urge thfil to take it even more seriously. 

In terms of takin9 these matters even more seriously, we 

note again the inseparable relationship between child pornography 

and child abuse. To take child pornography more seriously is to 

take sexual abuse of children more seriously, and vice versa. It 

is apparent that as of the data of this Report the sexual abuse 

of children is being taken increasingly seriously in this 

eountcy, and we applaud that increased concern for a problem that 

has long been both largely unspoken and largely avoided. That 

situation is changing rapidly, and the increased attention to 

child pornography is part of the increased attention being given 

to all forms of sexual abuse of children, whether photographs are 

part of the act or not. We do not hesitate to support further 

efforts, in public education, in the education of children, and 

in law enforcement, to continue to attempt to diminish the sexual 

abuse of children, regardless of the form it takes. 

None of us doubt that child pornography is extraordinarily 

harmful both to the children involved and to society, that 

dealing with child pornography in all of its forms ought to be 

address in our specific recommendations. Another is the fact 
that on occasion parents have themselves been involved in the 
illegal activity. And there seems still to be some 
reluctance to impose stiff sentences upon people who look and 
act otherwise "normal." To that extent a significant problem 
in dealing with sexual abusers of children is the mistaken 
and dan9erous assumption that all or most of those people are 
self-evidently •weird.• 
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treated as a goverruaental priority of the greatest urgency, and 

that an aggressive law enforcement effort :is an essential part of 

this urgent governmental priority. Our unanimity of vigor about 

child pornography does not surprise us, and we expect that it 

will not surprise others. 

accordingly. 

We hope that society will respond 
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Chapter 8 

The Role Of Private Action 

8.1 The Right to Condemn and the Right to Speak 

we are a government commission, and thus most of what we 

have to say is addressed to government. Yet it is simply 

mistaken to assume that citizen concerns need be exclusively or 

even largely channeled into governmental action. We feel it 

appropriate, therefore, to spend some time in this Report 

addressing the issue of how cithens might appropriately and 

lawfully put into practice their own concerns. 

At the outset, it should be clear that citizens have every 

to condemn a wide variety of material that is protected, 

and properly so, by the First .Amendment. That governmental 

action against a certain variety of communication is unwise and 

unconstitutional does not mean that the communication is 

valuable, and does not mean that society is better off for having 

it. Earlier in this Report we used the examples of the Nazis and 

the Ku Klux Klan to illustrate this point, and we could add many 

more examples to this list. That the Communist Party is a lawful 

organization does not prevent most Americans from finding its 

tenets abhorrent, and the same holds true for a w.ide variety of 

se:&ually oriented material. Much of that material is, as we have 

explained, protected by the First Amendment, but it does not 

follow that the material is harmless, or that its proliferation 

is good for society. 

The act of condemnation, of course, is itself central to 



what the first Amendment is all about. Just as spealdng out 

against government has long been part of what citizens are both 

entitled and indeed encouraged to do, so too is epeakin~ out on 

matters of concern not directly related to the functioning of 

government. Expressing a point of view about sexually explicit 

materials in general, or about particular sexually explicit 

materials, ls plainly the very kind of activity that rirst 

Amendment properly protects. To the extent that citizens have 

concerns about the kinds of sexually explicit material that are 

available in contemporary America, they should not only recognize 

that the First ~ndment protects and encourages their right to 

express these concerns loudly and often, but should as well 

appreciate the fact that in many aspects of our lives to k.eep 

quiet is to approve. Moreover, communities are made by what 

people say and do, by what people approve and what people 

disapprove, and by what people tolerate and what peopl• reject. 

For communities, and for the sense of community, community 

acceptance and community condemnation are central to what a 

community is. 

Although we are concerned here primarily with protest or 

related action against materials that citizens find harmful, 

imroral, or objectionable, we do not wish to discount the value 

of protest directed at goverrnnent when citizens wish government 

to do something it is not currently doing. Protest and related 

activities are entirely appropriate if citizens are dissatisfied 

with the work. of their law enforcement officials, their 



prosecutors, their administrators and exectttives, thttir 

legislators and th1::ir judges. It is certainly appropriate for 

citizens to protest the work of this Commission. He encourage 

citizens to be actively involved in what their government is 

doing, and if they feel that the government is not doing enough, 

or is doing too much, with respect to prosecution of prosecutable 

1Tuttterial.s, then they should make their wishes known to tJtose who 

have the power to make changes. 

8.2 The Methods of Protest 

It slv::iuld be apparent from the foregoing that citizens need 

not feel. hesitant in conde111nin9 that which they feel is worthy of 

Moreover, they need feel no hesitation in taking 

advantage of the rights they have under the First Atnfi:mdm,rnt to 

protest in more visible or orqanized fore. They may, of ccmrse, 

form or join or9anizations designed expressly for the purposes of 

articulating a particular point of view. They may protest or 

picket or march or demonstrate in places wrv!lre they are likely to 

attract attention, and where they will have the opportunity to 

persuade others of their vh,ws. The right of citizens to protest 

is of course coaxtansive with the right of publishers to publish, 

and we do not sugQest that citizens not exercise their Pirst 

Atnend£Mnt rights as vigorously and as frequently as do those who 

publish their views in print, on film or tape, or over the 

airwaves, 

Of some special. relevance in this context is the practice of 

protesting near the premises of establishments offering material 



that some citizens may find dangerous or offensive or immoral. 

we recoonise that atwh forma of proteat may at tinuH 

diacourai;1e patr,ms who would otherwise enter such establishments 

fro.m proceodino, but that, we believe, is part of the way in 

which free speech operates in the United States. In the context 

of a labor dispute, picket lines frequently have this very kind 

of discouraging effect, and the Supreme Court, even outside of 

the labor c<.mtext, has nu:::ognia:ed the free speech rights of those 

people who would protest on public streets or sidewalk• but in 

claaa proximity to business establishments whose business 

practice• they find objectlonabl•.80 For citizens ta protest in 

the vicinity of a pornography outlet is fully within the free 

epeech traditions af this country, and ao too is protest in the 

vicinity of an establishment only some of whose wares th• 

protester■ would find objectionable. If people feel that 

businesses, whether• local stare or a multinational corporation, 

are behaving improperly# it is their right and their obligation 

to make those views known. 

Somewhat related to on-site or near-site protesting, in 

terlll$ of coercive forcer is the boycott, in which a group of 

citizens may refuse to patronize an establishment offering 

certain kinds of magazim:ts, or tapes, or other material, and may 

also urge others to take sim.ilar action. At times the boycott 

80 In fact, in or zation for a Better Austin v. 
K~fe, 402 u.s. 415( 197 ro 1 :1.te an n1unct on 
direc~ed against people who were passing out leaflets in the 
neighborhood of the residence of a person whose business 
practices they found objectionable. 
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may take the form o.f action against an advertiser, where people 

may express their viawa about corporate responsibility by 

refusing to buy certain products as long as tlHi producer al' those 

products advertiaes in certain magazines, or on certain 

television shows. Boycotts attempt to take adv3ntage in 

organized fashion of the needs for business establishments to 

They are thus attempts to mobilize consumer 

power towards controlling the products and services made 

availa~le in the market. 

In a nllmber of purely business contexts, an organized 

boycott would violate the antitruat laws, whose aim, in part, is 

to encourage competitiol"I by discouraging SORle forms of orqani:ted 

economic pressure. But consumer boycotts for social and 

political aims have been determined lYf the Sup.n,me Court to be 

protected by the First Amendment, 81 and thus WE! do not hesitate 

to note that a consumer boycott, pre~ised on the view that 

corporation$ can often do as much, for good or for evil, as 

government, is well within the First Amendment-protected methods 

of protesting business activities that citizens may find 

objectic:mable. 

B.3 The Risks of Bxcass 

In pointing out the citizen's undoubted right to protest 

written 1 printed, or photo9raphic material that he or she finds 

harmful, objectionable, immoral, or offensive, we are not so 

81 
0982). 
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naive as to ignore that this rioht to protest may often be 

carried to excess. Citizens who protest, or boycott, or picket, 

or distribute leaflets, or march, or demonstrate are 

unquestionably exercising their First AmEmdment rights. But just 

like the First Amendment rights of some of those who deal in 

sexually explicit materials, these rights may be exercised 

harmfully or unwisely. 

Thus, we have no doubt that a citizen has the right to 

refuse to shop at a store that sells the National Review or The 

New Republic because the cithen disagrees wU:h the pcl.itical 

point of view of one of those magazines. And we have no doubt 

that a citizen who urges his friends and others to do the same is 

still well within what the First Amendment does and ought to 

protect. But we also have no doubt that the citizen who 

exercises his First Amendment rights in this manner could be 

criticized by most people, and most of us would strongly support 

that criticism. Apart from the question of goverm11ental 

interference, there are positive values associated with the free 

flt:N of ideas and information, and society is the loser when that 

process is unduly stifled. Just as with the free speech rights 

of those who trade in sexually expllait materials, tb• free 

speech dght.s to protest objectionable material may be exercised 

in a lawful but societ•lly harmful manner. 

Thus we bave little doubt that in exercising their First 

Amendment rights to protest material that they find 

objectionable, same people will protest. material that quite 
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si11lply ou9ht to be encouraged fraely to circulate in this 

society. We also have little doubt that protest activity may 

very wall inhibit this process of circulation. lf larqe numbers 

of people refused to patronize bookstores that sold Sinclair 

Lewis' Elmer Gantry because it dealt with sexual immorality by a 

minister, or if people picketed the residences of booksellers who 

sold James Joyce's Ulysses because of its sexual themes ancl 

language, this society would, quite simply, be the worse for it. 

These examples are of co:.irse extreme, but the fears that many 

arquably valuable but sexually frank works of fiction and 

non-fiction will be stifled not by governmental action but by 

social pre~sure is real. 

We have no solutions to this dilemma. vie believe it fully 

appropriate for citizens to protest against material they find 

objectionable, and we know that at times this protest activity 

will go too far, to the detriment of all of us. This society is 

a f.ree soci~!ty not only bec<1use of the First ,l'\mendment, but alsn 

because of generally held attitudes of t.oler~nca. We encoura-;:ie 

people to ?bject to the objectionable, but we think it even more 

.important t,hat they tolen,tt, the tolerabla. 

S. ,1 Tne Import,rnce of Education and Disc...:ss ion 

By focusiny ,:,n protest,s, boycotts, and celated activities, 

we have here emphasized conduct that ia largely negative and 

reactive. Although WP see a central place for communicative 

activities that are negative and reactive, we do not wish to 

suggest that this is all that can or should be done. In 



particul,iu::, we note the extent to which education is ultimately 

central to inuch that we have been discussing. In the broadest 

sense, not just with respect to the education that takes place in 

the schools, and with respect to values and awareness as well as 

to fact•• education is the real solution ta the problem of 

pornography. 

We have identified hanu that seem to be caused by certain 

sexually explicit material, but many of those harms are the 

result of how images affect attitudes, and of how images affect 

behavior. But the ability of an image to affect behavior is not 

only a function of what that image is saying or doing¥ hut of 

what other iaages are part of the array of stimuli received by an 

individual. We r•oogniz• the extent to which an attraction to 

one sexual stimulus rather than another may significantly be 

c,u.uied by individual characteristios f<:>rmeH.i at a relatively early 

age, in many cases before exposure to any highly sexually 

explicit material. But we recognize as well that if iaao•s can 

cause certain forms of behavior, as we believe they can and as 

the evidence shows, then images ought as well to be able to 

prevent behavior, or cause different behavior. 

The images that aight cause different behavior can, of 

So can the messages that 

would lead people in even greater numbers to reject the view that 

sexual violence is so111etimes appropriate,, to rejeot the view that 

women enjoy being physically coerced into sex, to r~ject the view 

that women• s priaary sexual role is to satisfy the desires of 
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man, to tha view that sax ought to be ■n essentially 

public act, and to reject the view that sax outside of love, 

marriage, commitment, or affection is something to be 

These positive massages might address all of these underlying 

attitudes. Thay might alao address pornography more explicitly, 

discussing its dangers to individuals and to society. The 

massage ■ ■ight co■a fro■ f ■mi 

religious leaders, or political figures, or the m1:u;sagas might 

coma, perhaps , from the mass media. 

Ulti■■ taly, a significant part o~ the concern with 

pornography is a concern about negative massages. One way to 

deal with negative messages is to prevent them fro■ being aant, 

or to prevent them 

Action against harmful pornography, whether by law or by social 

action or individual condemnation, is in tha final analysis a 

negative approach. It ia an atte■pt to eliminate a harmful 

message, and such attempts are frequently appropriate. But they 

cannot succeed by themselves. These essentially negative and 

reactive efforts must ba accompanied by positive efforts. If 

there are certain attitudes that people ought not to have, than 

what attitudes ought people to have, and bow can those attitudes 

best be inculcated? What will he taught in the schools? What 

forms of behavior will be ~~•~k••v~ adlllired? What will the ■aaa 

media encourage? What will we expect of each other in 

interpersonal behavior? The list goes on and on. 

We commenced this Report by noting that we were a Commission 
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appointed by the Attorney General of the United States, and 

t.herefoc& felt a special responsibility to concentrate our 

,s,fforts towardl! law and law enforcement. It is appror,riate to 

conclude, however, with this recognition of the lilllits of law and 

the limits of law enforcement. A wide range of behavi,:,cs, from 

telling the truth to our friends to eating with knives and forks 

rather than fingers, is channeled quite effectively .tithout. 

si,~nificant legal involvement. And another wi<le range of 

behaviors, from iayvalking to income tax evasion, persists even 

in the face of attEHnpts by law to restrict it. To know what the 

law can do, w;, must apprec iste what the law cannot do. We 

believe that in ~any respects the law can serve important 

controlling and symbolic purposes in restricting th(; 

proliferation of certain sexually explicit material that we 

believe harmful to individuals and to Hociety. But we know as 

well that to rely entirely er excessively on law is simply a 

mistake. Law r.,e.'J influence belief, but it also operat~s in the 

shadow ot belief. And beliefs, of course, are often a t>rc,duct of 

deeply held rr,ocal, ethical, and spiritual col'llmitments, That 

foundation of values ia the glue that holds a dtnnoccacy, which 

functions according to the will of th.z majority, together. 

Government can and must protect the interests of the minority, to 

be sure. But Law enfor.·cement cannot entirely corr,p&naate for •>r 

regulate the consequences of bad decisions if th~ majority 

consistently chooses evil or error. tf there are att1tudee that 

need changing and behaviors that :~ad restricting, then law has a 
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Chapter 1 

Introduction 

Based upon their collective observations, and the 

information provided through test , the following 

recorn~endations are advanced by this Commission. 

I. RECOMMENDATIONS FOR THE JUSTICE SYSTEM AND LAW 

ENFORCEMENT AGENCIES 

A. RECOMMENDATIONS FOR CHANGES IN FEDERAL LAW 

l. CONGRESS SHOULD ENACT A FORFEITURE 

STATUTE TO REACH THE PROCEEDS AND 

INSTRUMENTS OF ANY OFFENSE COMMITTED 

IN VIOLATION OF THE FEDERAL OBSCENITY 

LAWS. 

2. CONGRESS SHOULD MEND THE FEDERAL 

OBSCENITY LAWS TO ELIMINATE THE 

NECESSITY OF PROVING TRANSPORTATION 

IN INT!RSTATE COMMERCE. A STATUTE 

SHOULD BE ENACTED TO ONLY REQUIRE 

PROOF 1"MT Tl:lE DIS1"RU¼UTION OF THE 

OBSCENE MATERIAL "AFFECTS" INTERSTATE 

COMMERCE. 

3. CONGRESS SHOULD ENACT LEGISLATION 
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SOCIAL VALUEft IN ORDER TO BE OBSCENE 

TO CONFORM WITH THE CURRENT STANDARD 

ENUNCIATED BY THE UNITED STATES 

SUPREME COURT IN MILLER V CALIFORNIA. 

8. STATE LEGISLATURES SHOULD AMEND, 

IF NECESSARY, OBSCENITY STATUTES TO 

ELIMINATE MISDEMEANOR STATUS FOR 

SECOND OFFENSES AND MAKE ANY SECOND 

OFFENSE PUNISHABLE AS A FELONY. 

9. STATE LEGISLATURES SHOULD ENACT, 

IF NECESSARY, FORFEITURE PROVISIONS 

AS PART OF THE STATE OBSCENITY LAWS. 

10. STATE LEGISLATURES SHOULD ENACT 

A AACUTEER INFLUENCED CORRUPT 

ORGANIZATIONS(RICO) STATUTE WHICH 

HAS OBSCENITY AS A PREDICATE ACT. 

C. RECOMMENDATIONS FOR THE UNITED STATES DEPARTMENT OF JUSTICE 

11. THE ATTORNEY GENERAL SHOULD 

DIRECT THE lJIHTED STATES ATTORNEYS 

TO EXAMINE THE OBSCENITY PROBLEM 

IN THEIR RESPECTIVE DISTRICTS, 



12. 

FOR 

LAW 



SURVE:U.LANC& or THE NATURE AND EXTENT 

or THE OBSCENITY PROBLEM WITHIN EACH 

DISTRICT. 

15. THE DEPARTMENT OF JUSTICE AND 

UNITED STATES ATTORNEYS SHOULD USE 

THE RACKETEER INFLUENCED CORRUPT 

ORGANIZATION ACT {RICO) AS A MEANS 

OF PROSECUTING MAJOR PRODUCERS AND 

DISTRIBUTORS OF OBSCENE MATERIAL. 

16. THE DEPARTMENT OF JUSTICE SHOULD 

CONTINUE TO PROVIDE THE UNITED STATES 

ATTORNEYS WITH TRAINING PROGRAMS ON LEGAL 

AND PROCtDUAAL MATTERS RELATED TO 

OBSCENITY CASES AND ALSO SHOULD MAKE 

SUCH TRAINING AVAILABLE TO STATE AND 

LOCAL PROSECUTORS. 

17. fflE UNITED STATES ATTORNEYS SHOULD 

USE ALL AVAILABLE FEDERAL STATUTES 

ro PROSECUTE OBSCENITY LAW VIOLATIONS 

INVOLVING CABLE AND SATELLITE TELEVISION. 
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18. STA'fE AND LOCAL PROSf;CUTORS SHOULD 

PROSECUTE PROuUCEHS OF OBSCENE MATER1AL 

UNDER EXIS!rNG LMlS INCLUDING THOSE 

PROHIBIT.DIG PANDERING AND OTHER 

mmERLY1NG SEXUAL OPFENSES. 

19. STATE AND LOCAL PROSECUTORS 

SHOULD EXAIUNE THE OBSCENITY PROBLEM 

IN THEIR JUR13DICTION, IDENTIFY 

OFFENDERS, INI'!'IA'rE INVESTIGATIONS, 

AND COMMENCE PROSE:ClJTION iHTBOUT 

20. STATE AND LOCAL PROSE.'.CUTORS 

SHOULD ALLOCATE SUFFICIENT RESOURCES 

TO PROSECUTE OBSCENITY CASES. 

21. STATE Al:m LOCAL PROSECUTORS 

SHOULD USE Tf!E BANKJU.ll?TC:Y Ll\J0JS TO 

COLLECT UNPAID k''lNES, 

22, STATE AND LIJCAL PROSECUTORS SHOULD 

USE ALL AVAILABLE STATUTES TO PROSECUTE 

OSSCt::~lTY VIOLATIONS INVOLVING CABLE 

AND SATELLITE TELEVISION, 
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23. STATE AND LOCAL PROSECUTORS 

SHOULD ENFORCE EXISTING CORPORATE 

LAWS TO PREVENT THE FORMATION, USE 

AND ABUSE OF SHELL CORPORATIONS 

WHICH SERVE AS A SHELTER FOR 

PRODUCERS AND DISTRIBUTORS OF OBSCENE 

MATElUAL. 

24. STATE AND LOCAL PROSECUTORS 

SHOULD ENFORCE THE ALCOHOLIC BEVERAGE 

CONTROL LAWS THAT PRO!UBIT OBSCEl!UTY 

ON LICENSED PREMISES. 

2.5. GOVERNMENT ATTORNEYS, INCLUDING 

STATE AND LOCAL PROSECUTORS, SHOULD 

ENFORCE ALL ~EGAL REMEDIES AUTHORIZED 

BY STATUTE. 

E. RECOMMENDATIONS FOR FEDERAL LAW ENFORCEMENT AGENCIES 

26. FEDERAL LAW ENFORCEMENT AGENCIES 

SHOULD CONDUCT ACTIVE AND THOROUGH 

INVESTIGATIONS OF ALL SIGNIFICANT 

VIOLATIONS OF THE OBSCENITY LAWS 

WITH INTERSTATE DIMENSIONS. 



27, THE INTERNAL REVENUE SERVICE 

SHOULD AOORESSIVELY INVESTIGATE 

VIOLATIONS or THE TAX LAWS COMMITTED 

BY PRODUCBRS A?lD DISTRIBUTORS OP 

OBSCENE MATE.Rf Af,. 

f, RECOMMEtHlATIONS FOR STATE AND LOCJU, LAW ENFORCEMENT AGENCIES 

28. STATE AND LOCAL LAW ENFORCEMENT 

AGENCIES SHOULD PBOVIDE THE MOST 

Tl:IOROUGH AND UP-TO-DATE TRAHllNG FOR 

INVESTIGATORS INVOLVED IN ENFORCING 

THE OBSCENITY LAWS, 

29, STATE AND LOCAL LMl ENFORCEMENT 

AGENCIES SHOULD AtLOCAT& SOFflClENT 

PERSONNEL TO CONDUCT INTEHSIVE AND 

THOROUGH INVESTIGATIONS OF ANY 

VIOLATIONS OF THE OBSCENITY LAWS. 

30. S'fATE: AND LOCAi, LAW ENFORCEMENT 

OF!'IC€RS SHO!JLD TAKE AN ACTI\m ROLE 

IN THE LAW ENFORCEHEHT COORDUIATING 

COMM1Tt£!!:S. 
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31. STATE AND LOCAL REVENUE AUTHORITIES 

MUST INSURE TAXES ARE COLLECTED FROM 

BUSINESSES DEALING IN OBSCENE 

MATERIALS. 

32. STATE AND LOCAL PUBLIC HEALTH 

AUTHORITIES SHOULD INVESTIGATE 

CONDITIONS WITHIN "ADULTS ONLY" 

PORNOGRAPHIC OUTLETS AND ARCADES 

A!,ID ENFORCE THE LAWS AGAINST ANY 

HEALTH VIOLATIONS FOUND ON THOSE 

PREMISES. 

G. RECOMMENDATION FOR THE JUDICIARY 

33. JUDGES SHOULD IMPOSE SUBSTANTIAL 

PERIODS OF INCARCERATION FOR PERSONS 

WHO ARE REPEATEDLY CONVICTED OF OBSCENITY 

LAW VIOLATIONS AND WHEN APPROPRIATE 

SHOULD OR.DER PAYMENT OF RESTITUTION 

TO IDENTIFIED VICTIMS AS PART OF TBE 

SENTENCE. 

H. RECOMMENDATIONS FOR THE FEDERAL COMMUNICATIONS COMMISSION 
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J4. THE FEDERAL COMMUNICATIONS 

COMMISSION SHOULD USE ITS FULL 

REGULATORY POWBRS AND IMPOSE APPROPRIATE 

SANCTIONS AGAINST PROVIDERS OF 

OBSCENE: DIAL-A-PORN TELEPHONE 

SERVICES. 

JS. THE FEDERAL COMMUNICATIONS 

COMMISSION SHOULD USE ITS FULL 

REGULATOFY POWBRS Mm IMPOSE 

APPROPRIATE SANCTIONS AGAINST 

CABLE AND SATELLITE TELEVISION PROGRAMMERS 

WO TRANSMIT OBSCENE PROGRAMS. 

36. THE PRESIDENT'S COMMISSION ON 

UNIFORM SENTENCING SHOULD CONSIDER 

A PROVISION FOR A MINIMUM OF OH 

YEAR IMPRISONMENT FOR ANY SECOND OR 

SUBSEQUENT VIOLATION OF FEDEML 

LAW INVOLV:nm OBSCENE MATERIAL THAT 

DEPICTS AOOLTS. 

II. RECOMMENDATIONS FOR THE REGULATION OF CHILD PORNOORAPHY 
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31. CONGRESS SHOULD ENACT LEGISLATION 

REQUIRING PRODUCERS, RETAILERS, OR 

JJISTUBUTORS OF SEXUALLY EXPLICIT 

VISUAL DEPICTIONS ro MAINTAIN RECORDS 

CONTAINING CONSENT FORMS AND PROOF OF 

PERFORMERS* AGES. 

38. CONGRESS SHOULD ENACT LEGISLATION 

PROHIBITING PRODUCERS OF C!$RTAIN 

SEXUALLY EXPLICIT VISUAL DEPICTIONS 

FROM USING PERFORMERS UNDER THE 

AGE OF TWENTY-ONE. 

39. CONGRESS SHOULD ENACT LEGISLATION 

TO PROHIBIT THE EXCHANGE OF INPORNATION 

CONCERNING CHILD PORNOGRAPHY OR 

CHILDREN TO BE USED IN CHILD PORNOGEAPHY 

THROUGH COMPUTER NETWORKS. 

40. CONGRESS SHOULD AMEND THE CHILD 

PROTECTION ACT FORFEITURE SECTION TO 

INCLUDE A PROVISIOn WHICH AUTHORIZES 

THE POSTAL INSPECTION SERVICE TO 

CONDUCT FORFEITURE ACTIONS. 
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82255 TO DEFINE THr TERM •v1SUAL 

D£PICTH.JN" AND INCLUDE UNDEVELOPF:'.) 

FILM IN THAT lJEPINITWN, 

42. CONGRESS SttOULD ENACT LEGISLATIO~J 

PRO\'IDIN<l FINAN'CIAL INCENTIVES 

FOR THE STA.TES Tv INITIATE TASK 

FORCES ON CHILD PORNOGRAPHY AND R~:l.,A'rED 

CAS!';S, 

43, CONGRESS SHOULD ENACT LEGISLATION 

TO MAK£ THE ACTS Of CHILD SELLING OR 

CHILD PURCH;..smG, FOR TH£; PRODUCTION 

OP SEXUALLY EXPLICIT VISUAL D£P!CTJONS, 

A n:t.ONY, 

3. RECOMKENDJ\.T!ONS FOR STATB LEGISLATION 

44, STATE LEGISLATURES SHOULD 

AHeND, ff NEC£SSAR'i, CHILD PORNOGRAPHY 

STATUTES TO INCLUDE FORFEITURE 

PROVISIONS. 

45. STATE LEGISLATURES SHCULD A~,\E~W 

LAWS, WHf1RE NECtSSARY, TO MAKE THE 

~tmWING POSSf,SSIO~ OF z:HILD PORNOGRAPHY 



45. STATE LEGISLATURES SHOULD MEND, 

IF NECESSARY, LAWS MAKING THE 

SEXUAL ABUSE OF CHILDREN THROUGH 

THE PRODUCTION OF SEXUALLY EXPLICIT 

VISUAL DEPICTIONS, A FELONY. 

47. STATE LEGISLATURES SHOULD ENACT 

LEGISLATION, IF NECESSARY, TO MAKE 

THE CONSPIRACY TO PRODUCE, DISTRIBUTE, 

GIVE AWAY OR EXHIBIT ANY SEXUALLY EXPLICIT 

VISUAL DEPICTIONS OF CHILDREN OR 

EXCHANGE OR DELIVER CHILDREN FOR SUCH 

PURPOSE A FELONY. 

48, STATE LEGISLATURES SHOULD AMEND, 

IF NECESSARY, CHILD PORNOGRAPHY 

LAWS TO CRE.ATE Aft OFFENSE. FOR ADVERTISUIG, 

SELLING, PURCHASING, BARTERING, 

EXCHANGING, GIVING OR RECEIVING 

INFORMATION AS TO W!iERE SEXUALLY 

EXPLICIT MATERIALS DEPICTING CHILDREN 

CAN BE FOUND. 

49. STATE LEGISLATURES SHOULD ENACT 



OR AHE:ND L£GI::;LA1'ION, WHERE NECESSARY, 

TO MAKE CHILD SELLIHG OR CHIU) PURCHASING 

l"OR THE PRODUCTION OF SEXllALLY 

EXPLICIT VISUAL DEPICTIONS, A 

FELONY. 

50. STATE LEGISLATURES SnO!JLD MlE:ND 

LAwS, wHERE NECES;;ARY, TO MAKB 

CHILD PORNOGRAPHY IN THE POSSESSION 

OF AN ALLEGED CHILD SEXUAL ABUSER 

1-.HICH DEPICTS THAT PERSON ENGAGED rN 

SEXUAL ACTS WlTH A MINOR SUFFICIENT 

EVIDENCE OF CHH.D MOL8STATION FOR 

USE IN PROSECUTING THAT INDIVIDUAL 

WHETHER OR NOT THE CHILD INVOLVED 

IS FOUND OR 1S ABLE TO TESTIFY, 

51. STATE LEGISLATURES SHOULD AMEND 

LAWS, IF NECESSJ>.R'f, TO ELIMINATE THE 

REQUrREMENT THAT THE: PROSECUTION 

IDENTIFY OR PRODUCE TESTIMONY FROM 

THE CHILD WBO IS DEPICTED H' PROOF 

Oi! AGE CAN OTHERUISE BE ESTABLISHED. 

52, STATE LEGISLATURES SHOULD ENACT 

OR AMEND I.f.GISL.ATION, IP NECESSARY, 



WHICH REQUIRES PHOTO FINISHING 

LABORATORIES TO REPORT SUSPECTED 

CHILO PORSOOAAPHY. 

53, STATE LEGISLATURES SHOULD 

MENO OR ENACT LEGISLATION, IF NECESSARY, 

TO PEru<lT JUOOES TO IMPOSE A SENTENCE 

OF LIFETIME PROBATION FOR CONVICTED 

CHILD PORNOOAAPHERS AND RELATED 

OFFENDERS. 

C. RECOMMENDATIONS FOR FEDERAL LAW ENFORCEMENT AGENCIES 

54. THE STATE DEPllTMENT, THE UNITED 

STATES m:lPARTMENT OF JUSTICE, THE 

UNITED STATES CUSTOMS SERVICE# THE 

UNITED STATES POSTAL INSPECTION 

SERVICE, THE FEDERAL BUREAU OF 

INVESTIGATION AND O'l'HIR FEDERAL 

AGENCIES SHOULD CORTINUE TO WORK WITH 

OTHER NATIONS TO DETECT AND INTERCEPT 

Cl:ULD PORNOOAAPHY. 

55. THE UNITED STATES DEPARTMENT OF 

JUSTICE SHOULD DIRECT THE LAW 

ENFORCEMENT COORDINATING COMMITTEES 
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ABUSE AND CHILD PORNOGRAPHY INVESTIGATION. 

59. FEDERAL LAW ENFORCEMENT AGENCIES 

SHOULD USE SEARCH HARRANTS IN CHILD 

PORNOGRAPHY MD RELATED CASES EXPEDITIOUSLY 

AS A MEANS OF GATHERING EVIDENCE AND 

FURTHERING OVERALL INVESTIGATION 

EFFORTS IN THE CHILD PORNOGRAPHY AREA. 

60. FEDERAL LAW ENFORCEMENT AGENTS 

SHOULD ASK THE CHILD VICTIM IN 

REPORTED CHILD SEXUAL ABUSE CASES 

IF HOTOORAPHS OR FILMS WERE MADE OF 

HIM OR HER DURnm THE COURSE OF SEXUAL 

ABUSE. 

61. THE DEPARTMENT OF JUSTICE SHOULD 

APPOINT A NATIONAL TASK FORCE TO CONDUCT 

A STUDY OF CASES THROUGHOUT THB 

UNITED STATES REFLECTING APPARENT 

PATTERNS Of MULTI-VICTIM, MULTI-PERPETRATOR 

CHILD SEXUAL EXPLOITATION. 

D. RECOMMENDATIONS FOR STATE AND LOCAL LAW ENFORCEMENT AGENCIES 

62. LOCAL LAW ENFORCEMENT AGENCIES 
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SROULD PARTICXP,I\TE IN THE LAW ENFORCE:~tEtl'r 

COORDINATING COMMITTEES TO FORM REGIONAf, 

TASK FORCES OF DEDICATED AND EXPERIENCED 

INVESTIGATORS AND PROSBCUTORS TO COMBAT 

CHILD PORNOGFAPH'i. 

63, STl\TE AND LOCAL LAU 8NFORCEMENT 

AGENCIES SHOULD DEVELOP AND MAINTAIN 

CONTINUOUS TRAINING PROGRAMS FOR 

OFFICERS IN IDENTIFICATION, l\PPREHf.NSION, 

AND UNDERCOVER TECHNIQUES OF CHI l,D 

PORNOGRAPHY INVESTIGATIONS. 

64. STl\'l'E AND LOCAL LAW ENFORCEMENT 

A(,ENCIES SllOUl.i) PA.RT!CIPATE: IN A 

N.1'.'l'lONAL DATA BASE ESTABLIS!lBD TO 

SERVE AS A CENTER FOR STATl': AND LOCl,L 

LAW ENr'ORCR!-lEtr'l' ~Get.CIES TO S'JBMTr 

ANO RECEIVE INFORMATION REGARDING 

C81LD PORNOGRAPHY TRAFFICKING. 

65. STATE ANO LOCAL L.AW ENFORCEMENT 

AGBNCIES SHOULD HAVE PERSONNEL. 

TRAINED IN CHILD PORNOGRAPHY 

INVESTIGATION AND HtlEN POSSIBU: THEY 

SHO'.lt,D F'ORM SPECIALIZED ONITS FOR 
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CHILD SEXUAL ABUSE AND CHILD PORNOGRAPHY 

INVESTIGATIONS. 

66. STATE AND LOCAL LAW ENFORCEMENT 

AGENCIES SHOULD USE SEARCH WARR..1>NTS 

IN CHILD SEXUAL EXPLOITATION CASES 

EXPEDITIOUSLY AS A MEANS OF GATHERING EVIDENCE 

AND FURTHERING OVERALL INVESTIGATION 

EFFORT IN TH CHILD PORNOGRAPHY AREA. 

67. STATE AND LOCAL LAW ENFORCEMENT 

OFFICERS SHOULD ASK THE rHILD VICTIM 

IN REPORTED CHILD SEXUAL ABUSE CASES 

IF PHOTOGRAPHS OR FILMS WERE MADE OF 

HIM OR HER DURING THE COURSE OW SEXUAL 

ABUSE. 

E. RECOMMENDATIONS FOR PROSECUTORS 

68. THE UNITED STATES DEPARTMENT OF 

JUSTICE SHOULD DIRECT UNITED STATES 

ATTORNEYS TO PARTICIPATE IN LAW 

ENFORCEMENT COORDINATING COMMI'fTEE 

TASK FORCES TO COMBAT CHILD 

PORNOGMJl't!Y. 
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73. JUDGES MD PROBATION OFFICERS 

SHOULD RECEIVE SPECIFIC EOOCATION 

SO THEY MAY INVESTIGATE, EVALUATE# 

SENTENCE AND SUPERVISE PERSONS 

CONVICTED or CHILD PORNOORAPHY 

AND RELATED CASES APPROPRIATELY. 

74. JUDGES SHOULD IMPOSE APPROPRIATE 

PERIODS OF INCARCERATION FOR CONVICTED 

CHILD PORNOGRAPHERS AND RELATED 

OFFENDERS• 

75. JUDGES SHOULD USE, WEN APPROPRIATE, A 

SENTENCE OP LIFETIME PROBATION FOR 

CONVICTED CHILD PORNOGRAPHERS. 

76. PRE-SENTENCE REPORTS CONCERNING 

INDIVIOOALS FOUND GUILTY or VIOLATIONS 

OF CHILD PORNOOMPH'f OR RELATED 

LAWS SHOULD BE BASED ON SOURCES 

OF INFORMATION IN ADDITION TO THE 

OFFENDER HIMSELF OR HERSELF. 

77. STATE AND FEDERAL CORRECTIONAL 

FACILITIES SHOULD RECOGNIZE THE 
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UNIQUE PR1)8LEMS OP CUILD PORNOGRAPHERS 

AND REl.ATED OFfENmms AND [)f:SIGNATE 

APPROPRIATf; PROGPA~S REGARDING 

THEIR INCARCf;RAl'ION. 

78. FEDERAi, STATE, AND LOCAL 

J!JDGES SHOULD PARTICIPATf IN A 

TASK FORCF. OF MULT!-OISC!PLINARY 

PRACTITIONERS AND DEVELOP A PROTOCOL 

FOR COURTROOM PROCEDURES FOR CHILD 

WITNESSES 1'151,T WOULD Ml:::ET CONSTITUTIONAL 

STAN!)AROS, 

G * R:ECOMMENDATI ONS FOR PUBL"IC AND PRIVA'TE S0-CI,~L SRRVIC.E 

AGENCIES 

79. PUBLIC AND PRIVATE SOCIAL SERVICE 

A(;f.NCI£S SHOULD PARTICIPATt: IN !\ 

TASK FORCE Cf M!!I.TI-DISCIPLINA.Rx 

PRACTITIONERS AND DEVE::LOP A PROTOCOi, 

FOR COURTROOM PROCEDlJReS ?OR CHILD 

Wl'!Nf::SSES THAT WOIJLD HEET CONSTITUTIONAL 

STANDARDS. 

SO. SOCil'IL, MENTAL HEALTH AND MEDIC.AL 

SERVICES SHO{JLD UE PUOVIDED FOR CtilLD 



PORNOORAPHY VICTIMS. 

81. LOCAL AGENCIES SHOULD ALLOCATE 

VICTIMS OF CRIMES FUNDS TO PROVIDE 

MONIES FOR PSYCHIATRIC EVALUATION AND 

TREATMENT AND MEDICAL TREATMENT OF CHILD 

PORNOOAAPHY VICTIMS AND THEIR FAMILIES. 

82, CLINICAL EVALUATORS SHOULD BB 

TRAINED TO ASSIST CHILDREN VICTIMIZED 

THROUGH THE PRODUCTION AND USE OF 

CHILD PORNOORAPHY MORE EFFECTIVELY 

ANO TO BETTER UNDERSTAND ADULT 

PSYCHOSEXUAL DISORDERS. 

83. BEHAVIOW\L SCIENTISTS SHOULD 

CONDUCT RESEARCH TO DETERMINE THE 

EFFECTS OF THE PRODUCTION OF CHILD 

PORNOOAAPHY AND THE RELATED VICTIMIZATION 

ON CHILDREN. 

84. STATES SHOULD SUPPORT AGE 

APPROPRIATE EDUCATION AND PREVENTION 

PROGRAMS FOR PARENTS, TEACHERS AND 

CHILDREN WITHIN PUBLIC AND PRIVATE 

SCHOOL SYSTEMS TO PROTECT CHILDREN 
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87. U;GISLA'f,iRES SHOULD COND!JCT BEARINGS 

AND CONSIDER LEGISLATION RECOGNIZING 

A ,: TVIL REMEDY FOR HARMS l>.;TRIBUTABLE 

TO PORNOGRAPHY. 

V. '"ADULTS ONLY" PORNOGRAPHIC 01.lTLf.TS 

88. "ADULTS ONLY" PORNOGRAPHIC 

OUTLET PEEP SHOW FACILITIES 

WHICH PR,WIDE INDIVIDUAL BOOTHS 

FOR VIEWING SHOCLD NOT BE 

EQUIPPED mm DOO:{S. THE OCCUPANT 

OF THE BOOTH S!!OllLD HE CLEARLY 

VISIBLE TO ELIMINATE A HAVEN FOR 

SEXUAL ACTIVl'I"t. 

89, HOLES ENABLING INTERBOGTH 

SEJGAL CONTACT BETHEEN PATRONS 

SHOULD BE PROHIBITED Hi Tm: n:EP 

SHOW BOOTHS, 

90. BECAUS8 OF TH£ APPARENT HEALTfi 

HAZARDS POSED BY TBE OUTLET ENVIRONMENT 

GENERALLY, AND THE PEEP SHOW BOOTH 

IN PARTICULAR, SUCH FACILITIES SHOULD 

BE SUBJECT TO PERIODIC INSPECTION 



AND LICENSING BY APPROPRIATE 

GOVERNMENTAL AGeNTS, 

91, ANY POPJ<l Of INOE:CEN'I' ACT BY OR 

AMONG •ADULTS ONLY" PORNOGAAPHIC 

OUTL£T PATRONS SHOULD BF UNLAWFUL. 

92, ACCESS TO "ADULTS ONLY• PORNOGRAPHIC 

OUTLETS SHOULD BE LIMITED l'O PERSONS 

OVER THE AGE OF EIGHTE£N, 
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Chapter 2 

Recommendations For Tne Justice system And 

Law Enforcement Agencies 

I nt!-oduct ion 

The effective enforcement of obscenity laws necessarily 

involves a concerted and responsive effort on the part of 

Personnel 

involved in each of these components must exhibit some 

concern and appreciation for its effect of obscene materials 

on a co,nrouniq,, It is unrealistic to expect la1t enforcement 

a9encies to devote the sall'J:l attention to obscenity law 

violations that violent crimes command. This does not imply, 

however, that obscenity violations should be accorcle,i the 

lowest priority, as it appears they are in rnany jurisdictions 

[n order to control the flow of rr,atecials falling 

within the legal definition of obscenity, law enforcement 

officials must develop• reputation for initiating 

prosecution when violations are detected. Abs~int such 

enforcement policy, there is tittle incentive to observe 

existing obscenity laws. The cons,iquences of a pol i c1' of 

i.nacti 0_;n <lr't~ comp,xmded by the lucrative nat•Jre of obscenity 

trafficking. 

The pr0duct of a successful investigation and vigorous 

prosecution is rendered virtually worthless if courts fail to 

appreciate the community significance of obscenity cases. 
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Deterrence should be a significant factor in fashioning an 

appropriate sentence in these types of cases. Only public 

awareness of firm but fair sentencing practices in obscenity 

cases can foster an environment conducive to controlling the 

flow of these mater:ials. 

An observ~tion comnon to much of the testiroony heard by 

tha Cora.mission is that there has a gradual relaxation over 

the last twenty years in the enforcement of obscenity la·,m, 

This trend is undoubtedly attributable to a number of 

factors, but its most conspicuous sy111ptom was a dramatic loss 

of prosecutor interest in these cases. This dampened 

enthusiasm appears not to have been occa!:,ioned by any change 

in principle or philosophy, but instead was spawned by the 

judicial creation of insurmountabl,~ le9al obstacles. In 

Memoirs v. Massachusetta, 82 the United States Supreme Court 

enunciated the requirement that material must be •utterly 

without redeeming social value to be obscene. 8 3 This 

additional element ,:,f prooi marked a significant departure 

from the pre-exist in9 standard of proof. Prosecutors almost 

uniformly found 'this burden to ba virtually impossible t<:, 

eat isfy84 and as a, consequence de-emphasi:~ed the regulation 

of obscene material. 

~83 U.S. 413(1966), 

Id. at 419. 

S4 Chica90 Hearing, VoL I, Paul McGeady, p. 81, See 
also, Miller v, California, 413 U.S., 15,22(1973}. 
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Seven years later, in Miller v. California,85 the 

Supreme Com:t refashioned the "social value" element of the 

obscenity standard and considerably eased the prosecution's 

burden of proof. However, according to a 1977 survey of 

prosecutors, th• Miller standard neither increased the number 

of obscenity prosecutions nor the conviction rate 

!Hl t ional ly. 86 The number of jurisdictions actually 

pro■■cutin9 obsc•nity violations declined while obscene 

materials became more readily availabla.87 It is therefore 

reasonable to conclude that Memoirs v. Massachusetts was ooly 

one of a flumoer of factors contributing to the decrease in 

obscenity prosecutions. 

Since 1973, however, the nature and extent of 

pornography in the United States has changed dramatically. 

The materials that are available today are more sexually 

explicit and portray more violence than those available 

The production, distribution and sal ■ of 

pornography has become a large, vell-or9anized and highly 

profitable industry.88 The growth of the pornography 

industry has been facilitated in large measure by inadequate 

85 413 u.s. 15(19731. 

Into the ffects of Miller v. 
N.Y.u. L. Rev. 

~' the discussions of Production, Distribution -
and Technology of Sexually Explicit Materials found in Part 
Four of this Report. 



law enforcement and proaecutorial resources in this aretl, 

and the meting out of minimal punishment to those who have 

oeen convicted of violating the obscenity laws. This 

retaxation of pu~lic p,')licy has been further ingrained by 

the absence of any firm expr,n,sion of citizen concern. 

All individuals and agencies 1:osponsiblfl for vice 

,;3nforcement must be coTnmitted to 9lvin,;i ,:::,bscenity violations 

aJaquate priority. As with any law enforcement cbjective, 

th<:! agencies must use va1•ious criteria in determining the 

attention the proble~ merits. 'I'h is process 

requires an evaluation of the scope of the problem, the cost 

to the locb l i ty both in saf<:1ty and aconrnnic terms and the 

public demand for increased enforcement efforts. 

enforcement of obscenity laws must obviously be balanced 

against other law enforcement priorities, l n somB 

instanc<es, this evaluation may result in a temp•:>rary 

realignment in enforcement attention, but most ag◊ncies will 

be able to effectively increase obscenity enforcement 

without substantially detracting from other areas of 

rBsponsibUity for significant periods of time, 89 Once a 

i:eputation for community intolsrance is developed, official 

need only pertorr,, periodic inspections. 

89 One witness before the Commission acknowledged the 
pc,ssibil ity of a decceaae in enforc0irnent of forts in certain 
.iroas of <;oscenity enforcement was ghren greater emphasis. 
~1 think there is a great deal of ti~e spent on thefts, minor 
thefts; and yes, they are important. But I think that 
obscenity has mere far-r~achin9 effects on our culture and is 
important." Miami H.:;arioq, VoL II, Barbara Hattert,et·, p. 96. 



The law enforcement community should recognise fully 

the •agnitude of this nu.;lti-facetad problem and bring into 

focus the means necessary to curtail it. Law enforcement 

agencies must examine the nature of the pornography industry 

within their respective jurlsdictlon■ and take ■taps t~ 

address the situation. Federal, state and local agencies 

need ad.tquate manpower and the expertise of qualified 

investigators to conduct thorough investigation ■ of 

obscenity law violations, especially those involving lat"Qe 

scale pornography operations. The use of forfeitu:re laws to 

disgorge illicit profita is a potent prosecutorial tool. 

The United States Department of Justice should provide 

the leadership for a coordinated law enforcement effort 

through the mandate of its highest ranking officials and its 

ninety-four United States Attorneys. The Justice Department 

is able to provide valuable training and assistance to state 

and local prosecutors and law enforcement officials. The 

policies and practices of the Department of Justice should 

lend impetus to• national raaasess ■ent of the 

prioritisation of obscenity enforcement. 

Conore■ a and tba state legislatures ■uat examine 

existing laws and enact the necessary changes to create an 

effective and precise means of addrea■ lng the expansive 

scope of the obscenity and pornography proble~ today. 

Finally, when an individual la convicted of an 

obacenity violation the sentencing judge must have accurate 
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and comprehensive information about the defendant and the 

underlyinQ offense. Courts must impose sentences which are 

ar,pt:opriate to the dimensions and community impact of 

obscenity violations. co,;rts should be mindful of the 

deterrent effect that a sentence roust serve to 

counterbalance the financial incentive to continua the 

distribution of these materials. 

The recommendations that follow attempt to accom.plish 

the foregoin9 objectives. 

once an individual is charged with an obscenity 

violation, a United Statas Attorney or local district 

attorney should prosecute aggressively if the investigation 

and brinqing of charges are to have any effect. This 

includes enforcing the existing laws <"md fully using other 

remedies particularly tl:v::,se laws providing forfeitures that 

could literally put many pornographers out of business. 

The United States Department of ,Justice nu1st provide the 

leadership fo:r: the overall law enforcement effort through the 

work of its high,..st rankin9 officials and its ninety-four 

United States Attorneys. The Justice Department is able to 

provide valuable training and assistance to st0te 0nd local 

prosecutors and local police departments. l'!oreover it can 

provide some of the impetus for legislative changes. 

Congress and the state legislatures must ex•mine 

existing laws and enact the necessa:ry changes to create an 

effective and precise l'aeans ot addresl!ling the expan'!:live 



scope of the obscenity and pornography problem today. 

Finally, when an individual is brought before the court 

and is convicted, the sentencing judge must have accurate 

and co■prehenaive information about the offender and the 

offense. The courts must impose sentences with the ma~imum 

deterrent effect and cease imposing sentences which merely 

increase the pornographer's cost of doing business. 

The recommendations which follow attempt to acco11plish 

these objectiv~s. 

A. RECOMMENDATIONS FOR CHANGES IN FEDERAL LAW 

RECOMMENDATION l: 

CONGRESS SHOULD ENACT A FORFEITURE STATUTE TO REACH THE 

PROC.EEOO AND INS'.i"RUMENTS O.F ANY OFPENSB COMMITTED UNDER THE 

FEDERAL OBSCENITY LAWS. 

Tt.1/t addition of civil and criminal forfeiture provisions 

to the existing federal obscenity laws 90 would greatly 

enhance their deterrent effect. In addition to the penalti$S 

already preacribed by statute, a defendant would be subject 

to forfeiture of any profits derived from or property used in 

committing the offense. The Child Protection Act of 198491 

presently contains such forfeiture provisions pertaining to 

~• 18 u.s.c. SlH461-U65 0.985). 

18 u.s.c.A. s22s1 {West supp. 1982). 
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offenses involving child pornography,92 

The addition of forfeiture provisionR in tje federal 

obscenity statutes would have a profound effect on some of 

the most egregious offenders, especially thoso who are 

~emhers of, associated with, or are infl~enced or controlled 

by, org~nized crime families, The forfeiture provision 

would affect those who profit by their illegal activity and 

wh<> have cre,lted criminal enterprises large enough to own or 

lease real est.ate, fleets of motor vehicles, or other 

valuable assets, The loss of such valuabl~ 1>roperty would 

have a more significant deterrent effect tlnm the mere 

imposition 1)f a fine or modest period of incarceration which 

the offe1,der may see ,;1s merely another ncost 

business." 9 3 Forfeiture provisions would also aid law 

enforcement effo1·ts by provi,Hnq the 9overn111ent with property 

to be used in future undercover operations and perhaps even 

provide sufficient assets to reimburse a significant portion 

of investigative and prosecution costs. 

According to the federal prosecutor in a series of 

Miami, fl-oritla, obscenity cases commonly known as MlPORN 

where m~ny of the defendants had tremendous assets scattered 

throughout the United States, f:orfei t;.,a:-es would have made a 

See, Recommendations for the Regulation of Child 
Pornography, infra. 

93 The preciae items subject to forfeiture should be 
determined by Congres• with any constitutional limitations 
clearly recogni2:ed. 
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tremendous contribution toward underwritinQ the costs of the 

governroent investiQation. 94 

Under current law even large scale and well-organized 

distributors of obscene material that have been repeatedly 

convicted r0tain their nuu;i;;ive profits which they often use 

to finance other unlawful activity. 95 

the film •neep Throat• cost $25,000 to produce and has made 

profits of $50,000,000,96 and few or none of these proceeds 

were paid to the •star~ of the film, Linda Lovelace (now 

Marchiano} or others involved in the actual production. 97 

The film's profits were 1.u,ed allegedly by the Perainos, 

reported members of the Columbo organized crime ta•lly,98 to 

develop Bryanatan Fil.ma af Hollywood, which distributed the 

yacbts, airplanea, islands and property in the Bahamas, and 

94 "MIPORN was a two and a half year undercover 
investigation into organized cri■e'a influence in the 
pornography industry." New York Hearing~ Vol. II, Marcella 
Cohen, p. 41; MIPORN i.s further discussed in Appendix Ona to 
the Organized Crime Chapter. 

95 New York Bearing, 
Hit-67. 

Vol. I, Christopher J. Mega, pp. 

96 New York Hearing, Vol. I, William S::elly, P• n. 
97 New York HearinQ, Vol. I, Linda Marchiano, p. 63. 

Louis, Joseph and Anthony Peraino ar~ reported 
members or associates of the Columbo oroanized crime fal!!ily, 
2.!!.• The discussion of Organized Crime for further information. 
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as seed money for drug smugqlinQ activities.100 

In recognition of the need to seize substantial profits 

qained through unlawful activity and ta prevent their use in 

other crimes, Congtess hae. authorized forfeituca for other 

er imes .101 Any new legislation should be drafted and 

100 New !¼earing, VoL I, Chdstopher J. Meqa, p. 162: 
See also, Cong Rec. 3433 {daily ed. ,Jan. 30, 1984} {Statement 
or-sen:-Jesse Helms). 

101 See~• 21 U.S.C, S8lH{a)(l}, 
{ {al ~erollo.,inq shall be subject to f<Jrfeiture t◊ 
th• United States and no property right shall exist in 
them: 

( 1} All controlled substances which have been 
1uanufactured, distributed, dispensed, or acquired in 
violation of this subchapter. 

( 2i All ra1i1 mater:ia ls I products and eavipment of 
any kind which at'e used, or intended for use, in 
ma:ntfactur inq, compound i 1v;i, process inq, de1 i veri nq, 
importing, or e;,q:,ortiog any controlled substance in 
violation of this subchapter. 

(31 All property which is used, or intended for 
use, as a cont,ainer for propf!rty described in paragraph 
nl or (2L 

(4) All conveyances, includin9 aircraft, 
vehicles, or vessels, which are used, or are intended 
for use, to transport, or in anr manner to facilitate 
tha transportation, sale, receipt, possession, or 
concealment of property described in parac;raph t 1} or 
( 2) • 

{ S l All oooks, records and research, inc 1udin9 
formulas, roicrofil:m, tapes, and data which are used, or 
intended for use, in violation ,Jf this subchaoter. 

(6} All. 111oneys, negotiable instruments, 
securities, or other thinas of value furnished or 
intended to oe furnished by any person in exchange for a 
controlled substance in violation of this subchapter, 
all proceeds traceable tc, such an exchange, and all 
money, negotiable instruments, ano s"curitie;; used ()r 
intended to be us0ct to facilitate any violation of tbis 
subchaptar, except that no pi:opecty shall be forfeited 
under this paragraph" to the extent of the interest of 
an owner, by reason of any act or 011\is:sion es tat,} ished 
by that owner to have been committed or omitted 1,1 i thf.>Ut 
the knowledge or consent of that owr:,;,r. 

{7) All real property, including any right, title 



and interest in the whole of any lot or tract of land 
and any appurtenances or improvements, which is used, or 
intended to be used, in amy marmer or part, to commit, 
or to facilitate the commission of, a violation of this 
title punishable by more than one year's i~prlaon~ent, 
except that no property shall be forfeited under this 
paraqraph, to the extent of an interest of an owner, by 
reason of any act or omission established by that owner 
to have been committed or omitted without the knowledge 
or consent of that owner. 

( 8) All controlled substaru::es which have been 
poasesaed in violation of this subchapter. j; 

18 u.s.c. 8492. (All counterfeits of any coins or 
obligations or other securities of the United States or 
of any foreign government, or any articles, devices, and 
other things made, possessed, or used in violation of 
this chapter or of sections 331-333, 335, 336, 642 or 
1720, of this title, or any material or apparatus 1..u1ed 
or fitted or intended to be used, in the making of such 
counterfeits, articles, devices or things, found in the 
possession of any person without authority from the 
Secretary of the Treaaury or other proper officer, shall 
be forfeited to the United States); 

18 u.s.c. S924 {(d} Any firearms or ammunition involved 
in or used or intended to be used in, any violation of 
the provisions of this chapter or any rule or regulation 
pro1m1laged thereunder, or any violation of any other 
criminal law of the United States, shall be subject to 
seizure and forfeiture and all provision of the Internal 
Revenue Coda of 1954 relation to the aeizura, 
forfeiture, and disposition of firearms, as defined in 
section 5845(a) of that Coda, shall so far as 
applicable, extend to seizures and forfeiture under the 
provision of this chapter}; 

18 u.s.c. 51955. (illegal gambling businesses; {d} Any 
property, including money, used in violation of the 
provisions of this section may be seized and forfeited 
to the United States. All provisions of law relation to 
the seizure, summary, and judicial forfeiture 
procedures, and condemnation of vessels, vehicles, 
merchandise, and baggage for violation of the cueto1111t 
laws; the disposition of such vassals, vehicles£ 
merchandise, and baqgage or the proceeds from such sale; 
the remission or mitigation of such forfeitures; and the 
compromise of claims and the award of compensation to 
informers in respect of such forfeitures shall apply 



■eizures and forfeitures incurred or alleged ta hav• 
been Incurred und■r the pravi ■ lans of bla section, 
inaafar •• applicable and not incan■ l ■tent with such 
provision11;. Such dut lea as are imposed upon the 
collector of custom■ or any other person in respect to 
the seizura and forfeiture of vea ■ ela, vehicles, 
merchandiae, and baggage under the ctustoma laws shall be 
per·formed ••dth·reapect to seizures and forfeiture■ of 
property uaed or intended for use in violation of this 
section by such officer■ r agents, or other persona as 
■ay be deaign•ted for that purpose by tbe Attorney 
General). 

U u.s.c.A. SU63 (Wast Supp. 1985). ( (a) ffl\oevar 
violates any provision of section 1962 of this chapter 
shall be fined not more than $25,000 or imprisoned not 
more than twenty years or both, and shall forfeit to-the 
United States, irrespective of any provi•ion of State 
law --

{1) any interest the parson has acquired or 
~aintained in violation of Section 1962; 

{ 2) any 
(A) intare■t in; 
(B} security of: 
{C} claim against; or 
(D) property or contractual right of any kind 
affording a source of influence over1 any 
enterprise •hiah the person bas eetabli ■hed, 
operated, controlled, corH'.lucted, or 
participated in the conduct of, in violation 
of section 1962; and 

( l) any property constituting, or derived from, 
any proceeds which the person obtained, dir•ctly or 
indirectly, from racketeerinQ activity or unlawful 
debt coll•ction in violation of section 1962. 

The court, in imposing sentence on such person shall 
order, in addition to any other sentence i•posed 
pursuant to thia section, that the person forfeit to the 
united States all propert scribed in this subsection. 
In lieu of a fine otherw 1n11~h<:,ri,eed by this section, 
a defendant who derives profits or other proc,eda from 
an offensre may be fined not more than twice the Qross 
profit or other proceeds. 

(b) Property subject to criminal forfeiture under 
this section includes --

( l) real i;n:operty including things growing 
on, affixed to, and found in land, and 
(2) tangible and intangible personal 
property, including rights, pri vUeges, 
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interests, claims and securities. 
(c) All right, titler and interest in property 

described in subsection (a} vests in the United States 
upon the commission of the act giving rise to forfeiture 
under this section. Any such property that is 
subsequently transferred to a person other than the 
defendant may be the subject of a special verdict of 
forfeiture to the United states, unless the transferee 
establishes in a hearing pursuant to subsection (m) that 
he is a bona fide purchaeer for value of such property 
who at the time of purchase was reaeonably without cause 
to believe that the property was &ubject to forfeiture 
under th is sect ion) r 

18 u.s.c. 32318. (counterfeit labels; {d) When any 
person is convicted of any violation of subsection (a}, 
the court in its judgment of conviction shall in 
ack:Ution to the penalty therein prescribed, order the 
forfeiture and destruction or other disposition of all 
counterfeit labels and all articles to which counterfeit 
labels have been affixed or which were intended to have 
had such labels affixed)r 

18 u.s.c. $2344. (c) Any contraband cigarettes 
involved in any violation of the provision of this 
chapter shall be subject to seizure and forfeiture, and 
all provisions of the Internal Revenue Coda of 1954 
relating of the seizure, forfeiture, and disposition of 
Urearms, and defined in section 5845(a) of such Coda, 
shall , so far as applicable, extend to seizures and 
forfeitures, under the proviaions of this chapter}; and 

18 u.s.c. S251l. (Any electronic, mechanical, or other 
device used, sent, carried, manufactured, assembled, 
possessed, sold, or advertised in violation of section 
2511 of section 2512 of this chapter may be seized and 
forfeited to the United States. All provisions of law 
relating to {ll at the seizure, summary and judicial 
forfeiture, and condemnation of v••••ls. vahicles, 
merchandise, and baggage for violations of the customs 
laws contained in titl• U of the United States Code, 
(2) the disposition of such vessels, vehicles, 
merchandiaa, and baggage or the proceeding fro.a the sale 
thereof, (J} the remission or mitigation of such 
forfeiture, {4) the coropromlae of c:laiu, and {5) the 
award o.f compensation top informers in respect of such 
forfeitures, shall apply to seizure■ and forfeitures 
incurred, or alleged to have been incurred, under the 
provisions of this section, insofar as applicable and 
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it:iplemented in a manne:r similar to other pn,sent federal laws 

to insure due process of law to all parties in intereat. 102 

The only present authority to permit the forfeiture of 

profits and instruments derived from th~ distribution of 

obscene materials is RICO. Through 1985 no federal RICO 

cases have been brought to forfeit profits or instruments 

used in or derived from ot>sceni ty law violations .103 The 

RICO statute is currently is inadequate ta reach the profits 

and instru111ents without establishing and relying on proof of 

two or more of predicate off~nses. 'The proposed legislation 

would allow forfeiture in the many cases where RICO cannot 

appropri~tely be used. 

CONGRESS SHOULD AMEND TRE t'EDERAL OBSCENITY LAWS TO ELIMINATE 

THE NECESSITY OF PROVING TRANSPORTATION IN INTERSTATE 

COMMERCE. A STATUTE SHOUI.O BE ENACTED TO ON[,'{ REQUIRE PROOF 

not inconsistent with the provision of this sections 
except that such duties as ere imposed upon the 
collector of customs or any other person with respect to 
the seizure and forfeiture of vessels, vehicles, 
merchandise, and baggage under the provisions of the 
customs law contained in title 19 of the United States 
Code shall be performed with respect to seizure and 
forfeiture of electronic, mechanical, or other 
intercepting devices under this section by such 
officers, agents or other _persons as may be authorized 
or designated for that t,urpose by the Attorney General.} 

102 see also, The discussion in this Chapter of 
Recornmendat1ona forChanges in Stifite Law, ~• 

l O 3 See, Recommend at ione For State arid Lccal Law 
Enforcel!!ent Agencies, ~• for further di.scuss ion. 
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THAT THE DISTRIBUTION OF THE OBSCENE MATERIAL ~AFFECTS" 

INTERSTATE COMMERCE. 

DISCUSSION 

Pursuant to provisions of 18 u.s.c. Sl462 and lS u.s.c. 
Sl465 the United States is required to prove that the 

particular obscene material in question actually was 

transported in interstate commerce at a particular specified 

time and to and from particular and specHied locations.104 

104 18 u.s.c. Sl462 ( 1982) provides, in part: 

"Whoever brings into the United States, or any 
place subject to the jurisdiction thereoft or 
knowingly uses an express company or other comnon 
carrier, for carriage in interstate or foreign 
commerce 

(a} any obscene, lewd, lascivious, or filthy 
book, pamphlet, picture, motion-picture film, 
paper, letter, writing, print, or other matter of 
indecent characterr or 

{b} any obscene, lewdi lascivious, or filthy 
phonograph recording, electrical transcription, or 
other article or thing capable of producing sound; 
or 

(c) any drug, medicine, article, or thing 
designed, adapted, or intended for producing 
abort ion, or for any indecent or immoral use; or 
any written or printed card, letter, circular, 
book, pamphlet, advertism:uent, or notice of any 
kind giving information, directly or indirectly, 
where, how, or of whom, or by what means any of 
such mentioned articles, matters, or things may be 
obtained or madew * * *;» 

18 u.s.c. 51465 provides, in part: 

~whoever knowingly transports in interstate or 
foreign commerce for the purpose of aale or 
distribution any obscene, lewd, lascivious, or 
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for feder,i,.l prosecutors to mBet in obscenity cases. 

Distri~ulcrs of obscenity, especially those ass0ciated wit~ 

or member3 of or9ar.ized <:crii7'e farr.ilies, frequently avoid th.,, 

mails and cvmr:ion carriers when they ship their wares. ,;ith 

the assistance of their attorneys such persons and 

oraan i zat ions have developed intr i c"te schemes of operation 

to prevent proof of this necessary element of the present 

Stl'lt\lte,105 They use their own trucks an(! sorr,etimes m,1ko 

several stops 0r simulated deliveries or pickups along the 

way.106 This pro~ess thwarts extremely expensive and tima 

cons1.n11inq surveillance by law enforc.;ment officers and makes 

it virtually impossible to detl"ct which ite:ns in a p:;rth:ula:: 

shipment actually crossed state lines. 

The proposed amendment should take the form of an 

additional section of Title 18. Such sections 3hould 

supplement existing sections 1462 and 1465 and include 

language which prohibits activities that »affect• commerce. 

The addition of such a statute would facilitate prosecutions 

filthy bvok, pamphlet, picture, film, paper, 
letter, writing, print, silho,n0tte, drawing, 
figure, image, cast, phonoqraph recording, 
electrical tranecription or other articles capable 
of produeing eotmd or any other matter of ir,decent 
or il'llJlloral character, shall be fineo not more than 
$5,000 or imprisoned not more than five years, or 
both. 

105 Los Angeles Hearinq, Vol. r, Kerrneth Gillinqham, p. 
114-6. 
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while maintaining the integrity of the present statutory 

structure. In a multiple count indictment, charges coalct be 

bro~ant againet individuals under both secti~ns, subject to 

constitutional limitations which exist in any such case, 

the effects of the inevitable and lengthy initial 

constitutional challenqes to such new legislation from 

crippling or stopping all feden1l prosecutiorH!,, 

A requirement th•t the pro&ec~tion prove the ttansactlon 

»offects" comr11erce is a more realistic burden of proof .. hich 

would clo,;e the technical loopr10Jes thei.e criminals have so 

successf.,lly exploited. This requirement wm,ld be ,,onsist,_,nt 

with other federal statutes such as the Hobbs Act and the 

1 /j 7 
firearms laws.• An examination of the constitutional 

ramifications discloses no barrier to this proposed 

amend-nt.1()8 

Article I, Section 8 of the United States Constitution 

empowers Congress to regulate commerce,l0 9 The 

interpretation and ai;.,plication of the constitut.ional 1 iini ts 

on Congress' power to regulate has been the issue in roany 

107 

Hl8 

The subject 

~• ~• 18 U,S,C. SS844, 1951 and 1202. 

~• Wickard v. f'ilburn, 317 0 .S. 111 {1942}, 

109 nsection !l. DJ iThe Congress shall have Powed 
i)] to regulate the Cornm£rrce with foreign Nati<::nui, 
and amos,g the several StatBs, and with the Indian 

Tribes.• u.s. Const. art. I, S8, cl.3. 
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of regulation, whether it is production, distribution or 

consumption, is constitutionally ilmllaterial so long as the 

activity in question is within the sphere of Congress' 

reQulatory powers. 110 The underlying principles, however, 

have been applied consistently to a variety of factual 

situations. The particular subject matter of the statute 

should not present a barrier to a constitutionally valid 

The distinction between regulatinq activitiea gin 

colm!larcen and regulating those which "affect commerce• is• 

valid one and has been maintained. The standards, however, 

have bean recognized by the courts as being within the total 

ambit of Conqress• constitutional regulatory powers.Bl The 

decision as to the scope of regulatory jurisdiction lies with 

Con~ress and is gen&rally made as a matter of public policy 

rather than a decision dependent purely on legal 

110 See, United States v. Wri htwo 315 
u.s. 110 tm:i). More recent cases 1n cat y of 
the Court's earlier decisions and the ultimate expanse of 
Congress• power to regulate. Th••• cases represent a variety 
of legal and factual issuest but each one affirms the 
underlying principals of the precedinq Sae# ~• 
Gulf OU Inc lff""'{l::J"Til; 

Xnd1.uitries 

0 P.2d. Sll {9th Cir. . 

111 See, McLain v. Real Estate Board of New Orleans, 
444 U.S. 2lr, 2U( l9 ) . 1 e r aut or' ty of Congress 
undi'K the Commerce Clause has, of course, long been 
interpreted to extend beyond activities in interstate 
commerce to 1:each other activities that, while wholly local 
in nature~ nevertheless substantially affect interatate 
colm!lerce.~ (emphasis added}. 
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considerations, 

If the activity is other Hnm purely local in nature it 

is subject to federal commerce power regulation. 

within thie. constitutional grant that Congl:'ess !MY exercise 

discretion in setting the limits of jurisdiction, Since 

Conqress has already Constitutionally cru::,sen to r~qulat& the 

activity throuqh la U,S,C, SSH62 and SH65, it may, if it 

chooses, expand the regulatory jurisdiction to include 

activities which •affect• comfflerce as well as those •tn• 

collll!lerce, 

Thi& C:orondssion finds that virtually all distribution of 

obscene material substantially a.ffects interstate commerce, 

Depart.Jl'lent of Justice Guidelines now in effect for the 

United States Attorneys preclude federal prosecution of 

obscenity cases that properly belong in state courts.112 

112 The guidelines provide, •The Federal role in 
prosecuting obscenity cases 1s to focus upon tha major 
producers and interstate distributors 0f pornography while 
leaving to local jurisdiction the responsibility of dealing 
with local exhibHions and e.ales. This role has not met \olit.h 
complete acceptance and understanding by citizens of 
con,111\1nities confronted with offensive matters vho !'ind their 
local prosecutor ineffectual in ttiis area. Even so, local 
prosecutors have been regarded as having the primary 
obligation to deal wlth such material on a local level. 

* ... * 
Local prosecutors, however willing to prosecute, frequently 
experi.ence difficulty because of several factors, not ably a 
lack of expect iee in tho f i~ld, lack of support by the 
cornmun i ty and/or its officials, and lacK of: ner;essa,ry funds. 
In these circu~stances the United States ~ay provide 
assistance through prosacutlve efforts not falling precisely 
within the above guidelines. Conversely, local authorities 
d&aling with obscene materhl being distributed within their 
area may develop evidence of interstate distribution useful 
to a Federal prosecution, Communications bet:,.,een Peden,l and 
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Existinq guidelines require the United States Attorneys to 

give highor priority to c«ses involving large scale 

dist:d,l:n,d::0rs whzi real:b:e sub!Jttantial income from iaultl~state 

o par at ions and cases in w h i ch there i s evidence of 

involvement hy ~nown organized crime fiqures,113 These are 

the types of cases that require the operational resource■ of 

the Department of Justice and federal law enforcement 

agencies and anl accordingly beyond the scope vf local law 

enforcement capabillties,114 The n1;,w section woul.d be a 

aubstantlal aid to federal prosecutors' efforts, but properly 

applied it would not result in any more federal enc.roach.1m&nt 

on state prosecutors' prerogatives than present federal law 

permits. 

RECOMMENDATION 3: 

CONGRESS SHOULD EN~CT LEGISLATION MAKING IT AN UNFAIR 

BUSINESS PRACTICE AND AN UNFAIR LABOR PRACTICE FOR ANY 

EMPLOYER TD !HR.IS INDIVIDUALS TO PARTICIPATE IN CDMMERClAL 

SEXUAL PERFORMANCES, 

DISCUSS TON 

local pros~cutors, and coordination of efforts in such 
instances, can be highly pro~uctive in both Federal and local 
efforts." United States Department of Justice, United St.lites 
Attorneys• Manu4l, Ch. 75, p. 9a {June 18, 19811, 

U3 Chicaqo Hearlnq, VoL II, James s. Reynolds, p, 263. 

114 New York Hearing, Vol. U; William Johnson, p. 82, 



the use of individuals in commercial sexual practices. The 

COl!Wission strongly supports enforcement of existing criminal 

laws a9ainst those who violate them by using inc:Uviduals in 

commercial sexual performances or in the production of 

b1poeing fair labor standards on those businesses which 

engage individuals to perform sexual acts for commercial 

purposes. This recol'lllnendation is made only out of an abiding 

concern for those persons used in these sexual performances. 

The production of obscene matadal, like many forms of 

criminal activity, is an enterprise patterned after other 

Producers of obscene 

material make capital investments, hire employees, and earn 

sizeable profits. Unlike other businesses, the regulations 

governing the production of obscenity are largely 

self-imposed or non-existent. This industry has been called 

the •1ast vestige of true laissez-faire capitalism& in the 

United Statas.116 UnlH:.e more conventional businesses and 

115 Chicago Hearing, Vol. II, Duncan McDonald, p. 59. 

111 Id. at ilr The value of society's goods always 
derives from the values of its people. A deaocratic society 
that is unwilling to bar Rustler on public newsstands or ban 
billboards from beautrrur--vlews cannot justly blame 
capitali&11 for these offenses. It is up to the political, 
judicial, and religious institutions of the society, not 
other businesses, to eliminate such opportuoitlea for ugly 
profit. Capitalists perform a vital role in determining what 
goods and services are initially offered to the public. But 
the people and their government determine the liaita of what 
can be marketed. Markets provide the ultimate de110cracy; 
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industrias, profits from obscene materials go largely untaxed 

and their employees often suffer varying degrees of m■ntal 

and physical injury.117 Seld,:;m, if ever, do employf'!es 

~aintain insurance, pay benefits or provide pension plans to 

perfor~ers or ethers who work for them. 

Congress should enact legislation, as necessary, that 

would specifically subject the production of obscene 

materials to the sawe types of laws and regulations as other 

businesses. This would not necessarily involve criminal 

statutes or penalties, but rather it could take the form of 

civil reaulatory statutes. Theso are not recommen~led as 

exclusiv1J remedies, but as a form ,,f regulation th.;t 

parallels other existing forms of criminal and civil relief. 

The basis for these statutes is the gcvern!!1ent ':, broad po1o1en11 

to requlate corn11,orce. 

Legislation also should be enacted that would make it 

an unfair business practice and an unfair labor practice to 

hire individuals to participate in certain sexual 

performances for purposes of producing sexually explicit 

materials. Included in the prohibited activitiDs should be 

sexual performances involving children violence 

sado-rnasoch ism, or anything 1>thich would meet the description 

of unlawful sexually explicit depictions developed in ■uch 

democracy, thouqh, defines the marketplace. 
spirit of Ent~rpris&, 91{19841. 

G. Gilder, ~ 

117 See, The diecusaion of performers 
pornography7ndustry for further in format ion. 
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The Mann Act}.19 makes it a federal offense to transport "any 

woman or girl~ in interstate or foreign corrnnerce for the 

purpose of •prostitution or debauchery, or for any other 

immoral purpose, or with intent and purpose to induce, 

entice, or compel such wornan or gii:1 to become a prostitute, 

or to 9ive herself up to immoral practice debt:n1chery or to 

enqaqe in any other im:moral practice."120 Men and boys who 

are used in prostitution and in the production of obscene 

materials ~re often transported in commerce for tne very 

purposes proscribed in the present statute, 12l Those who 

exploit men and boys for illegal and immoral purposes should 

be subject to the same punishment as those who exploit 

The proposed .amendment would simply afford protection 

to a class of persons who art? without a,jeq,1ate legal redress. 

Whila women and girls may c,::;ntlnue to contprise the majority 

of such cases of exploitation these statistics should provide 

no excuse to exclude men and boys from equal protection 

purely on the basis of the smaller number of reported 

119 18 u.s.c. 82421 (1985). 

120 

121 See, Com1:1. v. Richard Kind, C-19168; Comm. v. 
Theodore Dufresne, C-19608; and Comm, v. Alfr0do Martin, 
~ourt of Arlington C,::,unty, Virginia. 
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Further, the Act should be aJHnded to prohibit illegal 

acts rather than the current prohibition against immoral 

This amendment would address and alleviate the 

concerns of those who suggest an overzealous prosecutor may 

use the Act to harass individuals engaged in lawful 

consensual sexual activity. This amendment would not expand 

the scope of enforcement or prosecution and it should set 

clear guidelines for the types of activities that are 

proscribed. 

RECOMMENDATION 5: 

CONGRESS SHOULD AMENP TITLE 18 OF THE UNITED STATES CODE TO 

SPECIFICALLY PROSCRIBE OBSCBNB CABLB ARD SATBLLITB 

TELEVISION PROGRAMMING. 

DISCUSSION 

The United St.ates Code prosed.bes the utterance of "any 

obscene, indecent or profane language by means of radio 

communication. "123 Because cable and satellite television 

programming is not conveyed by any means interpreted by the 

122 " ••• statistically there appears to be no 
pa.rticular preference on the part of the child molesters for 
victim. It'• about 50 percent of the time boy■ and 50 
percent of th• time they are girls. So clearly ooys ought to 
be included under the Mann Act." Washington, o.c., B•arinQ, 
Vol. I, Senator Mitch McConnell, p. 56. 

123 18 u.s.c. 51464. 



courts to be a r:,.dio c<Yromunication, ar.y obscene progra!c',Ming 

is not cov*Jcred by the prohibitions ,)f the present stz,tute, 

The Cable Cornrm.rnications Policy Act of 1904 at tempts to 

provide another avenue for the prosecation of obscenity shown 

over cable television.124 The Act, provides: 

Whoever transroits over any cable system any matter 
which is obscene or otherwise unprotected by the 
Constitution of the United States shall be fined 
not more than $10 1 0QO or imprisoned not more than 
2 years, or both.12~ 

The provisions of this suction may be in conflict with 

two other sections of the act governinq editorial control of 

programming by cable operators. 

provides that: 

Section 5311~) of Title 47 

Subject to Section 544(d} of this title, a cable 
operator shall not exer;;;ise any editorial control 
over any public,aducational or qovernmental use of 
channel capacity provided pursuant to this section. 

In addition, section S44(d) provides, in part: 

{l) Nothing in this subchapter shall i,e 
construed ¾'IS prohibiting a ft:anchisinq authority 
and a cable oporator from specifying, in a 
tranchise or renewal thereof, that certain cable 
services shall not be provided or shall be provided 
subject to conditions, if such cable services are 
obscene or are otherwise unprotect•Jd by the 
Constitution of the United States. 
{2) Ud In order to restrict the viewing of 
progralll!ning \llhich is obscene or indecent, upon the 
request of a subscriber, a cable operator shall 
provide (by sale or leasel a device by which the 
subscriber can prohibit viewing of a particular 
cable service during period selected by that 
subscriber. 

124 47 11,s.c. S559, 



Section 544 (d) seems to contemplate allowing the 

operator to provide obscene programming while Section 559 

makos it a crime to do so. The apparent conflict should be 

resolved and legislation should provide clear guidance far 

cable operations, federal prosecutors am::l law enforcement 

oHicers. 126 

RECOMMENDATION 6: 

CONGRESS SHOULD ENACT LEGISLkTION TO PROHIBIT THE 

126 Senate BiH 1090 sponsored by Senator Jesse Helms 
(R-NCI would place a specific prohibition against 
obscene cable programmin,;; by amBnding Section 1464 
of Title HJ of the fJnited States Code. The Helms 
Bill provides in part: 

14ll 4. Dist r i but i nQ obscene material by i:·ad io or 
television. • 

"(a) Whoever uttEirs ,Hl':l obscene, indecent, or 
profane language, or distributes any obscene, 
i ndecan t, or profane met.er i al, by means of radio or 
t~levision, including cable television, shal.1 be 
fined not mor0 than $50,000 or imprisoned not more 
than two years, or both." 

"(bl As user:! in this section, the term 
"distributes" in-,ans to send, transmit, retransmit, 
telecast, broadcast, or cable-cast, including by 
wire or satellite, ur produce or provide such 
material for distribution,• 

The standard language of Title 18 provides 
several synonyms for the word "obsc~ne•. 18 u.s.c. 
Sl461 provides, "Every obsc~ne, l ➔wd, lascivious, 
indecent, filthy or vile ... • 

Enactment of legislation of this type would 
enable United StatBs Attorneys to prosecute 
violators under the criminal code and alleviate the 
possible conflict under the CaDle Communications 
Policy Act. 
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TRANSMISSION OP OBSCENE MATERIAL 'THROUGH THE TELEPHONE OR 

SIMILAR COMMON CARRIER. 

DISCUSSIONt 

This Comr1ission has received substantial evidence of the use 

, 127 of the telephone to transmit obscene material. Dial-A-

Porn services offer the caller the opportunity to particiDate 

in obscene telephone conversations or to receive obscene 

!l'H::t ■ sages. 128 

Two years aqo, the Conqress enacted leqislation amendirv;i 

section 223 of the Communications Act of 1934.1 29 This 

enactment prohibited the use of the telephone to make obscene 

or indecent communications for commercial purposes to anyone 

under eighteen years of age except where in compliance with 

regulations issued by the Federal Communication ■ 

Commission. 130 Tha FCC promulqated regulations making it an 

exception for the provider of a recorded message if the 

message was made available only between the hours of 9100 

p.m. and &:00 a.111. eastern standard time or if the caller 

127 See, Los Angeles Hearing, Vol. I, William A. 
Dunkle, p.--248; Los Angeles Hearinq, VoL I, Judith F. 
Trevillian, p. 263; Los Angeles Hearing, Vol. I, Brent D, 
Ward, p. 225, The most commercially prolific form of 
,;Hssen:dnation of pornographic material is through services 
collllllonly referred to as "Dial-A-Porn." 

128 Sea, The discussion of the Dial-A-Porn services 
available for further information, 

129 

130 Id. 
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made prepayment by credit card ln the case of a •1ive• 

messaqu, 1 :; 1 Carlin Communications challenged the FCC 

requlation. 

On review, the United States Court of Appeals for the 

Second Circuit found the regulations were invalid. 132 The 

court found that the qo·1ernment had a co111pell ing interest in 

protectin<J minor·s from salacious mat'9rial, but that the FCC 

regulations were not well tailored to meet theil· Qbjectiv0s, 

which could be achieved by less restrictive alternatives.133 

In dicta, the court said the FCC should have given more 

serh>us c.:msideration to other options su,;h as "blockinq" an,j 

access codes. Through •blocking• a subscriber can have 

access to all •976• numbers blacked from his tel~phone. 

Access codes could be issued to subscribers over t1ighteen who 

would have to dial the code iri ordet· to receive th(! 5eirnally 

explicit ~ea&age,134 

On October 16, 1985, the FCC announced new requlations 

govarninq Dial-A-PorP. 13 5 Under the new regulations, 

Dial-A-Porn services must require either an authorized access 

or identification code or they f~uet obtai:1 prepayment by 

13i 49 Fed. Reg, 24, 996(June 4, 1984). 

132 Carlin C(,mmuni.cations, Inc. v, FCC., 749 F,2d 111 
{2d Cir, 1 84 . 

131 M, at 121. 

134 Id, at 122-23, 

135 (October 22, 1985). 



credit card before tcansmission of a sexually explicit 

roessage. 136 

Carlin challengod the new FCC regulations, and on April 

11, 1986, the Court of Appeals grant~d their petition and set 

aside the regulations as applied to Carlin.117 The Court of 

Appeals relied on statements from New York Telephon~ that 

access or identification codes are not technoloqicallv 

feasible in NYT'e networt, 138 and fo11nd that •the r~cord 

does not support the FCC' s conclusion that the acc12ss code 

requirement is the l~ast restcictive means to regulate 

Di&l-A-Porn The Court again referred to 

•blocking• as a less restrictive means of regulating Dial-A-

Porn,140 Blocking devices installed on the telephone 

customer's own terminal equipment cculd be used to block 

access to one 0r more pre-selected telephone numbers.141 The 

Court also suggested that the FCC should have considered th<! 

fe,u,;ibility of passing along the cost of customer premises 

B6 I:h 
137 Carlin Inc. v. FCC, No. 85-4158 

(2nd Cir. . that tJhc stay, ho~ever, 
is granted only at the behest of the petitioners here • 
and applies only to Dial-A-Porn service providers on the New 
York Telephone (NYT} system. (Slip opinion, p. 3}. 

13S Id. slip op. at 11 and 19, The Court noted that 
the access-codes are probably technologically possible in 
most other parts of the country. ~, slip op. at 4. 

139 

140 

10 

12,. at 23, 

Id, at 23-:U. 



blocking equipment to the providers of Dial-A-Porn and/or the 

telephone companies. 142 

The latest decision by the second Circuit leaves the 

state of the law regarding Dial-A-Porn even more uncertain. 

The two attempte Dy' the FCC to promulgate regulations in 

accocdance with the federal statute have failed. The Court 

Qf Appeals found earlier that 1 iroi tations on the hours that 

Dial-A-Porn messages may be offered were not well tailored 

enou9h to r~qulate the problem.143 Now the Court l;tas ruled 

that access codes are unduly restrictive as applied to Carlin 

in sew York, but may .be permissible else,,,here.144 The 

•blocking• option advanced by the Court has serious practical 

1 irnit.it ions, Blocking may not be available to all telephone 

Those who obtain the service would either customers. 145 

lose access to all "976" nurnl)•n·s, 146 or have to pre-select 

which numbers they wanted blocked. 147 Ftiw parents W-CH!ld have 

sufficient knowledge of the multitude of Dial-A-Porn numbers 

to be o.:,le to prn-select thern and prevent their children from 

142 Id. at 23. 

143 749 f.2d at 121. 

144 
at 3-4. 

145 
p. 254. 

146 

147 
at 6. 

Carlin Corrrmunicati.:ins, lnc. v FCC, supra, slip op. 

~' Los Anqelea Hearing, Vol. I, Wi 11 iam Dunkle, 

Ccrlin Communications, 1~1c. v. FCC, supra, slip op. 



cal 1 ing them by use of a blocldnq device, and minors would 

still be free to make the calls from telephones not equipped 

with blocking devices. 

The provision of the federal statute ?ermittlng 

Dial-A-Porn Ill&ssages to be ;:a::ov ided in accordance with FCC 

requlation&J48 has proven unworkablo in addition to providing 

provision for Dial-A-Porn merchant ■• 

Congress should enact legislation that simply prohibits the 

transmission of obscene material through tha telephone or 

similar CQJ1\mon carrier.149 

148 47 e.s.c, S223{8)(2J. 

149 Io an attempt to address the Dial-A-Porn issue, 
Senate Bill 1090 has been introduced by Senators Jessa Helms, 
CR-NC), John E-,st (R-NC) ~nd Jeremiah Denton (R-Ala} to amen<l 
Section 223 of the Communications Act of 1-,34, 

The Bill provides: 

\lhoever - n {Al in the District ()f Coluinbia or 
in interstate or foreign communications, ny raeans 
of telephone, makes (,iirectly or by recordinq 
ct,:,vice} any comment, request, suqqes t ion, or 
propos~l which is obscene, lewd, lasciviollB, 
filthy, or indecenL, raqardlPss of whether the 
naker of such comments placed the call 0r• (B) 
knowingly permits any telephone facility under such 
person's control to be used by any purpose 
prohibited by subparagraph {A). Shall tJe fined not 
1w)re than $50,000 or imprisoned nvt l':'lore than: six 
months, or both." 

Additi(Hlally, Rep, Tho:nas J. Bliley (R-V<I) has 
introduced H.R.4439 which would amend section 223 of Lhe 
Communications Act anc1 eliminate the pr01rision requirinq the 
fCC to issue requlations. 

!LR. 443 ➔ 
A bill to amend the Communications Act of Hl34 to 
restrict the makinq of obscene and indecen 
c»mmunicati:.,ns by teler,hone. Be it ~nacted by 
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B. RECOMMENDATIONS FOR CHANGES IN STATE Ll;,W. 

RECOMMENDATION 7: 

STATE LEGISLATURES SHOULD AMEND, IF NECESSARY, OBSCENITY 

STATUTES CONTAINING THE DEFINITIONAL REQUIREMENT THAT 

MATERIAL BE "UTTERLY WITHOUT REDEEMING SOCIAL VALUE" IN ORDER 

ro BE OBSCENE TO CONFORM WITH THE CURRENT STANDARD ENUNCIATED 

BY THE UNITED STATES SUPREME COURT IN MILLER V. 

CALifORN!A.lSO 

DISCUSSION 

A minority of jurisdictions, including the State of 

Senate and House of Representatives of the United 
States of America in Congress assembled. 

SECTION 1. SHORT TITLE. 
This Act may be cited as the *Telephone Decency Act 
of 1986." 

SECTION 2. AMENDMENTS. 
Section 223(b) of the Communications Act of 1934 is 
amended-
(1) in paragraph (l)(A), by striking out "under 

years of age or to any person without that 
person's consent•: 
(2} striking out paragraph {2}; 
( ::n paragraph {4), by striking out "paragraphs 
{ l} and ( 3)" and inserting in 1 ieu thereof 
•paragraph (l) and (2}~: and 
( 4) by redes ignating paragraphs {3}, ( 4}, and ( 5) 
as paragraphs ( 2} , (.3), and { 4), respectively. 

150 413 u.s. 15 (1973}. 
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inade it almost impossible to convict in obscenity caseS.156 

When the Supreme Court decided Miller v. California, 157 a new 

obscenity test resulted.1 58 Although the Court remained 

divided on basic philosophical grounds, not a si gle member 

of the Court voted to retain the Memoirs standard. {emphasis 

added}. writing for the Court in Miller Chief Justice Warren 

E. Burger said the standard formulated in Neaoirs required 

proof of a negative, tta burden virtually impossible to 

discharge under our criminal standards of proof.M (emphasis 

added). 159 

The court also noted that the standard had even been 

abandoned by Justice William Brennan who authored the Court's 

opinion in Memoirs. To the extent that the Memoirs standard 

exists toaay, it makes prosecution of obscenity cases 

extremely difficult. To win acquittal on an obscenity 

charge, a defendant need only demonstrate some miniscule 

soclal value as opposed to the serious literary, artistic, 

political or scientific value required under Miller. The 

Memoirs standard is still the law in California160 and has 

posed a major obstacle to successful obscenity prosecutions. 

156 

157 

§.!!_, Miller v. California, 314 U.S. 15 ( 197:H. 

!!!• 
158 413 U.S. at 22(1973)1 §.!!_, Chicago Hearing, Vol. I, 

Paul McGeady, P• 81. 

159 413 u.s. at 22. 

160 §.!!., supra note 151. 



Consequently, the le9•l probleaa attendant to pn::isecution may 

contribute to factors which the wholesale pornography 

industry is centered in the Los Angeles area, and proouces 

most of the materials sold in the entire llnh:ed States. The 

pornography industry in the area of Los Angelea earns at 

least $550 million a year 161 and produces eighty percent of 

the sexually explicit ~ideotapes, eight millimeter films and 

novelties are proouced there.162 

The principle of Federalism protects the constitutional 

prerogative cf the states to enact obscenity laws which 

embody standards less stringent than those approved by the 

United States Supreme Court in Miller. As Chief Justice 

Burger wrote in Paria Adult Theatre Iv. Slatonl63 

The States, of course, may follow such a "laissez 
faire,. policy and drop all controls on corer1u:1r
ciaHzed obi>cenity, if that is what they prefer, 
just as they can ignore conswner protection in the 
marketplace, but nothing in the Constitution 

the States to do so with regard to matters 
within state jurisdiction. See, United 

States v. Reidel, 402 u.s., at 357, 28L. Ea. ~a 
§!:J; M Massachusetts, 363 U.S., at 462. 
16 t. ite, J., dissenting). 8 We do not 
sit as a super-legislature to determine the wisdom, 
need, and propriety of laws that touch economic 
problems, businEl'ss affa !rs, or .iocial conditiona.," 
Griswold v. , 381 U.S. 479, 482r 14 L. 
Bil. 2d !i>Hl, lH1965). See, on v. 
S!o:1.1;a, 372 U.S., at 731, 10 L. Ed-:-♦2d LR 
~d I i1{1963); Day-'lldU Li£jhtin9 Inc. v. Missouri, 

Hil 

162 

Hi3 

!it· at 10. 

413 u.s. 49 {1973). 



342 U.S. 421, 423, 96 L. Ed. 469, 72 S. Ct, 
405(1952}. 164 

Law enforcement officer■ in California blame the 

existing law for severely hampering their effectiveness in 

eliminating this activity.165 A Los Angeles Police 

Department Captain testified, •we have pleaded with the state 

legislature ever since Miller came into being to adopt 

it. •166 

If states sincerely wish to provide an effective basis 

for law enforcement this change in stam:iards is essential. 

STATE LEGISLATURES SHOULD AMEND, IF NECESSARY, OBSCENITY 

STATUTES TO ELIMINATE MISDEMEANOR STATUS FOR SECOND OFFENSES 

AND MAKE ANY SECOND OFFENSE PUNISHABLE AS A FELONY. 

DISCUSSION 

Stata obscenity statutes frequently classify a first_ 

conviction as a ■isda■eanor. In so■• jurisdictions an 

obscenity violation becomes a felony when the specific 

offender is convicted a second ti■•· tn other jurisdictions 

164 at u. 

165 Id. at 46; Los Angeles Hearing, Vol. I• James 
Docherty, if;" 15. 

Los Angeles Hearing, Vol. I, James Docherty, p. 15. 
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an obscenity violation will remain a misdemeanor regardless 

of the number of prior convictions. This system results in 

minimal penalties for many offenders and is no deterrent to 

large-scale criminal enterprise,. 

State obscenity laws which provide misdemeanor 

penaltitH:i for recidivist offenders produce results which have 

a minimal deterrent effect. fines in the amount of thirty to 

ninety dollars are a common disposition for a first offense 

in Chicago •. U7 Three hundred to five hi..mdred dollar fines 

are stam::iard in Houston, Texas. 168 lin Miami, Plorida, a 

corporation with twenty-five prior obscenity convictions was 

fined $1,600.Hi9 In Los Angeles, where the industry earns 

$S50 mil.Hem, a year,i?O a major distributor is often fined no 

more than $10,ooo.171 The amounts of these fines are 

inconsequential when compared to the profits earned by many 

produces or sellers of obscene material.172 

An amendment to state statutes enhancing the penalties 

for subsequent convictions for obscenity violations would 

recognize the recidivist nature of the crime and should be 

HH 

168 

169 

170 

171 

172 

Chicago Rearing, Vol. r, Thomas Bohling, p. 16. 

Houston Rearing, Vol. II, w.o. Brown, p. SO. 

Miami Rearing, Vol. I, Mike Berish, p. 66. 

Los Angeles Hearing, Vol. I, Donald Smith, p. 30. 

!!!• at 46. 

See, The discussion of the Production, Distribution 
an<! Technology of sexual Bxpl ic it ~atedals for 
further information. 



of the whohsale or retail 

Classifying the crime as a felony would allow 

judges to impose substantial fines and periods of 

incarceration for a repeat offender. A conviction for a 

felony would substantially reduce the incidence of 

sentencing for recidivists. 

RECOMMENDATION 9; 

STATE LEGISLATURES SHOULD ENACT, IF NECESSARY, FORFEITURE 

PROVISIONS AS PART OF THEIR OBSCENITY LAWS. 

DISCUSSION 

The addition of forfeiture provisions to the state obscenity 

statutes would greatly enhance their deterrent effect and 

would be art effective tool for law enforcef/\ent officers to 

use against the most egregious offenders. These forfeiture 

provisions may mirror such provisions found in several 

federal statutes. The precise scope of the forfeitures 

should be the decision of each state legislature and 

to judicial interpretation. 

Some states already have taken the initiative in 

implementing forfeiture provisions in their obscenity laws. 

The Metropolitan Bureau of Investigation (M.B.I.) in Orlando, 

Florida, provides an excellent example of th.e effectiveness 
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of forfeiture provisions under state law. Using the 

forfeiture provisions of the Florida RICO Act, the M,B,I, 

obtained forfeitures of ,ao,ooo to $100,DOO worth of property 

in a single investigation and prosecution. 173 The forfeited 

property included two computer systems, tyo projection screen 

televisions and a larqe assortment of films, magazines, and 

novelties, 114 Forfeiture should be ueed to uproot the 

capitAl of pornography producers and distriDutora, used 

affectively, forfeiture can substantially handicap these 

STATE LEGISLITURES SHOULD ENACT A RAC~ETEER INFLUENCED 

CORRUF1' OFIGANIZATiONS (RICO) STATUTE WHICH HAS OBSCENITY AS A 

PREDICATE ACT, 

States which do not have ::lbscl3cnity as a predicate offense for 

a racketeer influenced corrupt organizations {RICO} violation 

should consider enacting such legislation. RICO provides an 

effective means to substantially eliminate ob&cenity 

businesges. 

173 

174 Id.; See, Recommendations for ChAnQes in Federal 
Lav in tfiis Chapter. 



RECOMMENDATIONS fOR THE UNITED STATBS DEPARTMENT OF 

JUSTICE, 

C. RECOMMENDATIONS FOR THI UNITED STATES DEPARTMENT OF 

JUSTICE 

RECOMMENDATION 11: 

THE ATTORNEY GBNBRAL SHOULD DIRECT THE UNITED STATES 

ATTORNBYS TO EXAMINE THE OBSCENITY PROBLEM IN THBIR 

RBSPBCTIVB DISTRICTS, I DBNTIFY OFFENDERS, HHTIATB 

INVESTIGATIONS, AND BEGIN PROSECOTING THEM WITHOUT DELAY. 

If the flow of obscene material is going to be resolved 

through criminal prosecution, the Attorney General of the 

United States must take a significant, ongoing and eersonal 

~indirecting a combined federal, state and local effort. 

The Attorney General should direct the United States 

Attorneys to identify the major sources of obscene material 

within their districts and commence prosecutions without 

further delay. The United States Attorneys should contact 

their state and local counterparts and identify persons and 

organizations responsible for manufacturing and distributing 

obscene material in their districts. The Attorney General 

must also follow up on his directives and ensure compliance 

by th® Urd.ted States Attorneys. 



The United States Department of Justice, through 

Quidelines cont~ined in the United States Attorneys' !l!anual, 

places a priority on the prosecution of three types of 

obscenity ca~es: those in'l1,)lving larq* scale distributors 

who realize substantial incomes frora multi-state operAtions; 

those where there is evidence of involvement by known 

organized crime figures; and those involving child 

pornography.175 United States Attorneys may also increase 

the priority for cases involvinq highly offensive material or 

cases where obscenity is found to be a particular problern in 

the jurisdiction.176 

Former Attorney General William French s~ith and 

Assistant Attorney General Stephen s. Trott have ;.u:-qed the 

United States Attorneys to follow existing departmental 

guidelines and to prosecutt' obsceni1:y casos aggressiv,,ly. On 

October 4, 1982, Attorney General Smith sent a JM,!!!Orandl:m to 

all united States Attorneys calling attention to the 

guidelin9s and encouraging aggressive and proactive 

prosecution of obscenity cases.1 77 Attorney General Smith 

175 Department of Ju~tice, United States Attorney 
Manual ( 19'11). 

116 Id, (This Commission doea not believe these are 
inappropriate.) 

177 Memorandum of Attorney G,rneral WilliaJ!I French 
Smith, October 4, 1982. •proactive prosecution" is 
a term used to suggest aHirmb.tive action taken by 
la\lf enforcement officers and prosecutors. This 
term should be contrasted with •r6active 
prosecution" in which law enforcement officers 
respond to specific complaints of recently 
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also suggested using the Law Enforcement Coordinating 

Committees to determine the nature and extent of the 

obscenity problem in the individual districts.118 

this directive from the Attorney General not a single 

indictment alleging a violation of federal obscenity laws was 

returned in 1983 in any district in the United States.179 

Assistant Attorney General Trott sent an additional 

memorandum to the United States Attorneys on August 24, 1983, 

on them to flstep up our level of enforcement• of 

obscenity violations. 180 Assistant Attorney General Trott 

again called attention to the guidelines and asked the United 

States Attorneys to set up a meeting with the United States 

Postal Service and Federal Bureau of Investigation 

in their districts to evaluate the need for additional 

enforcement.Hll Fie also offered assistance from the Criminal 

Division of the Department of Justice if an individual United 

States Attorney needed help in structuring an enforcement 

181 

discovered crimes. Obscenity ca■es general 
cannot be developed without proactive investigative 
efforts. 

~,!!!!!:!.note 180. 

Memorandum of from Stephens. Trott, Assistant 
Attorney General, Criminal Division to all United 
States Attorneys (Aug. :u, 1983) (discuaaing 
enforcement of Obscenity Laws). 

Id. 



prost'M:::utors. The Depart.JRental guidelines have been used as 

«excuses• to decline prosecution of obscenity cases lnvolvinq 

adult material. 

establishing ex.elusive categories far prosecution rather than 

minimmm criteria. 

states Attorneys have been instructed by ooth the Attorney 

General and the head of the Criminal Division to use these 

A Justice 

Department official told the Commission in Ctd.cago, .. These 

are not d■ alinatlan guidelines, they are priority 

gu:ldellnes ... 183 

Bince t~• tlme of these dlrect:lvaa fewer than tan 

federal distrlctall:34 {Have brought obaceni ty prosacutioru. 

despite th■ presence of large scale distributor• and 

organh:ed crime involve!OOnt in their jurisdictlonl85 

!i!· 
Chicago Hearing, Vol. II, Jame■ s. Raynolds, p. l61. 

!i!· 
The Criminal Division of the United Stat&• 
Dopartl!'l,ant of Justice haa complloo and provided the 
following statistics with respect t9 recant and 
current obscenity law prosecution■• 

1918 

Adult Porn29ra2hy 

Indicted n 



There is widespread evidence that the stated policy of 

the Department of Justice and the established guidelines are 

not be implemented by the United States Attorneys.155 

Very few obiu::eni ty cases have been brought the United 

1979 l 
*1 

2 
1980 54 l 

*2 1981 2 15 
1982 7 4 *3 
1983 0 2 
1984 6 11 *4 
1985 19 u *s 
1986 2 *s 

Includes 45 MIPORN defendants. 
Includes 5 MIPORN defendants. Convictions of 
two other MIPORN defendants in 1981 were 
reversed on appeal. 
Includes l MIPORN defendant. 
Includes 6 MIPORN defendants. 
Includes 2 MIPORN defendants. 
Both are MIPORN defendants. 

Dist:ric Which Have Prosecuted Adult 

Northern District of Alabama 
Southern District of Alabama 
Central District of Cali-

forrtia 
Middle District of Florida 
Southern District of Florida 
District of Kansas 
Eastern District of Kentucky 
western District of Kentucky 
District of Massachusetts 
District of Nebraska 

Districts In Which Adu 
Are Presen 

Southern District of Flori 

nua:r 

Eastern District of 
Western District of 
western District of 

Carolina 
Western District of 

sylvania 
Eastern District of 
Western District of 
western District of 
District of Utah 
Eastern District of 

cases 

New York 
New York 
North 

Penn 

Tennessee 
Tennessee 
Texas 

Virginia 

Statistics have been obtained from several sources. 
While they are essentially complete, it is possible a few 
cases may have been omitted. Letter from Donald B. Nicholson 
to Alan E. Sears {Feb. 28, 1986). 

1136 Chicago Hearing, Vol. I, Paul McGeady, p. 62-3. 



States Attorneys. In addition, the Department of Justice and 

the Vnited States Attorneys have cited the rigorous pursuit 

of child pornography cases as coapliance with the Attorney 

General's mandate and as a rationale for neglecting obscenity 

prosecutions. 

From May 1, 1984, through July 1985, there were 

obsceni tJ proeecutiona in only seven of the ninety-four 

federal diet:ricts.187 

There were no otH;,cenity prosecutions in the districts 

encoapaasinQ the Southern District of New York {Manhatt;;m) or 

the Central District of California (Los Angeles)l88 where the 

majority of obscene materials are now and were then being 

produced or distributea.1!9 

One witness testified before the Commission that he 

contacted the office of the United States Attorney for the 

Central District of Calif.ornia in Los Angeles and requested 

information regarding the mxmber of obsc.am:i ty prosecution.a 

brought by that off.ice during the period frOl'f! 1919 to 1982 

187 Cl::d.cago Eearing, Vol. n, James s. Reynolds; p. 
267. ln addition it is noted that this Coaaiaaion invited 
United States Attorneys from several major districts to 
attend and testify at its hearings, No United States 
Attorney whose office does not prosecute obscenity cases 
accepted the invitation to appear bed:'ore the Coa•lasion to 
explain their policy. 

188 !!!• at 267, 211. 



of convictions which resulted.HO The united states Attorney 

responded that during that period there was only one 

prosecution and it involved child pornoqraphy.191 In a 

letter dated February 22, 1984, the United States Attorney 

for the Central District of California in Los Angeles, said 

that it would be a "misuse of the limited resources of this 

office to prosecute so-called adult films~ and added that he 

and his predecessor had concluded that films of this variety 

could not be prosecuted successfully in that district.Hi2 

The perception is pervasive among federal law 

enforcement agents that most United States Attorneys will not 

prosecute oases involving obscene matter. to an 

Assistant Chief Postal Inspector, the Postal Inspection 

Service presents vary few obscenity oases to the United 

States Attorneys because federal prosecutors will not 

190 

191 

Chicago Hearing, Vol. I, Paul McGeady, p. 82-83. 

192 Chicago Hearing, Vol. I, Paul MoGeady, P• 83-851 
During the same per iad the Los Ange lee Pol ice Department was 
actively involved in the investigation of major obscenity 
distributors; Chicago Hearing, Vol. I, Donald Smith, P• 33; 
Since 1973 the Los Angeles Police Department vice division 
successfully convicted offenders in over three hundred 
ol:urnenity cases. In a<ldition, it is noted that the Loa 
Angeles Police Department cases were prosecuted in California 
state courts which use the Memoirs-Roth test, a much more 
difficult legal standard than In the federal courts which 
apply Miller. Los Angeles Hearing, Vol. I, James Docherty, 
p. 6; See also, The discussion of the ttiatory of Regulation 
and first~dment Considerations for further information. 



- - - - --- - -- - --- - - - - - - -

authorize proaecutlon.193 Exp4ciences of Postal rnspactors 

in whi.ch fedet:al prosecutors have declined prosecution of 

cases hava ,Hssuaded them from fully using their ,;ixisting 

resources to investigate obscenity cases. 194 

An aqe~t of the united States Customs service testified 

that his off ice ha<i inade cm.1ntless thousands of l';eizures of 

adult materials over the last two years, but had presented 

non~ of them to the United States Attorneys' offices. 195 The 

~gent S!lid it wa·s his understanding from the Assistant United 

States i\ttorneys that the Depart.:,.ent of ,Justice pQlicy was 

not in favor of prosecuting obscenity cases and presentation 

would be pointless.196 Similar statements have been received 

from federal dqi!lnts in Minnesota and New tork .197 Th.e same 

custo111s agent testified that he had present.ad fl.Hy different 

child p,~rnography sei:zures to thf;' Uniti:¼6 StattH, Attorneys for 

prosecution of which approximately forty-seven were accepted 

for prosecution.198 

While the Departmental guideltnes make both child 

pornograpby and em.im~n·ated types of adult material of &qual 

193 
p. 138. 

194 

195 
117-18. 

!.9_.; Chicago Hf:larinq, Vol. I, Jack O'Malley, p. 

196 Id. 

19$ Chicago Hearing, Vol. I., Jack O'Malley, p. 119. 
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priorit,, tlH?re is a practio;;,~ of prosecuting chi1,j 

porn0'Jraphy ahead of all else and Lo the virtu'll 0xcL1sion of 

obscenity cases. A Department of ,Justice oftici~l testified 

that bll child porno9raphy cases "merit priority" while the 

Department seeks obsc~nity casRs which .would nave 

ffsignificant deterrent effect.•199 

Despite stated departmental ot.,ject. i vqs, in practice, 

emphasis on child pornography to the exclusion of adult 

obscenity cases is apparent. 200 While aqq t'l:JSS i ve 

prosecution of child pornography cas.ts is laudable, it Bhould 

not t,e a justification for the failure to prosecute 

appropriate cases involving oDscene material. The small 

nurobs1r of obscenity prosecutions is not a product of the 

Depart1uent's; existin9 guidelines. The lack of obsc•nity 

prosecutions is a result of the way in which the guidelines 

have been interpreted and not implemented by United States 

Attorneys. The reverse of the Department's stated policy 

appears to be the actual practice. The guidelines are used 

as a basis for declination, i.e.: a reason to "get rid of a 

ca~e presented 6 , and are not used to establish prosecution 

priorities. This practice has created the perce;;ition am,:>ng 

federal law enforcement agents that the 'dork necessary t,.) 

Chicago Hearing, Vol. H, ,Jam0s s. Reynolds, p 266. 

20° From 1978 through February, l ~86, 255 persona were 
indicted and 215 individuals convicted of child pornography 
law violations. This should t,e contrasted with one hundred 
indictments and seventy-one convict ions for obscenity law 
violations during the same period, 
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present an ,>bscenity .-.:si'lse ti) th•? United States Attorn;;y's 

office is a wastad effort. 201 

7he United States ,ttor eys shou~d make, as the 

Assistant Attorney General requested in his memorandum, a 

realistic of h ' . t e onsce:11 ty in their 

respective jurisdictions. They should identify existing 

violatjons of 0bsce11ity laws, use Depa~lmental guidelines to 

create priari~ies and begin to prosecute offenders 

agqressively and without further d8lay. 

In implementing the priorities under the Departr.ient of 

Justice Guidelines, the United States Attorneys ~~y consider 

ex~mlning the nature of the obscene materials. This rnoy be 

done in accordance with this Cor.1111ission's findings of lvirm 

with respect to each class of naterial,202 

Only the Attorney Ger;ei::al by di.!:ect and cont inuolls 

action and personal supervision can ultimately ensure tnat 

these federal 0fficers fulfill their responsibility in this 

nec;le:cted area. This attention and supervision should result 

in i111mediate positive results in law anf,:.rcement and 

prosecution efforts. The effects of this action will have 

long term consequences and will serve as the foundation tor a 

continuing prosecution and enforcement program. 

_2n1 see, Chicago Hearing, Vol. !, Jack ◊'Malley; 
Waahington,~C" Hearing, Vol. I, :Jack Swaqerty. 

202 See, The discussion of the harras and berH:fits 
attributable to each type of material in Part Two. 
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THE AT'OORNEl GENERAL sm:rm:.D APPOINT A HIGH RANKING OFFICIAL 

FROM THE DEPARTMENT OF JUSTICE TO OVERSEE TEE CREATION AND 

OPERATION OF AN OBSCENITY TASK FORCE. THE TASK FORCE SHOULD 

CONSIST OF SPECIAL ASSISTANT UNITED STATES ATTORNEYS AND 

FEDERAL AGENTS WO WILL ASSIST UNITED STATES ATTORNEYS IN TEE 

PROSECUTION AND INVESTIGATION OF OBSCENITY CASES. 

OISCUSSION 

The Attorney General should create a task force under the 

direction of a high ranking official, of no less stature than 

a Deputy Assistant Attorney General, to investigate and 

prosecute obacenity law violations. The director of the task 

force should be included in all pertinent policy and budget 

decisions. The individual appointed must have a high degree 

of p•raonal commitment to the obj•ctive of this task force 

which will require• countless hours of p•raonal euperviaion. 

This task force should attack the obscenity problem in a 

concerted and organized manner. 

The director of the task force should enlist aggressive 

and well trained prosecutors and investigators. Experienced 

prosecutors could be detailed from the Department of Justice 

or the United States Attorneys:' offices on a full-time and/or 

part-time basis:. The Federal Bureau of Investigation, the 



Oni terl States Customs Service and the United States Postal 

service should all c0ntribute investigators to the task 

force. All prosecutors should be seasoned trial attorneys 

familiar with complex obscenity law issues and d~fense 

tactics. 

The task force members should be brought together by 

ths Depart!llent of Justice for i.ntensive training and then 

begin immediate service. A selected number of prosecutors 

froJa each United States Attorney's office including selected 

United States ~ttorneys should also participate in this 

training to enable them to understand and deal with the 

problem in each and every federal district where violations 

The taak force should be used to address two major 

First, the task force prosecutors would be 

particulerly helpful in jurisdictions in which the United 

States Attorneys are burdened with heavy caseloads and 

believe they cannot allocate manpower to prosecute such 

crimes or wlH:!rl? the Assistant United Statea Attorneya lack 

expertise in obs<.:enity prvsecutions.203 The task force ,,wuld 

play a support role for the United States Attorneys and 

federal investigators b,• assisting thell\ with their cases and 

by serving as a national reaourca for legal and techn i.cal 

advice as well as a source of information. Second, the task 

203 Chicago Hearing, Vol. II, James s. Reynol-:,s, p. 
2'12-73; Chicago Hearing, Vol. !, Paul ll!cGeady, p. 8Sr Chicago 
Rearing, Vol. a, Larry Parrish, p. 216-17. 

510 



force could be used to assist, or at their request, relieve 

United States Attorneys of these responsibilities during 

~ajor investigations of a national sc0pe. 

The t.ask forcll would complement the permanent staff of 

United States Attorneys as needed or when requested 

cotlpi.etel}' take over investigation and prosecution in a 

particular district. 

TH£ DEPARTMENT 01' JUSTICE SHOULD INIT fA1'E AN OBSCENITY L11W 

ENFORCEMENT DAl'A BASE W!HCH WOULD SERVE AS A RESOURCE FOR 

fRDERl\t., STATE A~D LOCAL LAW ENFORCEMENT AGENCIES, 

There is no government department or agency which 

presently &llrves as a centralized source of complete 

information for prosecutcHs and investigators involved with 

obscenity cases,204 Federal prosecutors and inve~tigators 

must currenliy •recreate the wheel• in almost every new case 

developed. Many cases involve tbe same corporations and 

individuals and a duplication of effc,rts is a substantial 

wl!ste of precious investigative time anci resources. The 

Obscenity Task Pm:ce tiiscussed in the D;;;part111ent of ,Justice 

204 Currently the Department of Justice, Criminal 
Division, General Litigation and Legal Advice Section has one 
parson to assiat prosecutors with information and advice in 
this area of law. It is impossible for one person, with the 
present mandate, to fulfill the need as described herein. 

<. lJ 



Recoa111endation should be ,;;omplemented by the creatio'I of such 

a data baaa within the Department of Justice. 

The data base should consist of pcofiles of cases 

prosecuted, casa r,istories, corporate i:-ecor1s, re<ll estate 

records, a brief bank, information ,;oncerning known 

offenders, indivi'1uals associated wi.th organized crime 

families and any other infocmation pertinent t:,:, the 

investigation and prosecution of obscenity cases. Thi:! jata 

base would enaole fadaral, state, and local law enforce~ent 

paraonnel to draw on information and expertise gathered 

nation1'ide. Thiis data base should also croas-referenc\~ tile 

information contained in the data base created for child 

pcrnography.205 

Two experienced Depsrtment of Justice Attorneyg with 

adequate support staff could easily administer this project 

which would result in• substantial reduction of 

investigative expenses. The information should be readily 

available to lav enforcement aqencies in the leqitimate 

investigation of criminal activity, but safeguards should be 

enacted to avoid and potential abuse of individual civil 

205 See, 1'he discussl.:1n in Child Pornography for 
further information. 



THE !HUTED STATES ATTOlfflEYS SliOULD use THE LAW ENPORCD!.ENT 

COORDINATING COMMITTEES TO COORDINATE ENFORCEMENT OP THE 

OBSCENITY LAWS AND TO MAINTAIN SURVEILLANCE OP THE NATURE AND 

EXTENT OF THE OBSCENITY PROBLEM IN THE LOCALITIES WITHIN 

THEIR DISTRICTS. 

The Law Enforcement Coordinating Committees O,ECCs.1 

developed under the direction of former Attorney General 

Willia■ Preach Smith are comprised of the United State■ 

Attorney and repreaentative11 of federal, state, and local law 

enforcement agencies within the particular judicial district. 

The LECC's objective is to improve cooperation and 

coordination among participating agencies. In addition the 

LECCs develop law enforcement priorities for the districti 

target the most serious crime problems and provide a foru■ 

for an exchange of information and intelligence. 

The United States Attorney for the Northern District of 

New York ,u:ranged a LECC conference on child pornoc;iraphy in 

his dist:d.ct.206 

in attendance were addressed by Federal Bureau of Investi

gation Agents, United States Postal Inspectors, state police, 

and state and local prosecutors.207 The New York conference 

greatly increased awareness of the child pornography problem 

207 

Chicago Hearing, Vol. II, Frederick J. Scullin, p. 
39. 



and contributed to the almost immediate initiation of at 

least three child pornography prosecutions. 208 

In July 1984, the United States Attorney for the Eastern 

District of North Carolina established an LECC subcommittee 

to investigate obscenity, organized crime and child abu1-1e.200 

At that tiroa the North Carolina obscenity law was considered 

one of the weakest in the United States and the state had the 

highest number of "adults CH'lly" J;)Qrnoqraphic: O'Jtlets per 

capita of any state in the naUrm. 210 The North Carolina 

LECC subcmrani ttee was comprised of federal, state :,nd local 

law enforce111ant officials and spent a year developing a law 

enforceNent blueprint.211 The subcommittee discovered 

involvement of organized er ime ;1embers and their associates 

in the obscenity business in North Carolina.212 As a result 

of its inv~stiqation the LECC subcommittee drafted and 

i:@commended a inol-e effect i·✓e atate obscenity law which was 

subsequently ehacted by the North Carolina legislature,213 

They also recommended continued cooperation between feder3l 

and state authorities, and the creation of a statewide 

20B Id. at p. 39-40. 

209 New Y0rk Hearing, VoL n, Robert Showers, p. 60. 

210 

211 

212 

Id, 

New 

New 

at S9. 

York He,arinq, 

York H,)aring, 

213 Id. at 63. 

Vol. I I, Sam Currin, P~ 90. 

VOL 11, R<;,bert Sho'Wers, p. 6L 
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"por·nography tM:i'k f-orce."214 As a n,sult of t.bese efforts by 

the LE.CC sutH.~:orn.rnittee,, the- di.stribution of obscenity in No,rt.h 

Carolina can now b€' "'.ere effectively controlled,215 These 

tw0 examples illustrate the effectiveness ot the LECCs when 

uti l i z;;,d b\' United St,:tcs Ar;t.orneys • .. he ar.:., committed t<, 

fi.qhtinq o:'>st'enity ,Hid its related organized crime •~l~ments. 

The uepartment r,f Justice ,Juideline& allow enit,,d States 

Attorneys ~a prioritize o~scenity cases where a particwlar 

problem has been identified in the district. The LBCCs are a 

mea~a tor the Onited States Attorney to maintain surveillance 

of the nature and extent ot obscenity trafficking in his or 

her particular juris1iction and they sho~ld be used 

s9ecifically for that purpo••· 

1u.::co:,u,i1rnDA'no:f 1 s: 

THE DEPl',RTH!',NT Of clUSTICE AND UNITED S'!'ATES ATTORNEYS SHOULD 

USE nm RA.CKE:TEER INFLUENC!::D li.ND CORRUPT ORGMHZf\'rIONS ACr 

(RICO) AS ~ MEANS OF PROSECUTING ~AJOR FRODUCBRS AND 

DISTRIBUTORS OF OBSCENE t'lATE:RIM .. 

Recent amendments to the Racketeer Influenced and corrupt 

Organizations Act [RICO) made obscenity offenses predicate 

2::!4 Id. at 65; New York Hearing, VoL H, Sam Currin, 
p. 90. 

215 Ne"' York Rearing, Vol. 11, Robert Showers, p. 64. 
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' crimes under the statute.216 To date, no prosecutions 

216 18 u.s.c. SSl':161-1968 (West Supp. 1985). Section 
1961 {5) detines a •pattern of racketeering activity as at 
least two acts of racketeerin~ activity, one of which 
occ~rred after the effective date of this chapter 4nd the 
last of whi<::t, occurred within ten year2:1 (excludil\g any p1:1rio,'l 
of imprisonment) after the commission of a prior act af 
1:acl<eti?ering activity, Section 19£1 {l} defines 
"::"a,::Ket:,:ering activity" as (A} any act ,:n- thre"1t involving 
n-,urder, ir.idnaping, qa!!\bling, ar,;ion, robbery, briber¥., 
extortion, dealing in obscene matter, or dealing in narcotic 
or nther dangerou" dn,gs, which is chargeable under State law 
and punishable by imprisonment for ,nore than one y&ar i (Bl 
any act which is indictable l,nder any of the fo.llowinc 
provisions of titl~ 18, t:nited States Code: Section 201 
(relatinq to t,ribeq'}, section 224 (relatin9 to sports 
bribery}, sections 471, 172, and 473 (relatinQ to 
counterfeitinq), section 659 (relatinq to theft from 
interstate shipment} if the act indictabl,? under· section 659 
is felonious, section 664 (relating to embezzlement from 
pension and welfare funds), sections 891-894 (relating to 
extortionate credit traoaactionsl, section 1084 (relating tn 
the transmission of gambling information), section 13 ◄ 1 
relating to mail fraud), section 1343 (relating to wire 
fraud), sections 1461-1465 (relating to obscene matter), 
section 1503 (relating to obstruction of justice), section 
1510 (relatinq to obstruction ot criminal investigations}, 
section 1511 (relatina to the obstruction of state or local 
la1' entorcement l, sect.ion 1951 (relating to ioti>\rference with 
coannerce, r:ob'r>ery, or extortion), se<'ti.on 1952 (relating to 
racket~erinq), section J.953 (relating to intfJrstate 
tran$portation of waqt!rinq paraphernalia), section 1954 
(reladnq to unlawful welfare fund l?ciYl!lents;, section 1955 
!relating t,) the prohibition of illegal gambling businesses}, 
sections 2312 and 2313 {rehting to interstate tranBportation 
of stolen motor vehicles), sections 2320 (relating to 
trafficking ln certdin motor vehicles or motor vehicle 
parts}, sections 2341-2346 {tez;lating to trafficking in 
contraband cigarettes}, sections 2421-24 (relating to white 
slave traffic), {C} any act which ls indictable under title 
29, United States Code, section 18£ (dealing with 
restrictions of pay$ents and loans to labor organizations) or 
section SOl(c) {relatir1q to elllbezzl8ment from union funds), 
(Dl any offense involving fraud connected with a case under 
title ll, fraud in the importation, rec~iving, conceal~nt, 
buyinq, selling, or otherwise dealina in narcotic or other 
dangerous drugs, punishoble under any law of the United 
States, ~)r {E} any <1Ct which ia indictable trnder the Currency 
and Foreign Transactions Reporting Act; Any of those acts or 
offenses constitute a predicate act under RICO. 



against produ~ers or distributors of obscene material have 

been brought under RICO in any of the ninety-four federal 

districts. RICO was enacted as part of the Organised Crime 

Control .Act of 1970. 1 17 Prosecution under RICO arises when 

an individual demonstrates an established pattern of 

racketeering activity. Section l961CSJ requires that at 

least two of the federal or state predicate crimes enumerated 

in section 1961{1} must have been committed by the individual 

within a t.en year period. :ns Offenses relating to obscenity 

are im::luded among the predicate offi.:mses. 219 Th.e activities 

proscribed under RICO are listed in section 1962 as follows: 

{aj investing proc•ede of a pattern of 

racketeering in an ent•rpri•e. 

{b) acquiring or maintaining an interest in 

an enterprise through a pattern of 

racketeering. 

{cj conducting affairs of an enterprise 

through a pattern a rackete9ring. 

(d} conspirin9 to violate {a), {b}, or 

(c) .220 

The penalty provisions of 18 u.s.c. 01963 provide for a 

18 U.S.C. SS1961-l968 {West Supp. 1985}. 

218 I<h A predicated crime is one upon which an action 
under RICOcan be based. 

18 u.s.c. Sl961(1)(B}. 

18 u.s.c. S1962 (West Supp. 1985). 
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fine of not more than $25,000 or imprisonment for not more 

than twenty years or both. 221 The statute also provides for 

mandatory forteiture 0f1 

la) a defendant's interest in any enterprise 

acquired with racke~eering income. 

(bl Interests, securities, claims or 

contractual rights of an illegally 

controlled enterprise. 

{cl proceeds or property derived frolll such 

proceeds. 

Dep4rtment of Justice guidelines regarding RICO 

prosecution6 appropriately prohibit a United States Attorney 

from bringing an indictment for a violation of section 

l962(d based upon a pattern of racketeering activity 9rowinq 

out of a single criminal episode or transaction.222 Thus an 

individual could not be indicted under RICO based on 

violations of 18 u.s,c. 81461 !mailing obscene matter! and 18 

u.s,c. S1463 (mailing indec•nt matter on envelope or wrapper) 

if Doth arise out of the saMa mailing. This is a situation 

witich may occur frequently in obscenity cases and thus 

preclude the United States /\ttorney from prosecuting under 

221 18 u.s.c. S1963 (West supp. 1985). 

222 United States Depart~ent of Justice, Unit~d States 
Attorney's Manual, Title 9, Chapt~r llO., p. -4. Oune 18, 

11 . 



It should be obvious that the stringent forfeiture 

provisions under RICO wc:ruld be one of the stron9est weap<ms 

in the prosecution arsenal and could, in appropriate cases, 

virtually eliminate a larqe scale pornography operation. 

TH£ D£PARTKZNT OF JUST I CB SHOULD CONT INUS tO PROVIDb THE 

PROCEDIJRAL HAT:l:BRS RBLATBD TO OBSCENITY CASES AND .21.LSC SHOULD 

MAKE SUCH TRAINING lWAILABLB TO STATE AND t.OCAL PROSECUTORS• 

The preparation for trial of an obscenity case involves 

complex legal and procedural issues. An ine ;q:,;,r i enced 

prosecutor may often encounter an axparienced defense counsel 

who specializes in obsc,:,nity law ,rnd travels throughout the 

country defending these cases. Defenses and issues which are 

raised in ea2h case are likely to be similar in prosecutions 

throughout the country. Trial and appellate case law 

daveloped in state and federal cas~s are very similar. 

Poorly developed case law daveloped on the state level ,::an 

have adverse effects on taderal prosecutions and vice vars&. 

Tra ininq progcams offered by the Department of .Just ice 

that prepare attorneys to addcess these iasu~s will enable 

223 See, Recoffll!lendations for Changes in Federal Law in 
this Chaptei:'7 

519 



fvder,al prosecutors to be more kno\ol"l edqeable and effective, 

They would be of similar v,,lue to state and local prosecutoni 

if made available to them. These programs should include a 

familiarization with defense tactics which may include 

personal attacks on harassment or law suits against 

prosecutors and investigatcrs. 

RECOMME:tWATION 17 i 

UNITt::D S'fi\TES ATTORNEYS SHOCLD USE ALG AVAILABLE n:DERJ\L 

STATIJTES TO PROSECUTE OBSCENITY VIOLATIONS INVOLVING CABLE 

AND SATELLITE TELEVISION, 

The contents nf some prograffls shown on cable and 

satellite t8levision channels have be~ome a matter of 

increasing public concern.224 Soro.e of. the feature filw.s 

shown depicc sexual themes, aexual acts and ,1H!lterials which 

may be obscene under Miller. 

·rn,,,, obsc.:.;nity standard anu1H::iated by the Suprel!le Court 

in Miller v. California can be applied to material 

transmitted over cable television. When the United States 

Supreme Court declared tJ,at obscenity is not protected speech 

under The Fin&t i\mendment, no distinction was mad1s as to the 

224 See, The discussion of: Chilo Porrv:,graphy R~HJulation 
for further1nformation, 
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medium of expression.225 As the United States District Court 

in Utah found in COlllmunity Television of Utah v. Roy City, 226 

The Miller standard is applicable. It la a 
national a andard with a core of uniformity which 
allows for a degree of flexibility at a c~unity 
level. n may be uniformly applied to almost all 
forms of publicly available communication. Books, 
magazines, cassettes, periodicals, movies, and 
cable television ara all treated essentially in the 
sarna fashion regardless of rn.1mbera. (emphasis 
addad} 221 

difficulty in distinguishing (other than tha popcorn) between 

going to the movies at a theatre and having tha movies coma 

to me in my boma through electronic transmission over wire. 

The choice is mine. The location is different. The content 

is the same.ff 228 

An individual may possess and view obscene materials in 

the privacy of his own home. 229 Despite popular arguments to 

the contrary, it is wall established in decisions by the 

United States Suprama Court that thara is no correlative 

righ~ to raceiva, import, or distribute tbe obscene 

225 ia21an v. California, 413 u.s. 115, 118-19{1913}. 

226 Id. at 116. 

227 555 F. Supp. at 1164 ( D. Utah 1982}. 

228 Id. at 1170. 

229 §!!, Stanlai v. Georgia, 394 u.s. 557, 5680969). 
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materials. (emphasis addad)2lU An argument thAt in the cable 

area tne obscene materials ace exhibited to consenting adults 

only ls not a defense to an obscenity prosecution.231 

The Couxt in Pa1:is Adult Theatres I v. Slaton, 2 3 2 

stated, 

Finally, petitioners argue that conduct which 
directly involves ~consentinu adults• only 
has, for that sole reason, a special claim to 
constitutional protection. Our Constitution 
establishes a broad ranqe of conditions on the 
exercise of power b1,• the States, but tor us to 
say that our Constitution incorporates the 
proposition that conduct involving consenting 
adults only is always boyond state regulation, 
is a step we are unable to take.233 

In addition to the federal obscenity laws codified in 18 

u.:LC. S.1461, the Cable Comm\lnicat.ion Policy -2\ct of 1YB4 

provides another ~venue tor the prosecution of obscenity 

sho"m over cable television. 234 

The Act, provides: 

Who,:;ver 
matter 

t,ansr1i ts 
wh1ch is 

ovec any nable system any 
obscene or otherwise 

230 see, United States v. Reidel, 402 v.s. 35Hl97U; 
United Statesv. Photograehs, U.S. 363, 376(1971). 

231 
570973). 

Paris Adult Theatre 

232 411 U.S. t9(1972), 

23 3 Id, at 68. 

47 G.S.C,A. s559 (West Supp. 1985). 



unprotected by the Constitution of the United 
States shall be fined not .oore than $10,000 or 
imprisoned not more than 2 years, or both.235 

This section should be used by federal prosecutors if 

potential conflicts within such Chapter are resolved. 

Prosecutors should also vigorously enforce any new 

legislation enacted in the area. 

The inability of law enforcement officials to control 

obscene cable programming is compounded by the inaction of 

the Federal Communications Commission in this entire area and 

makes enforcement efforts by United States Attorneys in each 

district essential. 

D. RECOMMENDATIONS fOR STATE AND LOCAI, PROSECUTORS 

RECOMMENDATION 18t 

STATE ANO LOCAL PROSECUTORS SHOULD PROSECUTE PRODUCERS OF' 

OBSCENE MATERIAL UNDER THE EXISTING LAWS INCLUDING THOSE 

Existing state laws provide penalties for pandering. 

Pandering or "pimping" generally involves. the procuring of an . 
individual to commit an act of prostitution for some form of 

235 Id. See, The discussion of the diffi.culties 
associated with enforcement of this statute. 
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consideration. 

The production of obscene material almost always 

involves acts of prostitution. 

paid or ,:,therwise induced (voluntarily ,,r involuntarily) by 

producers to perfor111 or have performed upon them variou::. 

sexual acts inclui:1ing inten:-,:;urse, fellatio, cunnilinqus, 

sodomy and bestiality. These acts are filmed or otherwise 

r,;corded for r<.?production anct commercial distribution. By 

prQCUrinq an in,:Hvidual to coinmit an act of prost ituti,:m the 

producer of obscene material ill acting in the same capacity 

as a pimp. 23c !.ike any other pimp he reaps his finandal 

i.:eward frora these acts of prostitution. 

Pandering laws are an effective law enforce~ent tool 

since they present a separate and distinct crims and do not 

require proof ot obsceni~y.237 Law enforcement officers 

should view the pandering which takes place through the 

productior: ,:,f ot>scene- mater ia1s the sami: as pandering in 3ny 

other ptostit~tion case. This Commission ha& heard 

2.36 s.;e, 
Cal. Rotr :--JG 
739i10t:h Cir. 197$), 

v. Fixler, 56 Ca1. App. 31 321, 128 
States v. Roeder, $26 r.2d 736, 

~~~d 462 u.s, 905. 

237 An investigator who testitied before the Co1M1i!;lcsion 
recounted the t:ol lowinq experience, "Another area that we are 
presently using for enforc&ment is in the area of pandering. In 
one of our recent cases we charged <1 hard-care film producer with 
panderiMJ. 

It was our contention that this individual by the name of Hal 
Freemen, who nrns a comparly by the name of Holfywood Video in Los 
l\ngeles. was hiring these girls to commit sex acte for money r 

which is prostitution, this he was a pimp.• Chicago Hearing, 
Vol. I, Oonl!ld Smith, p. 36. 
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substanti~l testimony regarding coercion used in the 

production of sex'ially explicit materials. 

suggest that law enforcement officers should use considered 

judgement and avoid unnecessary charges of prostitution 

against the perfor:ners, 

St~te and local prosecutors should also scrutinize 

obscene material for evidence of any other underlying 

criminal offenses such as physical sexual abuse and bring 

appropriate ~haryes against the persons responsio:~ for the 

con\~ission of such crimes. 

Persons who appear in pornographic materials often may 

bfr doinq so under thraat of force or coercion. 238 ;,aw 

enforcement offi~ers should be sensitive to claims of sexual 

assault, sexual imposition, rape or related crimes of 

violence against performers. While some performers are 

willinq to angaqe in the sexual activiti,as required during 

tr:.: production of pornographic materials, la. enforcement 

officers should remain aware of the significant possibility 

that performers who are forced to engage in certain sexual 

acts are victims of these underlying crim1S1s. 

RECOM!'1ENDATION 19: 

STATE AND LOCAL PROSECUTORS MUST MAKE A CAREFUL ASSESSMENT OF 

238 See ~• The discussion of Child Pornography 
R'11{JU lat i On .---
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THE OBSCENITY PROBLEM IN THEIR JU.RISD1CTIONS, IDli:NTlFY 

OPFENDERS INVOLVI~G BOTH ADULT AND CHILD MATERIAL AND 

COMMENCE PROSECUTION WITHOUT FURTHER DELAY, 

There is no substitute for an aggressive prosecutor who 

will vigorously enforce the existing obscanitt laws, 

Prnsecutors in Orlando; Florida, Atlanta: Georgiai and 

Cincinnati, Ohio, have compiled impressive ce,,ords in 

enforcing the la1o1s of those stattHl, 

Par sixteen year$239 the Solicitor for Fulton County, 

Georgia, aggressively prosecuted any obscenity violation 

brought to the attention of th~t office. As a result Atlanta 

now has no theatres or bookatores which sho~ or sell 

materials that would be found obscene under Miller.240 

Consistent enforcement efforts have had a substantial 

decerrent effect.241 

In Cincinnati, t.here are no bookst.::,res, movies Ol:'.' cable 

television programs ¥hich are sexually explicit and would be 

found obscene under Miller. 242 The chief of the Cincinnati 

vice squad attributed thts result to•• strong prosecutor and 

a prosecutor willing to accept the cases and go aheAd and 

239 

240 

241 

242 

Chicago Hearing, VcL II, Hinson Mclniliffe, p. 177. 

Id. at 185, 

Id. at 185-86, 

Chica.go Hearing, Vol, I, Harold MU ls, p, :i3. 
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p:rosecute."243 

In Houston, prosecution of pornography cases has been a 

high priority and the prosecutor has maintained a conviction 

rate of ninety-two percent while handling over two hundred 

cases per year.244 

Por the past fifteen years, only one detective on the 

Miami, Plorida, police department bas been assigned to 

investigate obscenity violations.245 During that time, this 

investigator has brought over one thousano cases for 

prosecution and a conviction was obtained in every case,246 

The number of ftadults only" pornographic outlets fn Miami has 

decreased during this same period from twenty-three to 

ei1,1ht.241 

Local law enforcement agents should also seek assistance 

from federal agencies to effectively combat organised crime 

involvement in pornography when identifieo. According to a 

local law enforcement officer, "Without the mutual exchange 

of information of the joint task force, local law enforcement 

cannot and will not be able to cope with the situation of 

organised crime and tbe delivery and dissemination of 

243 

2U 

245 

246 

241 

!2.• 
Houston Bearing, Vol. I, W.D. Brown, p. 49. 

Miami Hearing, Vol. I, Mike Berish, p. 63. 

~• at 64. 

Id at 63. 
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pornoqraphy • , ,"248 

State and local prosecutors must accept the clHt.llenge 

and enforce the existing laws stringently and cansl5tently so 

that purveyors of obscene material will find no havan in 

their jurisdictions. Thesa efforts should be based upon an 

evaluation of the relative harmful effects of materials 

availabla.249 This evaluation should include particular 

consideration of explicitly violent materials and maLerials 

which are hul\'dliating or degrading, 

RECOKMBNDATION 20: 

STATE AND LOCAL PROSECUTORS SHOULD ALLOCATE SOFFICIENT 

RESOURCES TO PROSECUTE OBSCENITY CASES. 

See, Recon1menda t ion 19 for further discuss ion flf resourcea 

devoted to obscenity investiqation and prosecution. 

RECOKMENDATlON 21t 

STATE AND LOCAL PROSECUTORS SHOULD USE THE BA!UZRUPTCY LAWS TO 

COLLECT UNPAID FINES, 

Courts frequerttly impose a monetary fine after a conviction 

Ne1;, York Hearing, VoL H, William Johnson, p. 82, 

~• The discussion of !H,:nus, supra. 



for an obscenity violation. In a number of cases, especially 

those involving corporate defendants, these fines may go 

unpaid. Once conventional means of collecting of such fine■ 

have been exhausted these outstanding judgaents can be 

satisfied by the use of bankruptcy laws.250 When a defendant 

accumulates two or more outstanding debts the prosecutor can 

file an involuntary bankruptcy petition and the court can 

ultimately take custody of any assets and liquidate them to 

satisfy those debts including unpaid fines. The liquidation 

should include items of value such as real property, 

structures and fixtures. The liquidation would not i.nclude 

the sale or distribution of obscene material which may be a 

pa:rt of the inventory. All such material would be di.sposod 

of in the manner provided by law. 

The prosecutor in Atlanta, Georgia, successfully used 

the bankruptcy laws to collect fines and made it unprofitable 

for manv dealers in obscene material to stay in business.251 

The bankruptcy proceedings are also useful in 

determining the true ownership of the businesses who deal in 

obscene materials. This is particularly helpful when "sham• 

or "shell" corporations are used to conceal ownership. The 

results may also assist prosecutors to target the culpable 

individuals for subsequent criminal 1>rosecution. 

250 11 U.S.C. 8302 (Supp. II 1984)~ 

251 
84. 



State and local prosecutors also may enlist tha 

as■istanc■ of federal lnveati9ators and prosecutors when 

d~aHng with a lftajor obscenity distributor with substantial 

resotu:ces. l'h••• federal agents and prosecutors could assist 

in identifying the resources and their location for inclusion 

in the banlu::uptcy action. 

STATE ANO LOCAL PROSECUTORS SHOULD USE ALL AVAILABLE STATUTES 

TO PROSECUTE OBSCENITY VIOLATIONS INVOLVING CABLE AND 

SAT!sLLITE TELEVISION. 

State and local proeecutora should prosecute cable and 

satellite telev.h.ion prograW!leris or operators under existing 

state statute■ for exhibiting any program that is obscene 

under the Miller test. The Collm\Onwealtn•s Attorney for the 

city of Virgirda Beach, Virginia, monitored and videotaped 

fifty hours of programming on a local cable charmel, 1:1hown in 

his --jurisdiction. Thirteen and Q!Ht half hours Qf the 

videotaped programming were submitted to a grand jury, which 

returned isev~;ni indictmumts against the cable operator for 

distrH:ruting obscene tnaterial. As a result of those 

indictments, the cable operator elbdnated the charmel in 



from its program 

Department of Justice Recommendations and 

Recommendations for Law Enforcement Officers in this 

RECOMMENDATION 23: 

STATE AND LOCAL PROSECUTORS SHOULD ENFORCE EXISTING CORPORATE 

LAWS TO PREVENT THE FORMATION, USE AND ABUSE OF SHELL 

CORPORATIONS WHICH SERVE AS SHELTERS FOR PRODUCERS AND 

DISTRIBUTORS OF OBSCENE MATERIAL. 

Pro.::h,,icers and distributors of obscene material often mu:1 

multiple corporate entities as a means of concealing the true 

ownership or nature of their businesses .253 They typically 

create layers of corporations to insulate their identities 

from a claim of actual ownership. separate corporations may 

be formed to perform the different operations of a single 

bookstore. Separate corporations may be formed to control 

the sale of magazines, operate the bookstore, construct peep 

show booths, collect coins from peep show booths, and to 

repair the same booths.254 

252 National Decency Reporter, Vol. 22, No. 3, p. 1 
(May-June lH5). 

253 

254 

New York Hearing, Vol. II, William Johnson, p. 82. 
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The a rt i c les of i ncQrpocation and other documents f!lay 

list as incorporators, shareholders or officers the names of 

mere employees or e\l'en stranqers. The names may be on the 
2rr 

docu111<!!nts without the nl!lmed person's knowled(le or consent. :;i:-, 

Some producers and distributors 111ay rely on la111 enforcement 

knowledge of such practices to argue they are nae ~he true 

owners even thotHJh listed as such. 

Law enforcement officers face difficult burdens in 

identifying and bringinq charges against or collecting taxes 

from the true owners who hide behind these shell 

co-rporations;o; O·ften they can locat.-e only lo" level e·mp-loyees 

who mey be unfamiliar with the identity of the persons who 

actually own or control t.he o·pe:ration llf the business.2Sl;i 

St~te laws governing the formation of corporations 

should be enforced fully to permit the identification of 

those pers,,,na managin<:i an:1 financin,;i the o!)scenity industry. 

Corpo::ate chart~rs shctil(l. be revoked when fraud is prvYen and 

BEVERAGE CON'fROL LAWS THAT PROHIBIT OBSCGNIT'i ON LICENSED 

PREMISES, 

255 

256 
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Establ ish!!'ents that display or sell obscene lll,Heriais ?!\ay 

also be licensed by the state or locality to sell alcoholic 

beverages. i:itate and local alcoholic beverage control laws 

::1ften prohibit obscene material and obscene performanc~is on 

the licensed premises. Enforcement of these laws or 

ordinances in the courts or through administrative procedures 

is another tool at the disposal ,:.)f law enforcement aqents to 

remove pornography from theatres, restaurants and other 

establishments. 

These enf,;,rcement measures should be implemented with 

recognition of the curr•nt social and behavioral science 

conclusions with respect to various types of rnat<?rials, Law 

enforcement officers TAay ,:;onaider the potential harm which 

may be attributable to certain types of materials when 

establishing criteria for enforcement of this aspect of 

alcoholic beverage laws, 

A finding of guilt under the alcoholic beverage control 

laws could bring' suspension or revocation of an 

establishment's liquor license, The potential of such a loss 

of revenue to an individual or business would have a 

significant deterrent effact. 

GOVERN~E~T Jc.T'.t'ORNEYS, rm::tUDING STATE AND C.OCAL PROSECUTORS, 
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§!.!, Discussions of nuisance law■, zoning, ant 

statute■, alcoholic !:X'!verage control laws. 

FEDERAL LAW ENFORCEMENT AGENCIES SHOULD CONOOCT ACTIVE ANO 

THOROUGH INVESTIGATIONS OF ALL SIGNUICANT VIOLATIONS OF THE 

OBSCEN!Tl LAWS WITH INTERSTATE DIMENSIONS. 

in prosecuting appropriate 

violation■ of tb• federal obscenity laws without further 

dalay.257 The efforts of federal prosecutor■ mu■t be based 

upon and ~lemented by active and tborougb investigations 

of all violations of the obscenity laws by the federal law 

anforeflt&nt agencies. 

Th• federal Bureau of lnvestigat.i.on Oi'BI) derives its 

257 see, United States Department of Justice 
Rec~ndation l; •rnvestigation Authority» is th• 
power granted to an agency to initiate and pursue 
into criminal activity. 
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statutes covering obscenity and child pornography.258 From 

the beginning of fiscal year 1978 through the second quarter 

of Fiscal Year 1985, the FBl has conducted 2,484 

investi9ations involving interstate transportation of obscene 

materials and violations involving child pornoqraphy.259 

These investigations have resulted in 137 indictments and 118 

convictions. Of these figures forty-five indictments and 

fourteen C'onvictions were the result of the single 

investigation known as MlPORN.260 The !?Bl has given its 

highest priority to cases involving organized crime. 261 The 

Federal Bureau of Investigation recently conducted a two year 

investigation which resulted in the case United States v. 

Guglielimt. 262 This case grew out of an approximately 

two-year investigation by the Federal Bureau of Investigation 

regarding obscene materials, particularly bestiality films 

ahippad in interstate commerce into the Western District of 

North Carolina. The investigation, which first cant!l!:red 

around undercover purchases from• relatively small 

street-corner outlet for ~aaxual aids~ and pornographic 

magazines, films and pockets books, expanded after a 

258 18 o.s.c. 881462 & 1465, 18 o.s.c. 882251 - 2255; 
Washington, D.C., Hearing, Vol. II, William Webster, p. 76. 

2 59 Washington, o.c., Hearing, Vol. II, William 
Webster, p. 76. 

:urn 

!!!• at 71. 

C-CR-85-59(w.n.N.C. 1986). 



--------------------------------------------

success hil search of those prend.ses and interview of the 

personnel, to a cautious undercover investigation involving 

telephone calls to, and meetings with, the defendant himself. 

The introduction to tho defendant was made by a former 

•adultR bookatore operator, and various orders of bestiality 

films and other materials were followed by a succe&sful 

search of Central Sales, the defendant's multistory Baltimore 

warehouse for the shipment of obscene materials. The Granda 

Jury's eleven-count indictment for violations of Title 18, 

u.s. Code, sections 2, 371, 1462 and 1465, followed on June 

u, 198:,. 

The trial lasted approximately four days, during which a 

number ~,t bestiality t ilms were displayed, in titles of which 

indicated the animals portrayed, 'The defens~ called a number 

of "experts• who were eKperienced defense specialists in 

pornography cases, several of whom wet"r': affiliated with the 

X nst i tute for the Advanced Study of !forean Sexua 1 i ty, a san 

Francisco, California, qroup that includes among its classes 

a counie on testifying for the defense in pornography cases. 

Infonnation provided by other pros~cutora made possible the 

eff<Eocti11.t cross-axamination of these witnesses. The defense 

•e~perts• testified that the materials did not appeal to the 

prurient interest of the average citizen in the Western 

District of NOrth Car:olina, since th~ average person does not 

have such an interest. 

The t.ria1 in gan~ral was characteri%ed by nulller<ms ~ 
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dire examinations and arguments on a number of points of law 

and fact. Pre-trial motions had also been lengthy and had 

included a Motion of Recuse, by which the defendant sought to 

have the trial judge, the Honorable Robert o. Potter, to 

disquality himself. This motion was denied, and defendant 

filed a petition for writ of mandamus to the Fourth Circuit, 

which was also denied. 

The jury was slailarly unpersuaded by defense arguments 

and found the defendant guilty of all eleven counts in the 

indictment. Judge .Potter sentenced the defendant to a total 

of twenty-five years incarceration and a $35,000 fine. The 

case is now under appeal. 

The Director of the FBI told this Commission that while 

the Bureau does not "downgrade" the seriousness of the 

problem of obscenity violations involving adult material, 

"{iit is simply the implication of our resourcea." 263 He 

added that •[ijt will probably mean that there will be less 

pro-active initiatives on our partw in adult oases that do 

not involve organ.ized crime. 264 

This Commission received evidence that two of the FBI 

field offices in one of the nation's fflllSt active obscenity 

distribution centers, New York City# will not investigate 

cases involving obscene materia1. 265 

!5!• at 90. 

!!!· 
New York Hearing, Vol. IV, Paul McGeady, p. 1.26. 
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Tbe Federal Bureau of Investigation is encoura9ed to 

seriously set up its investigative efforts relating to 

obscenity law violations. 

The jurisdiction of the United States Customs Servicefl 

extends to all !lh1iterials entering the United States by land, 

sea or air.266 Prior to the signing of the Child Protection 

~ct of 1181 (18 u.s.c. SS2251-2255), tba United States 

Customs Service had received direction from Co0011i$,sioner 

William Von Raab to step up efforts to intercept obscene 

material. Special tu11phasis was placed on material depicting 

children in sexual tilxplicit conduct. The Customs Service was 

responsible for six successful child pornography prosecutions 

in fiscal ye,n: 1983. Five of the convictions were 11iolations 

various state laws and the sixth was a violation Federal Law, 

18 u.s.c. S1462. With the signing of the Child Protli\fct:ion 

Act, the figures changed to fourteen federal conviction~ and 

twenty state convictions in 1984, and rd.neteen f.rtderal and 

ten state convictions as of August 1985. 

Until the early part of 1985, the custon.s Service's 

method for initiating child pornography investigations was 

fairly static. A mail parcel would be examined at one of the 

twenty-two customs foreign mail facilities. The package, 

once discovered to contain chi.ld pornography, would be 

forwarded to the Office of Investigations in the District 



address of the addressee with other seizures. A background 

investig~tion on the addre■se■ would be conducted in order to 

■ haw other criteria as outlined ln the United States 

Attorneia Manual. Based on the results of the investigation 

and a controlled dellverr of the seized parcel, a search 

warrant would be obtained and executed on tbe address in 

question. In the ■ajority of the search warrants executed, 

the suspect would be found to have a large collection of 

imported and home-made child pornography. Additionally, more 

and n1t::,re evidence was found to link child molestation to the 

importers of the child pornography.267 

By February 1985, compilations of aaizure liata were 

being made and diaaeminated throughout the service. Most 

field offices had assigned at least one, and sometimes 

several agent.a to investigate child pornography cases on an 

exclusive or collateral basis. Foreign mail facilities were 

targeting the traditional *aource" countries of child 

pornography: Denmark, the Netherlands$ and Sweden. 

In January 1985, a special delegation representing the 

United States custom■ Service, tb• United State■ Postal 

Inspection Service and the Federal Bureau of Investigation 

travelled to Europa. Their purpose waa to addreaa the iaaue 

of foreign cooperative effort ■ in fighting the child 

porn09raphy industry. 

267 In at least one Instance, an agent di•covered a 
molestation in progress. {The case resulted in a Quilty plea 
to an information followed by a prob•tionary sentence.} 
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As a result of these critical contacts, intera9ency 

cooperation is expandinq. 1nvesti9ators are beqinnin9 to 

look for the major distributors, producers, and consumers. 

Increased cooperation with foreign governments had led to t«<o 

successful undercover operations in 1985. As a result of the 

incceas<;id forei,;n cooperation, new l'-ethods <.)f smuggling, as 

well as additional source countti8s and distributors are 

being identified. Examples include; Transshipment routes 

through England, France, East Germany, and Southeast Asia 

countries her~rtofore not considered sourc,;i countries, such as 

Prance, Italy, Japan, Thailand ancl the Philippines; and 1t1ore 

sophisticat~d packaging techniques and profiles. 

New method$ of conducting child pornography 

investigations are being developed and at tempted. These 

include the adaptation of methods used in narcotics and 

currency investigations, as well as methods used in the 

investiqation of criminal sax offenaes. Some t,ol,j and 

innovative undercov~r op~rations have been suggested and 

iroplemer1te<1. 

The cuatollls Service is actively pursuinq the enhltnceme:,t 

of existing resources and the development of programs to rueet 

the changing nee'1s of the enforcement effort, It i:& only by 

such a process of enhancement and development that the 

customs service or any other agency can liope to compete with 

the ingenuity Qf those who sexually expl.oit children, 

Future efforts in pornogt'aphy enforcement ?!ill center 
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around the activities of tbe Cbild Pornography and Protection 

Unit (CPPU). Criminal investigations that focus on sexual 

exploitation■ wblch involve other custo■• violations and 

other forms of obscene material have and are being developed. 

currency transactions, and general smuggling. Currently, all 

obscene imat.arial encountered by the customs foreign mall 

facilities are processed for forfeiture under civil statute. 

lf at aoma future time the Customs Service becomes involved 

in criminal investigation of obscene violations, the data 

already available through this procedure will provide 

invaluable investigative leads. 

Cuatoma exarni ne:s all parce ll!; which are suspected of 

containing contraband. 268 With respect to obscenity law 

cases particular attention is given to parcels from Denmark, 

Sweden and the Netherlands. These countries have 

traditionally btu,rn, tlle source of child pornography entering 

the United Statea.269 In 1984, Customs seized forty-three 

hundred parcel ■ which contained ■ uapacted ob ■ cene 

materials.:270 Child pornography was found in Stl percent of 

those.211 The other items seized were lar9ely adult 

materials including some depicting bestiality, urination and 

268 Id. 

269 !!!· at 106. 

210 ~-
271 
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defecation.272 

When a Customs agent sei r;es obscene materi.a l, a not ice 

is sent to th& intended recipient of the material. The 

notice per~its the individual to sign a release and farfolt 

the material to the government. The mr1terial is subsequently 

destr;;:iyed and generally no one is pro1;ecuted foe: an obscenity 

violation. 273 If the mat ■ rial is child pornography, a 

controlled delivery is made to the recipient and a search 

warrant is subsequently executed an the recipient's preAlises, 

often leading to the arrest of that individuai. 274 According 

to O!HJ customs agent assigned to Chicago, "countlesz 

thousands• of obscenity case& involving obscene materials 

have not been presented to the United States Attorney because 

based upon th,eir experienc~, aqents perceiv0 that theGe ,:;as€'s 

will not be prosecuted.275 

The United States Poatal Inapection Service baa 

investiQative responafbilitr over all federal criminal 

violations invol•.,ing the 111ails includinq the use of the aaila 

to distribute obscenity, 276 Investigations are initiated 

baaed on citlzen complaints, advertisement& in se~ually 

275 

276 
p. 135. 

~-

rd. at 101. 

ld. at 107-08. 

Id, at :US. 
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oriented publications and correspondence lnitiatad by a 

postal insp"'ctor. 277 Postal inspectors are responsible for 

protecting the mails and postal facilities from criminal 

attack r f,lr p:::-otecting th® Ameri<::an public from being 

victimized by fraudulent schemes where use of the mails is an 

essential part of the $Cherne: a:H1 for kee,ping postal 

management informed of the conditions and niaeds of the Postal 

Service. 

Postal crb11es fail within two broad categorios: Criminal 

acts against the Postal Service, such as, armed robberies, 

burglaries or theft of mail and misuse of the Postal System 

such as the mailing bombs, use of the mails to defraud thB 

public and the use of the mails to distribute p~;rnogra;:,hy, 

The Inspection Service is also responsible for the internal 

audit of Postal service operations and for the security of 

postal tac:ilities and employees. In addition, the Inspection 

Service is respons!ble for investigating violation• of a 

number of civil statutes relating to the use of tbe mails 

including the Postal False Representations Statute. 

Title lB, United States Code, Section 1461, enacted in 

1865, is the statute by which the Postal Inspection Service 

restricts use of the (:tails to distribute obscene matter. The 

statute provides for criminal penalties of up to five years 

in prison, a $5,000 fine, or both, for using the mails to 

transmit any "obscene lewd lascivious indecent filthy or vile 

277 rd. at 136. 
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article, matter, thing, device or substance.• 

Title Hl, United Stat,~s Code, Sections 2251-2255, the 

Protection of Children A ainst Sexual Ex-loitation Act of 

1977 axlti the Child Protection Act of 1984 ,:ir<e the gtatutes by 

-which the Postal !nsp>c!ction Servi,~e tnvestiqates traff icldn•.J 

in chi lo porno,,;iraphy throuqh the mails. The statute prov ides 

for criminal penalties of uµ to ten years in prison and/or a 

$HHl,QDO fine. The offender's property used in or derived 

from the crime is subject. to crir1i.nal and ci•,1U forfeiture 

under this section. Mast states have laws dealing with the 

sale, distribution and/or possession of obscenity. When dual 

jurisdiction is inuclved, Inspectors assist local authorities 

in the enforcement of their laws. On the international 

level, th,;, Inspection Service cooperates with the Department 

of State, tha United States Customs Service, Interpol and 

certain foreign postal authorities to stem the flow of 

obscene material and child pornography into or from the 

domestic sources. 

Congress has also enacted three civil statutes designed 

to curD the mailing of sexually oriented material. Title 39, 

united States Code, Section '300'>, allo..,ed the Postal Service 

to refuse to deliver mail in response to advertising which 

sought to obtain 111oney through the meili,1q of obscene matt0r, 

Sections 3008-3011, allo1o1s postal customers· to obtain 

an order prohibiting any h,ture 111ail ings by anyone who mai la 

them an advertiaefflent which the addressee coneiders se~ually 



provocative. Title 39 United States CodE>, a1,;thorhe;;; the 

?ostal Servi~e to maintain a list of persons who do not wish 

to receive s<0xually oriented ,hivertising and prohibits the 

mailinq of s.;ch advertising to persons who have asked to have 

their nomes Ii sted. Companion criminal 15tatutes, 18 11,S .c. 

551735-1737, authorize the courts to penalize persons who 

mail sexually oriented advertising an~ prohibits the mailing 

of such advertising the ,>ersons wtwse nanes are on the list. 

The Department of Justice has established enforcement 

priorities with respect to the obRcenity statutes and the 

Postal Inspection Service's investigative activities are 

determined accordingly. The Inspection Sec~ica has currently 

estaolis~,ed the followin9 pri,,rities: 

L Policy 

All investigations involving the use of th~ mail to 

trans~it cbil<l pornography are given priority 

attention. Major domestic and foreiqn Jeale~s in 

e;bscene ~1.aterial also nH::eive ;:,rompt in'testigative 

attention. 

2. Child Porn02rapt·.y 

The objective in child pornoaraphy case• ls to 

identify and investigate :r;ail ord,H tt<.:t i vi ty. If 

other offenses such as child abuse Jr~ discovered 

ir:,'ident to an investI,:;atio;;, this ac::ivity is 

im~ediately referred to lo~al police ~r ~ther 
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appropriate authorities. 

J. Obacene Material 

The objective in the obscenity area is to 

investigate cases consistent with Department of 

Justice priorities. The1,u~ priorities are: 

A. Large scale cownercial obscenity distributors 

involved in multi-state operations. 

B. cases in which there is evidem::e of infiltra

tion by lrnown organized crime figures. 

c. Relatively am.d.1 dealers are occasionally 

investigated and/or prosecuted, psrticularly 

when the material is especially offensive or 

when numerous customer co~plaints are present. 

This provision is maintained to dispel any 

notion that pornography distributors can 

insulate themselves from prosecution if their 

operations fall to exceed a pre-determined 

size or if they are fragmented into small 

scale components. 

These priorities, supplemented by guidelines Inspectors 

receive from the Department of Justice in individual cases, 

form the basis of the Postal Service investigative prograw. 

In 1985 the Postal Inspection Service reported activity in 

the following areas: 

NATIONWIDE 

15,766 criminal investigations CO!!lll)leted. 
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A total of 5,570 convictions. 

Convictions obtained in 98% of all cases 

trial, 

Recoveries, restitutions made and fines 

million. 

PROHIBITED MAILINGS 

t to 

Obscenity and Child Pornography (18 u.s.c. 1461, 2251, 

2252} 183 investigations completed; of these 176 

involved *child pornography• 

141 convictions for ttchild pornography* were obtained. 

Like other federal agents, postal 

evidence of violations o~ the law to the appropriate United 

Stat,es Attorney .:na In fiscal year 1985 the Postal !m3pec

tion Service conducted 183 pornography-related investigations 

which resulted in 179 arrests and 143 convictions.279 

investigations were principally child pornography cases. 280 

The Postal Inspection Service presents very few cases 

involving ol:n;oecne material for prosecution because they have 

been told by employees of the Justice Department that these 

cases are •not prosecutable.•281 The Chief Postal Inspector 

has confirmed that "{i)nveatigations in adult pornography 

278 

219 
{1986}. 

280 

281 

United States Postal Inspection Service Statistics 

Id. 

Id. at 70. 
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cases have declined in recent years •••• •2s2 

These three law enf0rcement agencies are capable of 

making significant ~ontr butions to the investigation and 

prosecution of •,iolat1ons of the federal obsceni Ly laws, Th~ 

fiH's efforts in the ~!PORN i:,vesti~ation of orqani:;.ed <::riii>e 

figures involved in obscenity distribution resulted in 

fourt;,en convictions as of February 1986.283 The FlH should 

also include obsc,,mity and relat.;d criines among its Uniform 

Crime Statistics rep~1rt. Similarly the Custo~s Service and 

"the Postal Inspection Service haY~ had much success in their 

child po1:nography Lr.vest iqat ior.s. 2134 

Working with dedi~ated prosecutors committed to 

enforcing the obscenity laws, these aqencies can have an even 

greater impact on the reduction of pornography in the United 

States.t, They must commit the m~npo~er anj res?urccs 

necessary to fulfill the task and conduct active and thorough 

investigations of all violations of the federal obscenity 

laws. 

RECOMMENDATION 27: 

182 Washington, D.C., Hearing, Vol, l, Charles Clauson, 
P• ua. 

283 Washington, D,C., Hearing, Vol n, William Webster, 
p. 77; Latter from Donald B. Nicholson to Alan E. sears (Feb. 
28, 1986), 

284 Sae, Washington, o.c., Heacinq, Vol. I, Dani.el 
Mihall<o, p::-TS5-161; Chicaq,:, Hearing, Vol. I, ,Jack O'Malley, 
p. 110-16; Chicago Hearing, Vol, 11, ,John Ruberti, p, 62-68. 



THE INTERNAL :REVENUE' SERVICE SHOULD AGGRESSIVl:?LY INVESTIGATE 

VIOLATIONS OF THE TAX LAWS COMMITTED !3Y PRODUCERS Atrn 

DISTRIBUTORS OF OBSCENE MATERIAL, 

The Chief of the Internal Revenue Service criminal 

Division has compared the production and distribui:ion of 

obscene material to drug trafficking since both generate 

staggering profits on an lntarnatlonal scale but with only 

minimal tax reporting.285 Authorities al$o project that 

millions of dollars in profits from obscenity may be escaping 

t«xation through use of international banking channels.;ZtHi 

Allen I. Goelman, a Los Angeles associate of Resben 

Sturman, pleaded guilty to tax evasion charges in Noveraber of 

Goelman concealed personal earnings of more than 

$270,000 over a four year period when he served as head of 

"retail operations~ for nbscenity distritn,tion, The IRS has 

recently ot>tained ccmfident ial records from these banks in 

Switzerland and Holland in •n attempt to locate more hidden 

obscenity-derived profits.287 

The frequent use of •cash only• transactions in the 

pornography industry provides other opportunities for tax 

285 IRS Prob 
Plunq Por 

A Far 

287 Id.; See, The discussion of Organized Crime for 
further in!ormatlon. 



evasion.28S Adult bookstores often fail to report lucrative 

income earn-ad r?:om cash operated peep shows. 28 9 

In Karch c,f 1986, an IRS officia1 said ttHi current 

imrr.oral invasti9ation involving obscenity distribur,on; •~re" 

n,,c an isoiated incident• and chat more in:::ome tax 

prosecutions may be fci:thcominq. 29 ◊ 'l'he same official added, 

•with the unsettled nature of laws defining obscenity, often 

times the g<.:>Vernro~nt is forced to deal with people of this 

type through the tax laws, and ln a business this lucrative, 

if there's a 11iable tax interest we' re going after them. "291 

The Commission strongly encourages the IRS to aggressively 

investigate violations of the tax laws cotnll\itted by produc:ers 

and distributors of obscene rnaterial, 

F, RECOMMENDATIONS FOR STATE ANO LOCAL LAW ENFORCEMENT 

AGt:NCIES 

REC0!1HE:NDATION 28 

STATE AND LOCAL LAW ENFORCt:HENT AGENCIE:S SHOULD PROVIDE THE 

MOST THOROUGH AND OP-TO-DATE TRAINING FOR INVESTIGATORS 

New Yori:. Hlilaring, VoL II, William Johnson, p. 73~ 
74, 

289 

290 L,A, Times, s~~ra note 285, 

291 Id. 
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INVOLVED IN ENFORCING THE OBSCENITY LAWS, 

To ensure that officers assigned to enforce these laws 

possess the requisite skill, comprehensive trainit1g programs 

should be established in all jurisdictions. Th i s t r a i n i r«:; 

should include instruction on investigative techniques, 

prosecution, vi,:tim trauma and th.a particular stress offic4:lrs 

must deal with in obscenity law investigations, 

Law enforcement officers involved in the investigation 

of obscenity violations must be t.horouqhly acqu<"Sinted with 

constitutional law including Pi rst and Fourth A,o_endment 

implications, Th€' legal and procedural aspects are comple:<. 

and alvays subject to change, .Included in this training 

should be a working familiarity with the local community 

standards, This knowledge should serve as the basis for 

evaluating cases for prosecution. State and local law 

enforcement officers should be advised continually of 

judicial interpretations in the obscenity law area. 

Law enforcement officers should receive comprehensive 

training to avoid errors in judgment which can result in 

civil rights violations as well as potential civil liability 

for governmental entitles and employees, This training 

should enable the law enforcement off icars to perform their 

duty with in constitutional bounds. 

Law enforcement officers should be trained to use 

regional and national inforfflation sources in their 
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in9'estigations. 1~e training should emphasize the need to 

exercise basic investigative techniQUd& and focus on the 

similarities and patterns in investigation of obscenity law 

violations and other investigations. 

tnvestiqators will often enc-.'.l,rnter victims who have o;;,en 

abused or traumatized, 

should focus on methods tn deal ~ith these icdividuals 

compassionately and to ,Jire,~t. them to tt1e appr,:)priate support 

Training in all areas should he provided by 

experiencoed iovest igators to rn@mbers c,f their 0..,11 department 

and suppl•mented with ~articipation by prosecutors and 

investigators from other law enforcement authorities w~o 

specialize in this area. 

The traioinq should address the i.nonlinate a11tot1nt ,)f 

stress these investigators must endure. The psychological 

and einoti,)nal pressure the officers face often results from 

pro!onqed under·cover investigations dealinq with tha material 

on a lonq term basis and o lack ::if p~er support. One pol ice 

cfficer told the Commission: 

those people who seem to nave 
involved themselves in investi,;;ations of 
these matters generally get ostraci~ed by 
their own peers. Most police officers 
make a fool out of those investigators 
that are charged with investigations of 
these matters. Macho --- l don't know 
what to say. 
1 found most of them (obscenity 
investigators) to be extremely 
profession8l, dedicated policemen with a 
lac of integrity. It'& unfortunate that 
they are characterized as such in their 
p0er group, because they have a lot of 
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integrity, You investigate other types 
of crira~s, gambling and narcotics, you 
find the seedier aspects of law 
enforc<.ment in terms of corruption, trut 
for the most part these people have a lot 
of personal integrity, and surprisingly 
they havo a lot of regard for first 
amendments r i qh ts, That voulc be a 
surprise to many people, but they respect 
it' 292 

It is as important to train 0fficers in methods to deal with 

stress and peer support as it is in basic investigative 

techniques, 

RECOMMENDATION 29: 

STI\TE A~D LOCAL LAW ENFORCEMENT AGENCIES SHOULD ALLOCATE 

SUFFICIENT PERSONNEL TO CONDUCT INT~NSIVE AND rHOROUGH 

IN\lESTIGAT!ONS Of ANY VIOLATIONS OF THE OBSCENITY LAWS. 

State and local law enforcement agencies in many regions have 

devoted insufficient manpower :o investiqation and 

enforcement of tl1e obscenity laws, This has led to reactive 

law enforcament w~ere police may respond to citizen 

cmnplaints m,:ide about otrsccae materials but de, not otherwi<ie 

initiate investigations.293 

The Lo~ Angeles Police Depart~ent has sixty-seven 

292 

29 J , • See, supra note 17,. for d1scus;;ion 
reactive ent,;n.:ement and prosecuthin, 

of proactiv~ and 



pornography unit• 294 r.os Angeles is the center of product ion 

of obscene matarial in the United States. 295 The Chicago 

Police Department has twelve thznisand officers, but only two 

are assigned to their obscene matter unit.296 The Buffalo, 

N0w York, police department iHlB one thousand officet·s with 

one officer assigned to obscenity law violations.297 In 

Chicago, the unit irwestigating obscer\ity violations bas 

requested additional manpower but such requests have been 

denied by higher authorities within their police 

departments.298 

Intensive and thorough investigations of possible 

obaceoi.ty violations cannot be conducted unless sufficient 

manpower is devoted to the task. The need for additional 

manpow•.H· is even [l)Ore cri.tical in those juriedi,:tions with 

large scale porno9r;,.phy operations whfn·,~ investiqat.inns are 

rr.ore complex and time consuming. 

Chiefs of p-olice and supervisory t-,e.rso-nne.l. .must also be 

rtsponsive t~ request• for additional manpower should the 

obscenity problem warrant more intensive investigatiun. 

r:iese respons~s may take the form of e.cditional inveetiqative 

294 

295 

296 

Chi cage) 6earinq, Vol, II, Donald Smith, P• 46. 

Los Angelet< Hearing, Vol 1, Ja1nes Docherty, p. 6. 

Cbi,:ago Hearing, Vol. II, John Duq1rn, p. l.'13. 

298 Chicag,, He:arioq, VoL II, Officer Tom BuhltlHJ, i:L 
14; Hiami Hearing, Vol. I, Serg,:1ant Mike Berish, p. 8:;i-66, 



personnel on a temporary or parmanant baais.299 supervisory 

299 In Cincinnati, Ohio, th■ focus on obscenity law 
violation■ la reported to hava resulted in• significant 
decrease of reported crimes. Statistics of Reporting Area-
14 - 800 & 900 Block of Vina Streat, which had (1) Massage 
Parlor, {2} X-Ratad Bookstores and {l} ftsoft Cora~ Movie 
Theater in 1974, all closed by 1979. 

- apes 
29 - Robberies 

1 - Agg. Assaults 
24 - Breaking/Entering• 
63 - Larcenies 
24 - Thefts 
17 - Non-Agg. Offanaa 

ffi - TOTAL 

PART I OFP'ENSES 
8 - ob&ir'es 
4 - Agg. Assault■ 
1 - Breaking/Entering 

15 - Larcenies 
2lf- TOTAL 

1974 

PART II ARRESTS {MINOR) 
U - X aa IU 
2 - Forgeries 
l - Frauds 
1 - EabexzleMent 
2 - Vandalhn· 
7 - Weapons Violations 

52 - Prostitution Offenses 
4 - Other Sax Offenses 
~ - TOTAL 

!.212. 
PART 

1 - e 
10 - Prug Al:n1se 

1 - Gambling Offense 
31 - Disorderly Conduct 

1 - Vagrancy 
5 - Other Offenses 

tJ - TOTAL 

The above statistics represent an 83% decrease in Part l 
offenses, 42.351 decrease ln Part II arrests. Letter from 
Lieutenant Harold Mills to Alan E. Sears (July 29, 1985). 

The Phoenix Ordinance••• baaed on two hypotheses: 
first, that there are direct impacts which uniquely relate to 
this class of land use; and second, that there are indirect, 
but equally potent, attitudinal concerns which result from 
proxb1ity to an adult business. Examples of the former are 
possible traffic congestion, unusual hours of operations, 
litter, noise, and criminal activity. Illustrating the 
latter ia substantial testimony that has indicated that many 
neighborhood residents dislike living near an area containing 
an adult tn.1sinass. Also, financial institution& take nearby 
adult buainaaaea into account wben financing residential 
properties. Finally, people's perceptions of criminal 
activity ia reinforced by a great incidence of sexual crimes 
in areas or coiamercial du,tricts containing adult businel!!lses. 

This study specifically shows that there is a higher 
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~unt of sex offenses con.itted in neighborhoods in Phoenix 
containing adult businesses as opposed to n•ighborhoods 
without them. ln this project threm study ,u,eas were aboaen 
-- neighborhoods !Aith adult businesses, and three control 
areas -- neighborhoods without adult businesses which were 
paired to certain population and land use characteristica. 
The iuuount of property crim1H, violent crimes, and sex 
offenses from the year 1978 are coapared in each study and 
control l!st:ea. 

TB! STUDY AND COIITROL AREAS 
Three differen e u areas con an nq adult businesses 

wu:e selected to collect crime data. The east side of 
Central Avenue was chosen for the location of two •tudy 
areas, while the west side has the third study area. 

A control area has no adult business, but generally 
speaking, has similar population characteristics of a aatched 
study area in terms ofr 

l. NU!ltber of residents 
2. Median faaily income 
J. Percentage of non-white population 
4. Median age of the population 
5. Percentage of dwellihq ,mits built since USO 
6. PercentaQe of acreage used residentially and 

non-residentially 
Adult business locations are based on information furnished 
by the Department and verified by the Planning Department. 

CONCLUSIONS 
d Se 

Stu 
t e ce Dep•rt•ent•s Crime y•i• synit 
and Plannino and Research Bureau. The data frOl'I'! theee two 
11,ections was coapiled by adding the number by type of crimes 
committed in police grids, which are q1.u.rter mile 
neighborhoods. Cri•es are ba•ed on arrest records and do not 
reflect ultimate convictions. It has been assumed that 
conviction rates will be proportional to arrest rates.) is a 
tabulation of the number of crimes committed and the rate of 
thos..i crbnes per 1,000 people living in each ,u:ea. This 
table is on the following page. 

There appears to be a aignificantly greater difference 
between the atudy and control areas for sex crimes than for 
either property or violent crimes. The following table 
illuatrates a coaparieon of the ratio of the crime rate of 
the atudy area to the control area, 
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personnel also should recognize the complexity of thia 

aaai9nmant a,J ba receptive to requests for frequent 

in-service training programs. Once the obscenity problem haa 

been affectively addressed law enforcement agencies should 

need only minimal manpower to maintain control. 

RECOMMENDATION 30: 

STATS AND tOCAt LAW ENFORCEMENT OFFICERS SHOULD TAKE AN 

H 
III 

113 
108 

83 
86 

277 
405 

160 
178 

Avenge: 143% 100 606% 232% 
It ia observed that there are about 40% more property 

crimes and about the saroe rate of violent crimes per l, 000 
persons in the Study Areas as compared to the Control Area. 

On the other hand there is an average of six times the 
sex crime :rate in the Study Areas as compared with the 
Control Areas. Although the majority of sex crimes are 
Indecent gxposure, the fourth colu.mn illustrates that the 
remainder of the sex crimes also exhibit a significantly 
higher rate in the study areas. A detective from the police 
department st~ted that most indecent exposure crimes were 
committed on adult business premises. An example of this 
finding is in Study Area 1. In that location; 891 of the 
reported indecent exposure crimes were co-itted at the 
addresses of adult buainessaa. 

Where there is a concentration of adult businesses, such 
as in Study Area r, the difference in sex offense rates is 
most significant. As stated earlier in the report this 
location has four adult businesses which are less than 1000 
feet away from each other and less than 500 feet away from a 
residential district. There is also a higher number of sex 
offenses committed -- 84 more crimes than in Study Area rr, 
and 56 more crimes than in Study Area III. Siailarly, when 
cORlpared to its Control Area, the sex criroe rate, per 1,000 
residences is over 11 times as great in Study Area r. In the 
remaining study areas, which each contain a single adult 
business, their rates are four and almost three times as 
great. 
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ACTIVE ROLE IN THE LAW !'.:NFORCEMENT COORDINATING COM»f!TTEf:S. 

~• The discussion in the Recommendations for the United 

States Department of Justice in this Chapter, 

RECOMMENDATION 31: 

STATE AND LOCAL REVENUE! AUTHORITIES MUST INSURE TAXES ARE 

COLLECTED FROM BUSINE:SSES DEALING IN OBSCENE MATERIALS, 

•Adults 0nly~ pornographic outlets often maintain separate 

business systellS for accounting pt.n:p<Jses. These operations 

may be in the form of a ~ front room" and a •back roo111," 300 

The front room is usually where booka, magazines, films, 

videos, and sexual de¥ices are sold, The individual running 

the business usually keeps fairly accurate financial records 

for this part of the (1peration because cevern,,es frora it are 

used to pay rent, utilities, and employees' wages as well as 

pta-chase ra(;lrchandiae. 301 

The "back rool!I• usually contains peep show booths or 

video ~achines which earn 5Ubstantial profita--often twice 

that which the "front room" earns, These "beck room• 

®arnings are t.ypic&lly excluded from any financial records of 

Newr York Hear lng, Vol. Il, WU Ham Johnson, p. 72-

301 Id. at 72, 
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the business and can easily go untaxed.JQ2 While this 

Commission does not condone the operation of pornography 

businesses it urges state and local revenue authorities to 

scrutinize the methods of these businesses 

and insure that the proper income is reported and 

taxation. 

RECOMMENDATION 32: 

to 

STATE AND LOCAL PUBLIC HEALTH AUTHORITIES SHOULD INVESTIGATE 

CONDITIONS WITHIN "ADULTS ONLY" PORNOGRAPHIC OUTLETS AND 

ARCADES AND ENFORCE THE LAWS AGAINST ANY HEALTH VIOLATIONS 

FOUND ON THOSE PREMISES. 

DISCUSS:l'.ON 

Te$timony before the Commission has revealed thait sexual acts 

often occur in the peep booths located in many "Adults Only" 

pornographic outlets and arcades.303 Acts such as fellatio, 

sodomy, and masturbation are common. 304 Some of these 

establishments have "glory holes" drilled through the walls 

302 

303 , The discussion of the Production, Distribution 
and Techn of Sexually Explicit Materials in Part Four. 
Houston Hearing, Vol. 1, w.n. Brown, p. 39; Chicago Hearing, 
Vol. II, Hinson Mc:Auliffe, P• 181. 

304 
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of the peep booths to permit individuals to engage in 

anonymous sex wi tr. the occupant of the adjoining l>ooth, )OS 

Upon exam.inat ion of the interior of these booths, police 

often find evidence of urine, human feces and semen. 306 

The public health risks posed by thin anonyiaoua sexual 

activity are quite obvious. The public health department in 

Houston, Texas, reported 214 cases of syphilis and gonorrhea 

during thtee months z,f 1985, 30? 

individuals, 10.1 percent reported they bad performed sexu«l 

acts in •adult onlyM pornographic outlets.308 eacauae of the 

anony1¥1ous nature of these sexual encounters, public health 

officials find it impossible to trace the origin of the 

disease. 309 Concern about the spread of Acqt:ired Iam1une 

Deficiency Syndrome (AIDS} has made this situation even more 

s igni fl.cant. Si~ilar risk& to public health are posed by 

massage parlors, brothels, and establishments promoting 

•piercinq":no ar.d other eado-masochistic sexual activities. 

While this Commi!Ssion does not condone or support the 

existence of these busin&sses dealing in obscene materials, 

305 Houston Hearing, VoL I, w.D. Brown, p. 41. 

306 

307 

308 

309 

Id. 

Id. 

310 *Piercing" is a form of sado-roaaochistic sexual 
activity involving the piercing of the skin at genitals with 
pins, needles, or other sharp instruments. 
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it urges state and local public ~ealth official to inspect 

the prel!lise:s of adult bookstores and drcades in t:1eir: 

jurisdictions and vigorously enforce the law aqainst all 

publi~ health violations found on those premises. 

G, RECOHl1Et.0ATlONS FOR THE JUDICIARY 

RECOMMENDATION 33: 

JUDGES SHCULD IMPOSE SUBSTANTIAL PERIODS OF ISCARCERATION FOR 

PERSONS WHO ARE REPEATEDLY CONVICTED OF OBSCENlTY LAW 

VIOLATIONS AND WHEN APPROPRIATE SHOULD ORDER PAY~ENT OF 

RESTI'l'UTION TO IDENTIFIED VlC'rIMS AS PJ\RT OF THE SE'JTENC,;. 

The Commission has been apprised repeatedly of the mi~lmal 

periods of incarceration and fines which have been imposed on 

person ho frequently violate obscenity laws,311 In cases 

involving significant violations of the obscenity l,,ws or 

repeat oftenders, only a substantLal period of incarceration 

will provide a deterrent effect. 312 

Judges can also enhance basic law enforcement efforts 

31 l There were several defendants gentenced in a 
Federal Bureau of Investigation in a Spectra Fhoto. Even in 
cases involving severe sexual or physical abuse minimal 
■entences were imposed. 

31 2 See, Recomrnendation for Judicial and C:on:ecticnal 
l''acilities in this Chapter, for a further discussion of the 
Qoals of modern penology. 
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when thuy impose substantlal ?~~inds of incarceratlor for 

th'-'se off.,.nses. Law· enforcement Qffi.cers, prosecut.or.s and 

ecciety in ,;ieneral view the sentences imposed as a statement 

,,f the ,:::om,n:mity attitu~1€, toward the crime. vihe~ minimal 

sentences .,re gi,:en, the significar\ce of the cril'tle is 

diminished. 

Recidivist obscenity law violators should be viewed the 

same as r~cidivisc violators of other criminal laws. Judges 

alsc ,;hould t)e appri!'!ed of the nature of the materials 

involved and the offender's affiliation with organized crime, 

if any. These factors must be considered b~fore a judge can 

appropriately sentence al'.. offender. 

H, RECOMMENDATIONS FOR 16£ FEDERAL COMHUNICAT'!ONS CO~l~HSSWN 

Modern technolo,;iy pervades virtually ever:y aspect of daily 

l.ife and it should C<)me a.-s no surprise that the-.s.e advances 

are used in the ,:'!issemination <>f pornoqcaphy. Two of these 

technological advances, Dial-A-Porn and cable television, 

nave brought with th.em soroe vet:y complex questions of law and 

public policy, tn some instances, the course in resolvi.nq 

the issues remains 1ar9ely uncharted, A complete discusaion 

of pornography in the \Jnite<l Stat~s today cannot be addressed 

without a careful examination of th••• technologias 

particularly with reference to the role of the Federal 

Communications Comll!iaEdon in regulating tbe!ll. 
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THE FEDERAL COMMUNICATIONS COM.MISSION SHOULD llSE ITS FULL 

REGULATORY POWE'.RS AND HU'OSE APPROPRIATE SANCTIONS AGAINST 

PROVIDERS OF OBSCENE DIAL-A-PORN TELEPUONE SERVICES. 

DISCUSSION 

The term "DL,1-A.-Porn~ has been applied to describe two types 

of obscene statements m~t1e over the telephone as a part of a 

commercial transaction. In the first instance, the caller 

dials a number and talk• to an individual who rnakeR sexual 

remarks in response to the stated desires of the particular 

caller,313 The caller pays a per minute rate and is billed 

on his or ner credit card. 314 The conversation can last up 

to forty-five minutes. 

The second type of transaction involves placing a call 

to a number with the "976" pt:efix. These numbers are part of 

the Maas Announceinent Network Secvice {MANS) and provide the 

caller with a pre-recorded massage similar to those givina 

the time of day or weather.315 fhe message is sexually 

explicit and the caller is charged on his monthly tele?hone 

313 

314 

315 

Los Angeles Bearing, Vol. I, Brent Ward, p. 227. 

Id. at 228. 
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statement,316 The providec of the message receives i!l payment 

frum telephone company revenut:Js calculated according to the 

l,:>cal tari.ff, The telephone company receives the 

remainder, :n 7 In some cities, for exarnpli;;, the cost to the 

;:;all er is t.\o/o ,1ollars with Sl .45 going to the prov id.er ,;if the 

message and fifty-five cents to the telept1one comp:rny,318 

These Oial-A-Porn re~ordings include graphic descrip

tions, complete with sound effects 1 of lesbian and homosexual 

actR, sodomy, rape, incest, excretion, bestiality, sado

ffla&ochism, and other unlawful, violent or dangerous sexual 

acts involvinq adults and children.3 1 9 !n May of 1983, 

800,000 cal ls a day were pLv;;ed t0 Di.al-A-Porn numbers in New 

~pproximately 180,000,000 calla were made to the 

same numbers l.n the 1•e.:H ondinq in FebnJary 1984. 321 

Carlin Col'!lmunicatHms, a leadinq provider of Dial-A-Porn 

service&, earr,ed $3,600,0CO in 1984.322 Pa,~ific Bell reporte 

that sexually explicit mMssages represent t~enty-saven 

316 

31B 

319 

320 

1.9.. at 229-30. 

Id. at 229. 

Id. 

!.;?_, at 231. 

Id. at 228. 

321 Id. 

322 ld, at 229. 



percent of all "916" calls so far in 1985.323 Telephone 

companies explain the existence of n976w service as an 

opportunity to provide subscribers with a wide range of 

infon1ation as wall as a source of revenue to keep telephone 

rates low,324 The content of the telephone r1vessagea is 

solely within the control of the provider. New Jersey Bell# 

however, baa reserved the right to review program content 

under their contract with providars. 325 

aceesaability to Dial-A-Porn massage has given rise to a 

number of problems. Initially it should be noted that the 

telephone companies have issued numbers, upon the request of 

the providers# such aa 976-FOXX, 976-4LUV, and 976-LUBT.326 

Dial-A-Porn advertising is often misleading in that it refers 

to ffifree phone aex« when, in fact, the caller ls billed 

either on his or her credit card or is charged as part of 

their a::,nthly telephone atatell18nt.327 

Bina• Dial-A-Porn numbers are openly advertised in 

pornographic magazines, newsstand racks, in convenience 

grocery stores, on public billboards and other readily 

323 
251. 

Los Angeles Bearing, Vol. r, William Dunkle, p. 

325 Contract between Rew Jer••Y Bell and Sundial 
Productions. JC115185-2, (Dec. 21, 1982}. 

326 

327 

Hollxwooo Prass, Aug. 9, 1985. 

Los Angeles Hearing, Vol. r, Judith Trevillian, p. 
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available publ ic111tions they are oft,an discovered and Ui!Had by 

minors unbeknownst to their parents, The telephone company 

may elect to di~connect the custol\\er's service if they do not 

pay the toll charges, 328 Finally, there ie conc11rn over the 

long-term effects of Oial-A-Porn recordings on children who 

listen to them and may atte111pt to n1odel their behavior after 

unlawful, violent anct incestuous acts are associated with 

sexual arousal as in many of the Dial-A-Porn me,;sa9as. 

Two years ago, th& Congress enacted legislation an>.ending 

section 223 of tha Communications Act of 1934. 329 This 

enactment prohibited the use of the telephone to waka obscen~ 

or indecent COlMllJnicatione for commercial purposes to anyone 

under ei.;,:hteen years of age except where in cornpl lance with 

regulations issued by the Federal Coromunic.,.tions Co!IIIBission. 

The PCC promulgated regulations making it an exception for 

the provider of a recorded 11<1essaqe if the message was made 

available only bHt'#een the hours of 9:00 p.m. and 8:00 a,m. 

eastern standard time or if the caller made prepayment by 

credit card in the case of a •1ive• message, 33° Carlin 

Com1t1Unications chalhmqed the FCC regulations. 

On review, the United States Court of Appeals for the 

328 

329 

330 

!£• 
~• 47 O,S.C, S223{b)0) ~• seg. 

49 fed. Reg. 24, 996 {June 4, 1984). 
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Second Circuit found the rec;iulations were invalid.331 The 

court found that the government had a compelling interest in 

protecting minors from salacious material, but that the FCC 

regulations were not well tailored to meet their objectives, 

which could be achieved by less restrictive altarnatives.332 

In dicta, the court said the FCC should have given more 

serious consideration to two other options such as *blocking• 

and access codes. Through •blocking• a subscriber can have 

access to all *17&• numbers blocked from hi■ telephone. 

Acces■ codes could be isauad to subscribers over eighteen who 

would have to dial the code in order to receive the sexually 

explicit message.333 

On October Hi, 1985, the FCC ,H'lno,mced new regulations 

governing Oial-A-Porn. 334 Under the new regulations, 

Oial-A-Porn ■ervices muat require either an authoria-1 access 

or identification code or they must obtain prepayment by 

ar■dit a■rd Defore transmisslan of a sexually explicit 

messaga.335 

1986, the Court of Appeals granted their petition ■nd set 

332 

333 

334 

335 

l'.d. 

50 Fed. Reg. 42699(0at. 22, 1985). 



aaide the regulations as applied to Carli.n.J36 The FCC n,:,w 

finds itself in a dilemma, since the latest set of 

regulations have i'H;;en found unduly restdctive as applied to 

Carlin in New York, but possibly sustainable else..,here. 337 

The court of Appeals relied on statements from New York 

Telephone that accees or identification codes are net 

techncloqically feasicle in NYTS network,338 and fcn.rnd that 

"'the record does not support the FCC' s conclusion that the 

access code reqvirement is the least restrictive means to 

regulate dial-a-porn. The Court again referred 

to •blocking• as a lesa restrictive means of regulating 

Diel-A-Porn. 3M.l Blocking device!!! installed on the telephone 

custo1ners' own terminal equipment could be used to bl,,ck. 

access to one or more pre-selected telephone numbers.341 The 

court also suggested that the FCC should have considered tbe 

feasibility of passing along the cost of customer premises 

blocking i¾quipmant t.o the providers of Dial-A-Porn and/or tile 

136 
Cir. Apr. 

337 

::ne !d. at 11, 19. The Court noted that the access 
codes are probably technologically feasible in most other 
pai:ts of the country. ~• Id. at 4. 

339 !!!· at 3. 

340 !E· "t :B-24. 

341 !.!!· at 6-7, 
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in 

34 few parents 

ir ch from 

call rig And minors 

342 

749 F. 

344 Carlin Communications, Inc. v. FCC, su~ra, op. 

34 Los , Vol. l. 
p. 2::,4. 

346 

347 Carlin Communications, Inc. v, pee, supra, ip op. 
at 6. 



with blocking devices. 

The provision uf the federal statute per~ittinq 

dial-a-porn 9essaqes to ~s provided In accordance with FCC 

a •aafe harbor• provision for Dial-A-Porn merchants. 

Conryre-s& should ?n,H:t leoislation that simply prohihits the 

transmissivn of obscene material through the telephone or 

si1"Qil&r co!llmon carrier. 349 

348 47 u.s.C. S223(f)(2). 

349 In an attelllpt to address the Dial-A-Porn issue, 
Senate Bill Hl!Hl has been introduced by Senators .J,.,sse Helres t 
(R-NC), John East {R-NC) and ,Jeremiah Denton OZ-Ala) to a,'tencl 
SQction 221 of th0 Communications Act ot 1934. The bill 
provides: 

Whoever - "(A) in the District of Columbia or in 
int.erstate or foreion communL:ations, by means of 
telephone, makes (directly or by recordin9 device) any 
comment, request, suggestion, or proposal which is 
obscene, lewd, lascivicni,s, filthy, or indecent, 
regardless of whether the maker of such co111ll!ents placed 
the call or •[s) knowingly permits any telaphone 
facility :.inder such person's contrvl to be ua'¼d by any 
purpose prohibited by subparagraph (A). Shall be fined 
not 11.ore than SS0,000 or impt·isoned not more than six 
months, Ot' both." 

Additionally, Rep. Tho111as ,J. Bliley (R-va.} has introduced 
R.R. 4439 wbich "muld amend Section 223 of the Communications 
Act and eliminate the provision requiring the FCC to issue 
regulations; 

H.R. 4439 

A bUl to amend the Communications Act of 1914 to 
raatrict the makina of obscene and indecent 
commtmicat ions by telephone. 

"Ee it en1;1cted by the Senate and House of 
Representatives <,f the United States of America in 
Congress assembles, 

Section I, Short tit le. 
This Act may be cited as the "Telephon~ Decency Act of 
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The re,'.Julat.ions H1at have been invalidate(\ by the Second 

Circuit were base~ on the faulty premise that obscene 

telephone communicatinns are entitled to some measure of 

pn;,t;;h;t ion so Jong as they occur bet•een or ai11ong ~consentinq 

adults•. Th€ !Jrd ted St,:1tes Supreme Court rejected thi.s lnsic 

arguroe11t in Paris Adult Theatre Iv. Slaton. 350 In Slaton, a 

motior, picture theatre was convicted for showi n,::i obscene 

films.351 

Its defenao was that no one under t~enty-one years of 

age was ad111itted and that showing the tilms to consenting 

adults was, protected und,n the right to privacy.352 The 

Court affirroed the conviction, with Chief Justice Burger 

writing for the majority. 

We cate~orically disapprove the theory, apparently 
adopted by the trial judge, that obscene, 
porn{>qraphic films acquire constitutional immunity 
Crom state regulatlJn simply Decause they are 
exhibited for consenting adults only. This holding 

1986". 
section II, A.mendments. 
Section 223(8) of the Communications Act ot 1934 is 
amended -

(1) in paragraph OHA), by striking out "under 
eighteen years of age or to any person without that 
person's consentu; 

{21 by striking out paragraph (2); 
O) in paragraph ( 4), by strikini;i out "paragraphs 

(1) and (3}" and inserting in lieu thereof "paragraphs 
(1) and (2)•, and 

(4) by xedesi9nating paragraphs (3), (4l, and {5} 
as paragraphs 12), (3), and (4), reapectively. 

350 

351 

352 

413 U.S. 49 (1973). 

Id. 
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WH properly rejected by the Georgia supreme court. 
AlthouQh we have often pointedly recognized the 
high iaportance of the state interest in regulating 
the exposure of obscene materials to juveniles aod 
uncoruuH1tin9 adults, see Miller v. Ca 
ante, at 18-20, Stanle at 
567, Redrup v. 7, 769(1967), 
this Court fias never declared these to he the only 
legitimate state interests permitting regulation of 
obscene material.353 

The Chief Justice went on to cite other legitimate 

interests which pendtted the regulation of obscene material 

including maintenance of the "quality of life and the total 

community environ■ant.» 354 The Court also cited the 

statement of former Chief Justice Earl Warren in Jacobellis 

v. Ohio,3 5 5 that# "there is a right of the Nation and the 

States to maintain a decent society."356 

The telephone is also uniquely accessible to children. 

Children have easy and often unsupervised access to 

telephones in their homes and learn to use the telephone at 

an astonishingly early age. A child need only dial seven 

Additionally, 

Dial-A-Porn numbers are openly published and advertised in 

publications which are aold if! racks on the public streets 

and available to purchasers of any age groui,). Dial-A-Porn 

numbers may also be passed along from one child to another. 

353 !£· at 57. 

354 !£· at 5a. 

355 318 u.s. 184( 1964). 

356 !!!· at 199. 
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As s final consideration, the telephone industry, l ika 

broa~casting industry, is closely regulated. As a condition 

of its continued existence a carrier must act in the p•Jblic 

The FCC, whose entire regulatory scheme is b~sed 

on serving the public interest could act ta protect these 

same interests against obscene communications ov&r the 

telephone if it chose to do so. The time is long overdue for 

the FCC t.o exercise its full regulatory powers with n;spect 

to this lucrative brand of obscenity. 

RECOMMENDATION 35: 

THE FEDERAI, COMMUNICAT!ONS COMMISSION SHOULD USE ITS f'ULL 

REGULATORY POWERS AND IMPOSE APPROPRIATE SANCTJONS AGAINST 

CABLE AND SATELLITE TELEVISION PPOGRAMMERS WHO TRANSMIT 

08SCENE PROGRAMS, 

The gr<:.>wt.h of the cable television industry over the 

last few years has been remarkable, Approximately forty 

percent of all homes in the country n('>W have access to ,~able 

or satellite ;:,.;levision, and 250,000 homes are :ceing 

connected with the services every month.357 There are 

currently 6,500 cable television syst•ms serving forty 

357 
1985}. 

Cit hens for Uecency through Law, Memora.rtdurn {Jan,, 
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." 
million households.350 

The concerns over the content of some of cable 

television programaing have increased as the cable industry 

has grown. Feature film presentations have been one of 

cable's stroruJest drawing cards and an increasi.ng number of 

those films shown on cable fall under the MPAA rating nR".35i 

These films depict nudity, sexual themes, simulated sex, 

graphic violence, or offensive language.360 ~hile a minor 

under the age of seventeen cannot be admitted into a theatre 

to view a.n "R" rated film without an accompanying parent or 

guardian, the same films are available to a viewer of any age 

over cable. Some of the premium channels offer movlas that 

are uru:ated by the MPAA and go fax beyond those in tile .. R" 

category and would ba qemu:ally considarad as "N-rated". 

These films are sometimes the same films shown in 

pornooraphy movie theatr~s and include films which federal 

am::I state courts have fo.Wld to ~ obscel'Hh 36'1 J'ar ~l•f 

the JUOvia, "The Opening of Misty Baathcnren" appa,u·ad over 

aatalUta televiai<m i.n Phoenix, Arizona, in 1981.362 Thi® 

3 5 6 LO'S Ange"hns l!lllft 1 l'lQ , Vol. I , Br•.;.en~ Fox, p. 264\J 
Letter from Jamee P. Mooney to Hanry 1. ~udaon (may 2; 1186}. 

359 
Citb:ens f 

Loa Angeles Hearing, Vol. II, Jack Valenti, p. 55.k. 

361 Loa Angeles Hearing, Vol. II, Jamee J. Clancy, p. 
J09t Citizens for I:he!cency Through Law 1 Memorandum, p. 2-3 
(Jan. 1985). 

362 
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film was previously found to be legally oJnscene by the 

Supreme Court of Alabama. 363 

These mca:e sexually explicit movies earn a much larger 

profit for the cable ch■nnel. 364 It is lees expensive for 

cable channel to offer these films than it is for them to 

acquire ■ 1ui show better known but non-se,n,ally explicit 

feature films. 

The cable industry minimizes any probl•- associated 

National Cable Television Association (NCTA) testified in Los 

Angel•• tb■ t tb•r• are only 700,000 subscribers to the 

'"adult" programming offered cm cable.365 Ms. Fox also 

testified that the induatry has taken what it regards as 

adequate steps to protect minors from viewing sexually 

explicit programs. These precautions include lockboxes so 

parents can control channel select ion, program guides and 

notices, transmission of "adult" programs through scrambled 

signals and the restriction of this progranning to later 

evening hours.366 The number of hours of aexually explicit 

prograllllning, however, continues to escalate. There is no 

reason that a cable television programmer or operator could 

363 Theatre v. P le &x rel. SWHton, 366 
So. 

364 Citizens for Decency Through Law, Memorandum, p. l-
3 (Jan. 1985}. 

365 Los Angeles Bearing, Vol. I, Brenda fox, p. 295. 
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not be prosecuted under existing federal and state obscenity 

laws by the United States Attorneys and State or local 

prosecutors for transmitting a program that meets the Miller 

test for obscenity. 

As the Supreme Court held in laplan v. California, 

•[w]hen the Court declared that obscenity is not a form of 

expression protected by the First Amendrru,mt, no distinction 

was made as to the medium of the expreaaion." 367 

In HBO, Inc. v. Wilkinson, the United State■ District 

Court in Utah found the Miller ■ tandard applicable to Cable 

television. While a Miami, Florida, ordinance prohibiting 

indecent cable telecasts was found to be unconstitutional, 

the portion of the ordinance that proscribed obscene 

progra1111ing was not challenged. 368 

The Cable Communications Policy Act of 1984 369 attempts 

to provide another avenue for the prosecution of obscenity 

shown over cable television. The Act provides, in part, 

that, "Whoever transmits over any cable system any matter 

which is obscene or otherwise unprotected by the Constitution 

of the United States shall be fined not more than $10,000 or 

imprisoned not more than 2 years, or both.M370 

317 413 u.s. 115, 118-19. 

368 Crus v. Ferre, 755 F.2d 1415, 1418 01th Cir. 
1985}. 

369 

370 

47 U.S.C. S559. 

~-
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This portion of the section may be in conflict with two 

other sections of the Act governing editorial control of 

progranming by cable operators. Sections 53l(e) of Title 47 

provides that: 

Subject to section 544{d) of this title, a cable 
operator shall not exercise any editorial control 
over any public, educational, or 9overnaental use 
of channel capacity provided pursuant to this 
section~ 

Section 544{d} provides in part: 

(l} Mothino in this •ubcbapter shall be construed 
as prohibiting a franchising authority and a cable 
operator from specifying, in a franchise or renewal 
thereat, that certain cable services shall not be 
provided or ahall be rovided ec~ to 

, a sl!rv a art:) o or 
litre isa unprotected by the Constitution of 
the United States. 

C21(AJ In order to restrict the vievin of 
which is obsc•n• or ecent, upon e 

er, a cable operator shall 
provide (by sale or lease} a device by which the 
subscriber can prohibit viewing of a particular 
cable service during periods selected by that 
subscriber. (9aphasia added} 

Section 544(d} seems to contemplate the operator providing 

obscene progr.-ing while Section 559 makes it a crime to do 

so. 371 

371 Senate Bill 1090 sponsored by Senator Jesse Helms 
(R-NC) would place a specific prohibition against obscene 
cable progr ... ing in section 1464 of Title U of the United 
States Code. Th• Helms bill provides in part; 

Sl464. Distributing obscene material by radio or 
television *{a) Whoever utters any obscene, 
indecent, or profane material means of radio or 
television; including cable te vision, shall be 
fined not more than $50,000 or imprisoned not more 
than two years; or both. 
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Proposed legislation should be drafted to enable United 

States Attorneys to prosecute viotators under the criminal 

code and alleviate the pa■ aible conflict under the Cable 

Communications Policy Act. 

The FCC has shown no interest in taking action regarding 

the contents of cable programming. Thomas Herwitz, legal 

assistant to FCC Chairman Mark Fowler, stated the 

Commission's views at the Los Angeles hearing regarding cable 

programming. The position the FCC has taken has been to 

advocate regulation for cable similar to that for the print 

The FCC maintains that the cable subscription services 

can be controlled adequately within the home to assure that 

minor■ do not have access. The FCC position is that since 

the individual can act as his or her own gatekeeper and 

preclude those signals not desired to ba watched, the 

government has no compelling interest in further 

intruslon.373 

The posture adopted by the FCC has enabled cable tele

vision to occupy a status afforded no other .nuH:Hum. The 

347. 

" ( b ) A a u s ad i n t h i s s e c t i o n , t he t • rm 
1 distributea' means to send, transmit, retransmit, 
telecast, broadcast, or cablecast, including by 
wire or satellite, or produce or provide such 
material for distribution. 

372 

373 Id. at 348. 
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policy considerations that support government regulation of 

broadcasting to serve the public interest also apply to 

government regulation of cable television, As the United 

States Court of Appeals for the District of Columbia has 

ruled, 

{We} do require that at a mininmm the [FCC], in 
developing its cable television regulations, 
deroonst.rate that thG objectives to be achieved of 
regulating cable ti:el-,vision are also objectives: for 
which the com~ission could legitimately regulate 
the broadcast J'ledia.3 7 4 

When 250,000 homas are being connected with cable every 

month, lt is readily apparent that cable television's 

presence iR, in fact, as pervasive as that of the broadcast 

media. 

Parents may make the i~itial decision to subscribe to a 

cable servi,::e with a variety of program choices, The fact 

thdt a parent makes a conscious choice to engage the cable 

service does not impair the accessibility of the selections 

to minors in the home. Once cable enters the home it becomes 

the same in this reqard as over the air broadcasts. It C(>mes 

through the same television set and is usually accessed by 

the same controls. The FCC ha& recogni,rnd that, 

while particular stations or pro9rams are oriented 
to specific audiences, tho fact is that by its very 
natur~, thousands of others not within this 
'intended' audience may also see and heat portions 
of the brcadcast.375 

In Re, WUHY-FM, 24 FCC 2d 408(1970). 
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This rationale is equally applicable to cable and satellite 

television programs. In many homes, particularly single 

parent homes or homes where both parents work, close 

supervision and screening of the selection of television 

programs in reality may be either minimal or non-existent. 

The cable television industry advocates lockooxes as a 

means of parental control over tbe program■ viewed by 

children.376 In their brief before the Supreme Court in!:££ 

v. Pacifica, the Pacifica Foundation specifically raised the 

.•• the material to which children are exposed on 
radio and television may be assumed to be subject 
to parental eupervlaion to a far greater extant 
than much of the material to vbich children are 
likely ta be exposed in otber media. And, 
according to Broa~sti 9 Jnagaidne, technology is 
now prepared to provide parents with a device wbicb 
will permit them to "program" their home television 
aet in advance ao that it will only receive 
material selected by the parent, even in the 
parent•• absence. Broadcasting, February 21, 1978, 
at u.317 

The addendum to the Paeifica Foundation' a brief included a 

de■cription and photograph of a lockbox device called a 

"Video Proctor" which is capable of being prograramed by a 

parent to block out any ViU', UHF, cable, or pay television 

376 Los Angeles Hearing, Vol. !, Brenda Fox, i,h 2f!7-3i. 

377 Brief Appellee, FCC v. Pacifica Foundation, 438 
u.s. 726(1971.H 



staticns,)7$ The Supreme Court was obviously unimpressed by 

tha •1ockb0x• argument and upheld tha rcc•s authority to 

regulate broadcast content. Therefore, the availability of 

locld::,oxes doe2 not prevent the FCC from regulating obscenity 

on r-ad io and broadcast television. A loc~box performs the 

:same function whether used to block out a broadcast or cable 

station. There is no reason why the availability of 

lockbaxes should justify the FCC'a failure to regulate 

ob9cene cable or satellite pcogramming, 

The availability of pcogram guides is also advanced as~ 

ro.eans of parental control. P!owever, program qu ides ara also 

readily available for broadcast television programs in 

publicationR ranying from TV Guide to the daily newspaper. 

Programs quides offer rw more protection in the context of 

cable and satellite television than they do in the real~ of 

broadcast television. 

While sexually explicit rnat.erial may be cransmitted by 

scram.bled signals, this method is far frolll foolprooL 

For two ~eeks in November of 1985, Tampa, Florida, 

residents received all of tho "adult• channels whether they 

subs~ribed or not. This phenomenon apparently occurred 

because of a technological anomaly that WK9 triggered by 

certain weather conditions.379 

378 Addendum to Brief Appelle, FCC v. Pacifica 
Foundation, 438 U.S. 726(1978), 

379 Tarnoa Tribune, Nov, 8, 1965, 



In Colorado Springs, Colorado, the Playboy Channel 

•slipped through an electronic loophole• and euppleaented a 

"Rin Tin Tin" movie on the Disney Channel. '.H30 According to a 

scrambled, can still be heard and sometimes seen clearly 

enough to be watched.381 

Pinally, controls such as lockboxes, program guides, and 

scrambling are all based on the pre■iae that coft•entino 

adults are entitled to observe what they want to. In Pari• 

Adult Theatre Iv. Slaton, 382 the United States Supreme Court 

held that obscene materials do not acquire constitutional 

btraunity from state regulation simply becatuut they ure 

exhibited to consenting adults only.383 

The time b long overdue for the FCC to take an active 

role in enforcing the law$ and regulations aqain■t obscene 

380 The DailX Sentinel, Aug. 13, 1984. 

381 Statement by Rachel Sturdivant, Naples, Florida¥ 
submitted by Florida Coalition for Clean Cable. 

413 u.s. 49 {1913). 

!!!• a.t 51. 
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of 1984. 

The President• s Commission on vniform Sentencing is a 

385 result of this Act. According to tba Department of 

Justice, 

Tb• principal goal of the Sentencing Reform Act is 
to establish• uniform, deterain ■ te federal 
sentencing systeM that will accomplish the purpose 
of just punishment, deterrence, incapacitation, and 
rehabilitation. This goal is to be achieved 
primarily through the use of sentencing gui~elines 
established by a Presidentially appointed 
Sentencing co-ission, which will be composed of 
seven full time memb~ra and a staff. At least 
three !llemners must be active federal judges who 
will not be required to resiQn from the pench to 
serve on the Co111miaaion. The initial set of. 
guidelines ia to be completed in eighteen months. 
In the course of its work, the Commission will 
examine the offense and off.ender characteristics 
that judges now consider in making sentencing 
determinations, and will determine which of those 
should be reflected in the guidelines, which ones 
occur so infrequently that they should not be 
considered in the guidelines but might justify a 
departure from the guidelines, an~ which ones 
should not affect the sentence at all. 86 

In ai::Mition, the .President's Commission on Uniform 

Sentencing ahauld specifically consider the problem■ 

associated with sentencing obscenity law violations. 

rn 1465 
18 1465 

U 1465 

SOURCE: 

385 
the Com 
Cn.1una 

ADMINISTRATIVE OFFICES OF THE UNITED STATES COURTS. 

United States Department of Justice, Handbook on 
ive Crime ther 

Enacted 
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Chapter 3 

Child 

No clearer measure exists of the radical shift in the 

issues confronted by the Commission on Ct:;,:; and Pornography 

in 1970 and those facing this one than the problem of child 

pornography. In its description of nthe industries$ producing 

sexually explicit material the 1970 Commission nowhere mentioned 

or alluded to child pornography,337 and its Traffic and 

Distribution Panel reported that ~[tjhe taboo against pedophilia 

• has remained almost inviolate" even in the hardest of 

The recommem:iations of the 1970 

Commission included repeal of all laws restraining distribution 

of sexually explicit materials to children: no 

stated for materials depicting children engaged in sexual 

conduct.339 

This Commission, by contrast, has devoted a very 

substantial proportion of its time and energy to examining the 

extent and nature of child pornography. Indeed, one set of the 

Commission's hearings was devoted almost entirely to the problem, 

while extensive oral and written testimony on the subject was 

387 Ra29rt of the Commission on Obscenity and Pornography 
7-23 (1970) 

388 

389 

Id. at 139. 

Id. at 57-67. 
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received throughout the year. No aspect of the pornography 

industry hos more occupied the attention of Congress and the 

general public during the past decade, and this Com:mission has 

made a wide ran,:;r., of reco1'1'.11l).endathins for further le,;;islative and 

public action. The very novelty of child pornography as a matter 

for public concern, hc:r.:ever, requires at least a gen&ral overview 

of the rise of the •kiddie porn• industry, the nature of and the 

rationale for the government~l response to it, the effects on 

the children involved, and the contours of the industry's 

survivin<,; components, That overview must begin with attention to 

what "child p(.inwqre.phy" by definition ~ and what it is not. 

Drawings of children engaged in sexual intercourse with 

adults date at least from ancient Greoce,390 and a graphic 

written description of child sexual abus~ was to be found in 

seventeenth century France,391 Yet although these portrayals or 

accounts might be deemed •obscene,• and although they deeply 

offend modern sensibilities reqardin9 the rearinq and prcitection 

of children, they are not •child pornography• in the specific 

legal and clinical sense that term has ~cquired over the past 

fifteen years. As defined by the United States supreme Court in 

the 1982 decision, New York v. Ferber, the category of •child 

pornography" is "l irni t0d to work.a that visually depict seiwal 

390 see, Photographic ?ase drawings i:1 !C ,J. oover, ~ 
Hom.osexualTTX (1978\, 

391 ~' description of P. Aries, Centuries of Childhood 
100-102 (1962) (diary of Hero~rd, physician to Henri IV, who set 
down graphic details of sexual "play• with the child Louis XIII). 
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It is clear 

from the Court's language, and in all statutory and scholarly 

def ini t io1H; of the term, that "child 

appropriate as a description of material depicting real 

children. 393 

The basis for these limitations is evident from the very 

nature of the outrage child pornography engenders - anger over 

the sexual abuse of children used in its production. While 

concern over "pornography" generally has centered on the impact 

of sexually explicit materials on the audience, "child 

pornography" has been defined, and attacked, in terms of its 

effects on the children who appear in it. Thus, as the Court 

found in Ferber, the category of "child pornography'" is both 

broader and narrower than that of "obscenity." Broader in that 

it includes materials which are not "patently offensive," which 

do not appeal to the "prurient interest of the average 

incHvidual, •and which show children in sexual conduct even as an 

392 458 u.s. 474, 746 (1982). The Court also required that 
the "category of •sexual conduct• proscribed must also be 
Slt.dtable limited ami described," id., and must not include m1n·e 
"nudity." Id. at 1,s n. 11. The Tew York statutes in question, 
Penal Law 2rf.1s, was found to fit these requirements even though 
it included •1ewd exhibition of the genitals" in its def.inition 
of proscribed sexual conduct. !!• at 773. • 

393 Court began its analysis of "child 
pornography- by the judgment of legislators and clinicians 
that -the use of children as subjects of pornographic materials 
is harmful to the physiological, emotional, and mental health of 
the child," a judgment the Court found "eas i p,u:ises muster 
under the First Amendment." Id. at 758. Ferber thus rests 
squarely on the assumption thatthe materials in question are 
limited to those in the production of which actual children have 
been used. 
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incidental part of the work (rather than •taken as a whole•).394 

Na.rrower, however, in that writt1;;n materials are 'Aholly excluded, 

as are visoal materials 111hich do not show actual childurn enga.,;i~d 

in sexual conduct. Thua a rewrite of Lolita which included 

graphic descriptions of sexual activity with a young girl could 

never be "child pornoqraptty, '' nor cnuld a fully explicit filr, of 

the novel which star:n,d an adult actress "layinQ the part of the 

young ,Jirl. Such a fil~ which uaed a ~ actl'ess, however, 

could be "child pornography" even if not "patently offensive• by 

prevailing community' standards, and ( although this is less clear) 

even if it possessed 5Qt:ious artistic, literary, ecientific or 

educational value.395 In th0 contaxt of •child pornography," 

alone among all the isauen considerQd by the Commission, the 

defnin!tion of »ooscenity• proclaimed in Miller v. California396 

and its pro,1eny is 1"'holly irrelevant. Indeed, the advent of 

•kiddie porn• in the years after Miller provides vivid 

illustr:at.ion c>f the inadequac:t o( the concept of "o):nscentty" for 

protectinq t.h.: inten,sts c{ eert:ocmers in s0xut1lly explicit 

394 

395 Thus che Court found that •a work which, taken au a 
whole, contains serious literary, artistic, political, or 
scientific value may nevertheless embody the hardest core of 
child pornography.• ComEar~, id at 774-775 (O'Connor, ,J., 
concurring} {no d~fense ased on "s.arious value• should be 
allowed} with id., at 77$-777 (Brennan, J., concurring in the 
judgement) 7such a defense r~quire<! by First Amendment}. 

396 413 U.S. 15 11973). 



material. 397 

The irrelevance of Miller to child pornography is loaded 

with some historic ironies, for it was later in the very year of 

that decision, 1913, that the first child pornography ring -

involving some fourteen adults using boys 1.mder age thirteen for 

sex and production of pornographic materials - was brought to 

public vlew~398 In the four years that followed police and 

reporters uncovered a wide range of activities involving the 

tation of children, much of it involving child 

pornography.399 Early In 1976 two employees of a large Los 

Angeles corporation publishing sexually explicit magazines were 

convicted of pandering for hiring a fourteen-year-old girl to 

engage in nmaerou:s acts of photographed sexual intercourse for 

publication in the company's magazines.400 Later in that year 

the Los Angeles Police Department established a special sexually 

Exploited Child Unit to combat child pornography and 

397 For the full discussion of the problem of the use of 
performers in commercial pornography, see, Chapter 2 in 
ive. 

398 s. O'Brien, Child iO ( 191:1:3) ( arrests Los 
Angeles police). In se~ually sadistic murder 
of twenty-seven young boys by Dean Corll was uncovered, while 
several other call-boy rings were also exposed that year. 

3519 
America ( l 

400 
321 (2d Di 
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pro st H:.u t ion, 401 and in the spring of 1977 a string of 

inveatiqative articles in the Cbica~o Tribune, Time and other 

major publications help•d prompt a full Congressional 

investigation of the problem.402 

What Congress discovered in its bearings - whfoh involved 

one Senate and two House $Ubcolllltlittees over ten dates and four 

cities from May to Septeinber of 1977403 - was sus1u1arbed by the 

senate Judiciary Con:dtte<11 in its report: 

tCJhHd pornography and child prostitution have become 
highly organized 1 multi-million dollar industries that 
operate on a nationwide scale* ••. 404 

According to evidence at the hearings# those industries were 

producino some 264 different commercial aagazines each month 

l!ltE!lllMHl 
Police Oep't) (bearings hereinafter referred to as 
on Crime eearinga•j. 

402 For a reprint of the most influential articles ~• 
Subcommittee on Crime Hearinis, •upra note 401, at 422-443. 



showing children nude or engaged in sexual conduct,405 and the 

founder of the Los Angeles Sexually Exploited Child Unit reported 

that ~we have 30,000 ■ exually exploited children in that 

city.«406 Ona producer and distributor wa■ reported to have made 

five to seven million dollars in his own child-porno9raphy 

businass,407 while other witnesses bafora Congress dascribad the 

kidnapping of small children by pornographer•, 4oa and avan their 

sale by parants.409 

Child pornography had, in short, become a part of the 

commercial mainstream of pornography by 1977, sold "ove.r tha 

counter" and in considerable quantities. While a substantial 

amount of such material was of foreign origin, 410 much of it was 

405 Subcommittee on Crime Hearin%s, supra note 402, at 43 
{testimony of Dr. Jud!anne Denses~ erber, Presl, Odyssey 
Ins ti tuts) • 

!.!• at 59 ( testi.mony of Lloyd Mart in). 

407 Id. at 117 (statement of Michael Sneed, reporter, 
Chicago Tr:Oiune). 

408 
at lU. 

409 

Select Education Subcommittee Hearings, supra note 403, 
{statement of Robin Lloyd). 

!_! at 42-43 (testimony of Lloyd Martin). 

410 for an excellent overview of the production of child 
pornography in Uu; Netherlands, Demn,u·k, and other northern 
European countries - as well as the repackageing for shipment to 
the United States of material originally produced in America-

ams, ., members of 
which travelled""""'toDenmark, The 



made ,;sinq American children. This wholly 1.mantic1pated by-

product of the "pornoqi:aph.y boom" pro:mpted an anqry legislativi, 

response fro~ congress and nearly all state legislatures - a 

response that .in itself seems to have :reshaped completely the 

r.at\.:re of the child-pornography industry. 

The governmental battle against sexual exploitation of 

children has been an ongoing, evolutionary one. marked by an 

extr,Jordinary degree of consensus aiaong legislators on both the 

federal and !itate levels. Detailed analysis of the wide array of 

8tatutes 1o1hich have n.,sulted from this shared concern ia beyond 

the scope of this report. Nevertheless, a general re'lie'" of 

applicable federal statutes, long with attention to significant 

feat1Hc6 <if current &tates, is a crucial backdrop to the 

C<:>1tm1ission's rec:0m111endations 1 and, more i111.portantly to under

stand l ng the substantial chanqAs in the child-pornography 

industry since 1977. 

Federal Statutes. Comparison of the two major Congres-

sional acts <:1esigned to fight sexual exploitation, approved six 

years apart, provides perhaps tha best evidence of bow a changing 

child pornography industry has taxed legislative ingenuity:411 

1. The Protection of Children from Sexual Exploitation 

Netherlands, and s .... ecten to discuss problem of child pornography 
with 9overmuent officials) {hearing hereinafter referred to aa 
•19a5 Hearings•). 

41 l for a more complete discussion 
t'elevant: federal statutes, see, Loken, The 
Child 1 o i tation t -Proposals T:::o~r:--;Re~r.o~r::::m=--, -ri=-:::-""""I".~=~ 

.J. l 
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Act of 1977 (the "1977 Act•).412 The ill!.madiate response of 

Congress to the evidence gathered in its 1977 investigations was 

this law, approved February 6, 1978. 

It categorically prohibited the production of any ~sexually 

explicit• material using a child under age sixteen, if such 

material ia destined for, or has already travelled in interstate 

commerce. 413 The definition of the phrase •sexu~lly explicit• 

included any conduct involving sexual intercourse of any variety, 

bestiality, masturbation, aado-maaochiatic abuse, or -1ewd 

exhibition of the genitals or pubic area.• 414 stern penalties 

(10 years imprisonment and/or $10,000 fine} were imposed for 

violating these provisions,415 and were made applicable, as wellt 

to parents or other custodians who knowingly pernait • child to 

participate in such production.416 

With regard to the traffic in child pornography already 

produced, the 1977 Act took a somewhat different approach. With 

the evidence gathered at the hearings centering tn;erwhelmingly on 

the comnercial character of such traffic, Congress 1.mderatandably 

directed its prohibitions against the transportation, shipping, 

mailing, or receipt: of child pornography in interstate commerce 

.U.2 P.L. 95-225, 92 Stat. 7 {1978}, codified at 113 u.s.c.s. 
SS2251-2253 (1919). 

03 18 u.s.c.s. S225l{a} {1979). 

414 18 u.s.c.s. S 2253 ( 1979). 

us 113 u.s.c.s. S225l(c) (1919}. 

411:i 18 u.s.c.s. S225l( b) (1979). 



•for the purpose of sale or distribution for sAle.•417 Thus 

bartering or simply giving away child pornography was not 

prohibited even if conducted through the mail. Further, consti

tutional concerns led Congress to restrict the applicatio~ of 

these provisions to material depicting children engaged in 

•sexually explicit• activity, which was also •obscene• under the 

Hiller test.418 As under the production provisions, the age 

limit for children protectod was set at sixteen, and the 

penalties imposed were identicat, 41 9 

Strong as i~ appeared to be on lta face, the 1977 ~ct was soon 

found by federal law enforcQment offi•:::ials to be of only l imite<l 

practical value. The production of child pornography is so 

clandestine in cnaracter that from 1978 to 1984 onl}' one person 

had been convi,:::ted under that portion of the 1977 i\ct.421 As for 

distribution of the material, the traffic In child pornogr4phy 

went underground after 1978, and coT1Unercial (ll.agazines such as 

those shown to ConQress in 1977 .... ecre no longer availaole "over-

the-counter" in oornography outlets. Rather, as a Postal 

417 

418 

18 u.s.c.s. 82252 (1979). 

LHJ P.L, 98-292, 98 Stat. 204 (19841, codified at 18 
u.s .c.s. SS 22Sl-225S 11985 Supp.). The constitutionahty ·,:,ft his 
act has recently been sustained by two different federal courts. 
United States v. Tolczeki, 614 f, Supp. 1424 {N.D, Ohio 1985), 

421 1985 HearinQ, supca note 410, at 104 (statement of 
Victoria Toensin9, Dep'y Asst. Attorney General}, 

oo4 



Qfficial told Congress in 1982, UtB "bulk of child pornography 

traffic is n<mcomrnercial." 422 Thie meant, as an Federal Bureau 

of Investigation witness told the same hearing. that federal 

enforcement of the 1977 Act was •s~rioui,ly impaired" by its "for 

sale• reguirements. 42 3 Further, the limitation of the 

traffickinq provision of the 1977 Act to "obscene" child 

pornography placed substantial obstacles in the path of 

prosecutors. 424 

Confronted by this evidence, and reinforced by' the Ferber 

decision removinq any doubt about the necessity of "obscenity• 

limitations, Congress in May, 1984, approved a broad revision of 

the 1977 Act. The Cnild Protection Act of 1984 removed the 

requirement th<lt interstdte trafficking, receipt, or mailing of 

child pornography be for the purpose of •sale• to be criminai. 425 

Further, it ~holly eliminated the •obscenity" restrictions of the 

1977 Act, 426 and raised the age limit of protection to 

eighteen. 427 Przwisions raising the amount of potential fines 

423 

Children, Hr • Before the 
Comm. on the Jud1c1ar, - , 

son). 

!.:!• at 39 (.statement of Dana E, Caro}, 

424 Child Porn rah, Rra. on Juvenile 
Senate Comm. on t e Jud1c1ar• th Cone., 2nd Seae. 

statem'i!nt of Robert Pit:1'1r, Bureau Chh!f, Ap;:,eals Bureau, 
District Attorney's Office for New York County). 

425 

426 

427 

18 U.S.C.S S22S2(a) (1979). 

Id. 

18 u.s.c.s. 52255 11) 11979). 



were includad,428 along with new sections authorizing criminal 

and civil forfeiture actions •~ainst violators. 429 The 

definition of •sexually explicit• material was adjusted slightly: 

the first word in fillewd exhibition of the genirals or pubic area~ 

was changed to "lascivious," and "sadistic or masochistic al:n,se~ 

was substituted far •sado-masochistic abuse.•430 Written 

materials, finally, ware clearly excluded from the law's reach in 

this araa1 only •visual depictions• of children are criminally 

actionable. 431 

The result of thase revisions was a dramatic increase in 

federal prosecutions, In the first n ina months after ['ass,v:JB of 

the 1984 Act virtually tl'H, same nmuber of people were indicted 

for federal child pornography offenses as had bean indicted 

during the previous six years.432 The production provisiona, 

however, continued to produce few indictments, in part becaul!Se of 

the extraordinary difficulties of investigation and proof, and in 

part 1 perhaps, because the more easily used tr.afficking pro

visions often may be invoked aoainst suspected producers instead. 

us lS u.s.c.s. SS225l, 2252 (1979). 

429 18 u,!/s~c,,s. 552253, 2254 {1919). 

430 18 u.s.c.s. 52255 {1919). 

431 18 U~S*C*S~ S.£12251, 2252 (1919). 

432 1985 Hearinq, sup7a note 410, at 104 {Victod.a 
Toenaing}, Statistics provided to the Commission by the 
Oepartment of Justice indicate that 183 of the 25S indictments 
under federal child pornograi,}hy laws from 19"; ~ to Fehruary 27, 
198&, we.e obtained after ~assa9e of the 1984 Act on May 21, 
1984. -
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It .-ppears, in any case, that the 1911 Act effectively halted the 

bulk of the commercial child pornography industry, while the 1984 

revisions have enabled federal officials to move againat the 

noncommercial, clandestine mutation of that industry. 

State Laws. The federal interest in protecting children, of 

course, is secondary to that of the states, which act as 

principal guardians against the abuse or neglect of the young• 

It was indeed a~ law substantially broader than the 1J11 Act 

which proapted the bndmar!t decision in New York v. Ferber.,UJ 

States are not limited, as is the federal government, to 

regulation of child pornography in or affecting interstate 

commerce; they have the power to prohibit all production and 

traffickinv in such materials. 

l'o a substantial extent the states have exercised that 

power. Nearly all ban the production of chilct pornography, and 

an overwhelming aajority prohibit distribution as well.434 Most 

prohibit as well parental consent or accession to use of children 

in sexually explicit materials, and many outlaw facilitation of 

sexual exploitation through financing, developing, duplication, 

or promoting child pornography.435 some have prohibited as well 

the possessio~ of child pornography, an extremely effective 

The law in question was N.Y. Penal Law 8263,15. 

434 Nat*l Legal Resources Center for Child 
Protect ion, A. B .A., Child Sexual tatiorn 

is 35 N 
.Analysis"'). 
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weapon against child molastars.436 

Yet it is clear, too, that much remains to bei a,:;colltpliahad 

on the state l~vel. Not al 1 states ban trafficking in child 

pornography, so that it ramains possible in some parts of this 

country to distribute such materials intrastate without fear of 

crlr.,inal penalty. Further, <>nly about half of the stat,N, pi:-otect 

children from use in poi:-nography until their eighteenth bix:UYJay: 

in other states the age limit is set at sixteen or seventeen.437 

{This Commission hae determined, indeed, that such protections 

Ahould, on a somewhat mere limited basis, be extended to age 

twenty-0ne.14JS Finally, few states appear to have taken action 

to provide substantial assistance to vi.::tims of child pornography 

- either through direct aid or through encouraging private civil 

The primary role o! states in caring for c~ildren 

would seem to argue tor their ,111ssum.ption of the principal sl:un;e 

of the burden of providing such assistance. 

The legialatiue assault on child pornography drastically 

curtailed its public presence; it has not, howev,:n:, ended the 

436 Thus Special Agent Kenneth Lanning of the P ,B. L noted 
in hie tescimony before the Cor1nission that ~pedophiliacs• alrooat 
always lect child pornography and/or child erotica. M Miami 
Beari.ng, l. I,, Kenneth Lanning, p. 232. 

437 A.B.JL Anaylais, au1;rra note 434, at 37. 

4313 See, '!he discussion in this Chapter for Recommendations 
for Fe(1era1Legislation, ~-

439 As an exa!llple of the difficulty of obtainin9 for 
children victiiuized in sexually explicit material see, Faloona v: 
Hustler Iii :dne, 607 R, Supp. 1341 (D,C. Tex.:-T1i8 1 ', J;illll 
doclce 359 !5th cir. H.!lS). -



problem. Sexual exploitation of children has retreated to the 

shadows, but no evidence before the Commission suggests that 

childnm are any less at risk than before. The chu:acteristics 

of both perpetrators and victims, combined with the extremely 

limited state of professional understanding, make it unlikely 

that child pornography is a passing phenoaenon. 

Those who sexually exploit children do so for a wide range 

of reasons, and come from an extremely broad array of back

grounds, and occupotions,440 but it seems helpful to group them 

into two categories: 

molesters.441 The former are people who act out of some serious 

sexual or psychological, need, but choose children as victims 

only when they are readily and aafely accessible. "Preferential" 

molesters, on the other hand, are those with a clear sa.xual 

preference fo.r children ( "pedophiles" in COIM!t:m usage) who can 

only satisfy the demand■ of that preference through child 

victims. "Preferential" abusers collect child pornography and/or 

erotica almost as a matter of course. It is unclear how large 

each of these respective categories is, but it does seam apparent 

that "preferential" child molesters over the long term victimize 

far more children than do wsituational~ abusers. 

4U For these categories and the analysis that follow from 
them Uua Commission is grateful to Spacial Agentt Kenneth 
Lanning, F.B.I. 



The approaches adopted by various perpetrators alao vary 

widely. The most recent research on •child sex rings• indicate& 

that they rang\:! in structure from highl:,r organizBd, •syndicated" 

operations involving several perpBtrators and many children with 

production of child porno9raphy for sale or barter, to ¾solo¥ 

operations in which children are at.n1sed and photographed by only 

one perpetrator for his pleasure.442 Child pornography, while 

servinq primarily the perpetrator's own n0eds, is also useful for 

lowering the inhibitions of other children being recruited t,y the 

peq:;etrator. 443 Wholly commercial operations appear to be 

extremely unusual, but are still not unknown.4 44 

The nonnal absence of c,:imniercial motives, ani.1 the strong 

aexual and/or psychological needs which push tlcth situational and 

preferential molesters toward sexual abuse of children in 

pornography, suggest that the demand for sm::h material may be 

some~hat inflexible, While situational abusers may be steered 

away froi::1 z:hilciren as vict irns, preferential abusers may not - and 

they are prone, r,;oreover, to far more frequent abuse. 

stron9 t.he c:r il!\inal law, sexual exploitation ,)f children saems 

.likely to re!llain an irresi.stablo temptation for some. 

What is wors~, the suppl,:t of potential victims seems inex-

Belanger, supra note 441, at SL 

Lannin<;, Collectors, in sex Rings, suQra note 4.40, at 

44 4 ~• ~id Rings, supra note 440 at 67-73, 78 (seventeen 
of fity-four ch1 sex rings 3t<Jdi.ed .ere "syn,1ic11teo•, most of 
which sold child pornography and used children in pro&t itution}. 
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haustihle as well. Children used in pornography seem to c~ 

from every class, religion, and fa•ily background; a aajority are 

exploited by someone who knows them by virtue of his or her 

occupation, 445 or through a neighborhood, colllllunity or family 

relationship. ~any are tO<t young as to know what has happened; 

others are powerless to refuse the demand of an authority figure; 

some seem to engage in the conduct •voluntarily,• usually in 

order to obtain desperately needed adult affection.446 

Adolescents used in pornOQraphy are often runaways, homeless 

youth or juvenile prostitutes who may fool with some justice that 

they have little choice but to participate. 447 

clear that a large class of children and teenagers vunerable to 

efforts to teach ctdldren to protect themselv,ui from .. such 

involv~ment will not wholly blunt the strong social* family, and 

economic forces creating that vulnerability. 

The rise of the child pornography *problem• tO<tk medical, 

social services and legal comm1,mitles as much by aurpriae as it 

445 Id. at 74-75 (38.2 percent of offenders studied had 
access to ailldren through occupation; 27.3 percent through their 
•1iving situation"}. 

446 u. Schoettle, rt to the United States' Atto 
Po 

involvement in pornography. 
in 
ag our ••n o 

ac now 
James Scanlon I Price, Y~~th 

139 {seventy-five perce~ 
wenty-five had participated in 



did Congress and the general public, It is only fair to note, 

therefore, that what one witness dubbed •conceptual chaos• is a 

serious obstacla to progress against sexual exploitation of 

children in pornography; • 43 at present only a tiny quantity of 

serious scholarship on the subject haa found its way into 

print,449 There are indications, moreover,that researchers and 

clinicians attempting to specialize in the field have faced 

serious resistance from their peers.450 

No profession is more open to the charge of ignorance in 

this area than the law itself.451 Court procedures are piiH"-

ticularly intimidating for cbildron asked to relate extre~ely 

intimate sexui!!l details that they kn0w will be reacted to with 

horror by family and friends. 452 A criminal proceeding, mcn:e-

over, creates a double bind for the child: if he is believed, a 

448 lHami Hearin9, VoL I, Roland Summit, p, 210Al9, 

The leading stuoies seem to be those contained in Child 
supra note 440, and u. Schoettle, Child E 
Child P,:;rno ra hv, 19 J. Am, Acad. 

cited by the Court in New York v. Ferber, 45a U.S. at 758 
(hereinafter "Child Expl~ 

450 Statement of Rol"nd Summit, su12ra note Uc, at 8-15, 

451 The most scathing indictment of the legal system's 
capacity to bring c!1ild pornoQraphy cases to justice was supplied 
to the Conmdssion by De. Roland Summit, who said, in part: •sex 
crimes, u1ore that 'legitimate' crimes, seem to require ,;;rirainal 
conviction to justify public valiti<11.tion, Th,,it stam1ard in itself 
represents another Catch 22 in favor of tradi tionz\l denial. The 
insistence of proof beyond reasonable doubt for an invisible and 
illogical ,.;ri:ne almost quarantees suppression and r:epudiation." 
Id. at S-6, 



former •friend• will go to jail; if he is not, he must endure 

additional ouilt from thoughts that perhaps he did not tell 

enough.453 The study of novel investigative and courtroom 

procedures to address these problems is only in its infancy: 

where the child pornography itself is not sufficient, without use 

of the victim as a witness, to establish the prosecutor's case, 

parents are likely to face em excruciating dilemma. Lawyers and 

judges~ like doctors and mental health professionals, remain 

largely ignorant of how to respond to child pornography victims. 

That ignorance is deeply unfortunate because the pain 

suffered by children used in pornography is often devastating, 

and always significant. In the short term the effects of such 

involvement include depression, suicidal thoughts, feelings of 

shame, guilt, alienation from family and peers, and massive acute 

anxiety.454 Victims in the longer term may successfully 

"integrate" the event, particularly with psychiatric help, 455 

but many will likely suffer a repetition of the abuse cycle (this 

time as the abuser}, chronic low self esteem, depression, anxiety 

regarding sexuality, role confusion, a fragmented sense of the 

self, and possible entry into delinquency or pro•titution.456 

All, of coure~, will suffer the agony of knowing the record of 

Child Exeloitation, suera note 449, at 297. 

Schoettle Statement, supra note 446, at 10. 

Burgess, et al.$ Im act of Child Porn 
icITms-and 

at 115-117. 

Schoettle Statement, supra note 446, at 10. 
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1 i ves unkno.,able and beyond the b: control. 45 7 

their most unhe.ilabla w<)Und. 

Because the trauma inflicted on children by sexual 

exploitation is so great, it has seemed to the Co~mission 

particularly important to examine every possible approach to 

improv in9 the state of the law and services to victims. While 

limitations of time and resources placed significant constraints 

on that .,ffort, it was nonethelesa possible to discuss the 

problem ::if child pornography from a number of different pBrspec

ti ves, and to devaloi;> recotnlll.endat ions where the evidence called 

for them. The reccmunendations so conceived follow, along with 

explanations of the reasons for each. 

4 s7 See Nev York v. Ferber, supra note 392, 4S~ U.S. at 
7Sj, and studies cited therein. 
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a--V, 

BASIC 
CHARACTERISTIC 

MOTIVATION 

VICTIM 
CRITERIA 

METHOO OF 
OPERATION 

PORNOGRAPH'l 
COLLECTION 

TABLE 1 
SI!OATlOMAL CHILD MOLISTER 

POOR COPING 
SKILLS 

SUBSTITUTION 

AVAILABIL!'l'."! 

COERCION 

POSSIBLE 

l.SCRIMI 

USER or 
PEOPL~ 

WHY NOT? 

Wt.NERAiHLITY 
AND 

OPPORUNITY 

LORE, FORCE, 
OR 

!<1ANIPULATION 

AOOMASOC iU'. ST IC ; 
DETECTIVE 
MAGAUNES 

SEXUAL 
ElU?ERIMENTAT!ON 

BOUOOM 

NEW AND 
DIFFEliU:!NT 

INVOLVE IN 
EXISTING 
ACTIVITY 

HIGHLY Lll<EL'i; 
VARIED NATURE 

SOURCE: U.S. Department of Justice, Federal Bureau of 
Investigation, CHILD 1«.>LESTERS: A Behavioral 
Ana.lx:sis for Law Enforcement, 19, ( 19 86) . 

A'?I 

SOCIAL 
MISFIT 

!NSECtlRITY 
CURIOSITY 

NON-
HUATENING 

EXPLOITS 
SUE 

ADVANTAGB 



TABLE 2 

PREFERENTIAL CHILD MOLESTER 

i. SEXUAL PREFERENCE FOR CHILDREN COMMON 
CHARACTERISTICS 2. COLLECT CHILD PORNOGRAPHY' AND/OR EROTICA 

MOTIVATION 

VICTIM 
CRITERIA 

METHOD OF 
OPERAT!ON 

!DENTIFlCATION 

AGE AND GENDER 
PREFERENCES 

SEDUCTION 
PROCESS 

FEAR OF 
COMMUNICATION 

STRANGERS OR 
VERY YOUNG 

NON-VERBAL 
SEXUAL CONTACT 

SOURCE: U.S. Department of Justice, Federal Bureau of 
Investigation, CHILD MOLESTERS: A Behavioral 
Anal~sis for Law Enforcement, 25, (1986) $ 

NEED TO 
INFLICT PAIN 

AGE AND GENDER 
PREFERENCES 

LURE OR 
FORCE 



TABLE 3 

CYCLE 

One of the most cc1mmon questions asked from a public that knows 
very little about child pornography is: "How does child pornography 
begin?" This diagram e.it:plains one of the most oommon ways a child 
is introduced to pornographic activity: 

! t ! Pornograot-.v 1, shown to 
!l"le ,::hdd for "se:. nJvc~
t,or1_' 

121 Attempt to convince child 
txplic:lf iex is accemal:l1e, 
even ffl!ti rnbie 

Cycle of Pornography 

131 ChHd rn,rn uwd to con
vince child ,hat omer chii
dr,m are sexv;,!ly -;)Ctive -
ifs ok, 

{4l Child pornography da;ensf
lizes - !o,;,,ers child's inhi
bitioni, 

l&l Photographs or movies ate 
taken of the seMual a<:
tiv•tv 

i5i Som¾!' ot th~ *si!)(lS 
progmt rn sexual activity, 

SOURCE: S. O'Brien, Child Porno~_, 89, 

{1983}. 
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CONGRESS SHOULD ENACT A STATUTE REQUIRING THE PRODUCERS, 

RETAILERS OR DISTRIBUTORS OP SEXUALLY F:XPUCIT VISUAL DEPICTIONS 

TO MAINTAIN RECORDS CONTAINING CONSENT FORMS AND PROOF OF 

Pornographers use minors as parformers in films and other 

visual depictions. 458 The consumer demand for youthful per

formers has al-.o created a class of pornography referred to as 

pseudo child pornography.459 The growth of pseudo child 

pornography has made it increl!lsingly difficult for law 

enforcement officers to ascertain whether an individual in a filn 

or other visual depiction is a minor. 

Minors deserve special protection from the risks inherent 

458 See, The discussion of performers in Part four. 

459 Pseudo chil<! pornography or •teasers" involve WOfll&n 

alle9edly over the age of eighteen W'ho are •presented in such a 
way .!IS to fllake thein appe<!ir to be children or youths. Models used 
in such publications are chosen for their youthful appearance 
(e.g., in females, slim build and s111.all breasts}; and are 
presented with various accoutreNents designed to enhance the 
illusion ~f immaturity le,g., hair in ponytails or ringlets, 
toys, tedd~, b&ars, at.c. l • 

'Pseudo child pornography' is of concern 5ince it m<!ly 
&ppeal to the same tastes and may evoke responses similar or 
identical to those .glicited by true child pornography. However, 
it is distinct from, and is not 'genuine' child pornography in 
the sense that it is ,::,Ider adoles,.:ents or adults who are 
displayed in these sexually explicit depictions. It is not 
individual children who have been directly exploited in the 
making of such materials. Comrai t tee on Sexual Of fences Against 
Children and Youth, 2 Sexual Offences ·nst Children, 1192 
(1984). (hereinafter cited as Sexual Offence en]. 



in the pror:hict ion of pornographic materials. 460 Th¢ ;>er forruexs 

~Ay ba subjected to threats and coercion, provided with 

controlled substances or exposad to a variety of sexually 

transDitted diseasea. 461 The Child Protection Act of 1984462 is 

design8d to prohibit employing, using, persuading, inducing, 

enticing, or coercing any minor to engage in any sexually 

explicit conduct for the purpose of producing any visual 

depiction of such conduct. 463 

This proposed legislation should afford protection to 

minors through every level of the pornography industry. The 

recordkeeping obligation should be imposed on wholesalers, 

retailers, distributors, producers and any one engaged in the 

sale or trade of sexually explicit material as described by the 

Child Protection Act. 

The concern to be addressed through this legislation is the 

safety and well ... being of children. The current law contains Qaps 

which allows the exploitation of minors to continue. Legislation 

should be drafted to close the gaps and afford children full 

protection in every phase of the production and distribution of 

sexually explicit materials. 

Producers would be required to obtain proof of the age of 

the performer and record tho sarne on a signed release form il' the 

460 

461 

462 

~• New York v, Ferber, 458 U.S. 758 (1982}. 

See, The discussion of performers, ~-

18 u.s.c. ss 2251-2252 11985). 

Id. 



performer engages in any sexual act which vould b~ in violation 

of The Child Protection Act. 464 

Despite the umbrella protection provided by the Child 

Pcotectio.:rn Act of 1904, loo!)holes remain that permit the 

continued exploitation of children, For QXample, experts and law 

enforcement officers have found it difficult to extend this 

pruteclion because in roany instances, ascertaining the real ages 

cf a~o1escent performers is impossible. By viewin~ a visual 

depiction, how does one decidE, if the perf,;.,rmer ts fourteen or 

oighteen, seventeen or t~.inty-one? The growth of the category ,::>f 

ps,3udo child pornogr,'tphy has fut: ther confused the issue, 

Th~ above legislation will assist officials in aeauring the 

■ afety and well being of children, 

The recomended legislation would require producers to 

obtain rele~se forms frolll each performer with proof of dge, 465 

The forms '"1ould be filed at a specified location listed in the 

opening or closing footage of a film, the inside cover of the 

n1agazine or standard locati.:>ns in ;.;,r on other material containinQ 

visual devictions,466 

464 Producers may fullfill the proof of a:;e requir<Bment 
through obtaining a driver's license, birth cBrtificate or other 
verifiable and acceptable form of aqe docuneontation. 

465 The n;leaaa forms. shoul<:l ~lso incltJde the staqe names 
of the pertori1.ers as ...,,111 as 11ny other aliases the performer may 
use, finqerprints to avoid forgery or fraudulent certification 
and the 13.st kno..,n addrel!s and telephone number for the purpose 
of verification, 

4&6 •r think consent is a very im;::,1:;rtant !Hirt of 
freedom . "'e all want t;Q increaae •.rolunteerism and decrease 
lack of consent whether that be by models or purchaser■ of 
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The name, offlcal title and location of the respon■ ible 

person or corporate agent supervising such records would 11lso be 

listed to avoid use of corporate shields. 

should be available f,:,r inspection by any duly autll::irized law 

enfon:::em,rn;.. officer upon deTitaod as a regulatory function for the 

limited p,.i:poses of determinln.; cons,:,nt and proof <:if age, 461 The 

inf1.">nnation contained in these records should no1: be used as 

evidence of obscenity or related offenses in a grand jury 

proceeding or b'.{ a peti t jury ()r trier of fact, but sheuld only 

ba used tor prosecution of this offense, This exception from use 

ln evidence is necessary to secure compliance by the largest 

numoer of persons and avoid Fifth Arnendc';:nt problems, 

A producer should be required to maintain these records for 

a minimum period of five years.468 failure to comply with any of 

these raquirem@nts would De punishable as a felony, this 

legislation would not only protect miners fro11 abuse, but it 

would also place tl.0 burd<?n of ensuring this proteccion was 

implomented squarely on the producers ot the materials. The 

proposed legislation would $erva a record keeping purpcse 

magazines.« New Yor~ Hearing, Vol. lI, Alan Dershowitz, p. 312. 

467 Thia inspection requirement would be similar to the 
inspection provision included in section 3007 of the Resource 
Conservation Recovery Act of 1976, aa amended in that search 
warrant would not be necessary for routine examination of 
?'.'li>COrds. 

468 The five year requirement would commence the date the 
film was released or the magazine was distributed. 
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sexual abuse. 

pornographic maun:ials has serious i_mplications for his or her 

future personal life and career prospects. The existence of th~ 

material and its intermittent resurfacing may destroy employment 

prospects and threaten family stability.470 

CONGRESS SHOULD ENACT LEGISLATION PROHIBITING PRODUCERS or 

CERTAIN SUUALLY EXPLICIT VISUAL DEPICTIONS FROM tJSING PERFORMERS 

Producer ■ are currently proscribed through the Child 

Protection Act from using performers under the age of eighteen to 

angage in various sexually explicit material!'.. 

acts include actual or simulated: 

The proscriood 

(A) aaxual intercourse, including genital-genital, oral

genital, anal-genital, or oral-anal, whether between 

parsons of the same o~ opposite sex; 

(B) bestiaH.ty: 

{C} masturbation: 

(DI sadistic or masochistic abuae1 or 

CE} lascivious exhibition of tha genitals or pubic area of 

any per:son.411 

u.s.c. 83008. 

470 Los Angeles HearinQ, Vol. r:r, Miki Garcia, p. lHl-20; 
Washington, D.C., Hearing, Vol. 11, Tom, p, 50, 

471 18 U,S.C, S2255 {1985}, 
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self esteem and mental health.475 

Perhaps because of the inner conflicts common among this 

age group, adolescents are notoriously poor in making sexual 

choices well into their late teens and twenties. Thus adolescent 

use of contraceptives •approaches an almost random pattern~s 476 

with only a third of sexually active teenagers using contra-

ception consistently.477 Likewise women aged sixteen to nine-

teen were ei9hty-ei9bt percent more likely than women age twenty

five to twenty-nine to seek an abortion after twelve weeks of 

oestation - with women aged twenty to twenty-four fully twenty

five percent ■ore likely to wait than the older 

Partially because of poor a&turity, and partially 

economic and social factors, the health risks of teenage sax 

eignificant. Both infant and maternal mortality are higher 

474 Silbert & A. Pinaa, 
tas, 8 Cri■. Just. & 

mpla of prostitutes had been 
average of 9.2 ti■as each; savanty-fiva 
•forced perversion•}; 
162 (violence also an occupat 
prostitutes}. 

$lX y- 1V8 
victims of violence, an 
percent victimized by 

note 473, at 
uvenile male 

475 Washington, D.C., Haarino, Vol. I, David, p. 47; 
Washington, o.c., Haarino, Vol. I, Jeff, p. 167; Washington, 
D.C., aearing, Vol. I, Lisa, p. 61. 

411 r. Bolton, The Pregnant Adole■ ceni: Proble■■ o~ 
Prem,tture Parenthood 35 (Hao). 

471 Alan Guttmacher Institute, 
Problem That Hasn't Gone Awa 11 (1981) 
Guttmac er Ins., Pr■ 

sexually active ado , o cour , are aged eighteen, 
nineteen, and twenty. Id. at 7. 
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Mora precisely, the rate of 

low birtJ1 weight among babies born to nineteen year-old white 

mothers is twenty-five percent higher than that for babies born 

to white mothers aged twenty to tventy-four. 48<> 

are riskier for white woman in late adolescence than for older 

women because they tend to seek them at a much more advanced 

gestational staga.481 

Teenagers participating in pornography face all the risks 

attendant upon adolescent sexual activity but face as well one 

certainty that other teenagers do not. Their sexual activity, 

played out before a camera and live audience, is *a graphic form 

of exhibitionism . . . [which) literally makes the chUd' s body 

'available' for anyone willing to pay the price anywhere in the 

world."482 Without reciting all the adverse con1::u,quences which 

young "models" 5uffer$ it is sufficient to note that th•y can be 

severe 4SJ and, even more importantly, irr•v•raible. Unlike the 

young prostitute who l!Ul'.f he able to leave his or her past behind, 

-UHl Alan Guttmacher Inst., T1$enage Pregnancx, aupra note 
in, at 29. 

481 

482 Schoettle, Child 
PornographX, J. Alt!. Aca 

483 See, ~• 
102t, 1os6 ~h err~ 1 
suffered by wO'!Un whose nude 
Hustler}; Led•rer, 

Model in 

of Child 

736 F. 2d 
bara••aent 

.~~li•h•d in 



the adolescent •porn star" must always live in fe,u: that the film 

or photograph will surface, once again wreaking havoc in his or 

her personal and professional life. 

Bec;suse of the <,,conomic and social realities vf late 

adolescence, m.oreover, it is highly unlikely that a decision to 

accept these -consequences has been made in an atmosphere free of 

pressure or coercion. Youths aged eighteen to twenty-one as a 

group suffer extraordinary level .i ,,f uneMployment ant~ home less

ness, 484 The rate of poverty among the sixteen to twenty-one age 

group is almost half again as high as lhat among older adults. 485 

It is hardly surprising ci1at desperate youths are attracted by 

the quick money to be made in pornography. rn describing why as 

a young man he made a nskin flick•, Sylvester Stallone said that 

he .ias literally starving, and "It was either do that movie or 

rob someooe,•486 Yet it is equally clear that it offers them no 

future as a career in itself, and may in fact further ~or8en 

their prospects for stable, long-term employment. 487 

4lM Youth6 aged sixteen to nineteen are 160 p~rcent more 
U.ke ly to he unemployed than older workers. Those aged twenty to 
twenty-four are still ninety-three percent more likely to be 
unernployed than older workers. Stastical Abstract at 394. At 
Covenant House 's New York pr,:)grarn alone last year over 5,500 
youth$ aged eighteen to twenty-one -- virtually alJ of them 
homeless -- sought -::risis shelter. Only a small minority could 
be placed in independent 1 iving arrangeT11ents, job training or 
institutional shelters, 

485 

486 

Statistical Abstract at 456. 

4B'7 See, c. Hix, Male Hodel 1985-86 ( 1979}. i rn ans111er to 
the question"Would you <'\::lvise anyone to do nude rnodellinq as a 
steppingstone into a legitimate career!" j?orn star Jack Wa9ner 
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Huch p~rt i.cipation iri pornography, of c(n.i:rse, occurs as part 

of the "care'i!r" of juvenile prostitution, 488 and il is worth 

noting that a significant percentage of youths involved ln 

prostitution hc1ve been coerced into •the llfe,"489 

Many of the difficulties discussed could be eli~in4t8d 

through a prohibition e>n the use of personi, under thi> age of 

eighteen in l'.Hi'.l' s0xually explicit depiction as desent&d in the 

Child Protection ~ct. Persons between the ages of oight$en and 

twenty-one would receive the necessa1y protection t~rough a 

prohibition against participation in certain acenes of actual 

sexyal activity, 

RECOMMENDATION 39: 

CONGRESS SHOULD Et-ACT LEGISLATION TO PROH181T THE EXCH1'.NGP. OP 

IN?ORM.ATlO~; CONCERNING CHH,D POR~;OGR.t.PHY OR CHILDREN 1'0 BE USED 

HI CHILD PORNOGRAPHY THROUGH COMPUTER N!:;TWORKS. 

Many pedophile offenders and child pornographers have 

said, "Aosolutely not. There ate a lot of cc,i:11pani.<:!s, filll'I 
comp'lnies ai:, well, that 'won't hire yo•Jc if you have done nude 
m,,,d-ellin9 whether it was tor PlaJ:tirl or Pl1wooy or 1;;h«t•Jver," 
!£• at 186.) 

488 Sexual Offences A ainst Children, eupra note .J73, at 
1193-99 t ~ suera note 473, at 68-69 
(1985} (fourteen or71-Tty-four juvenile prostitutes for whom 
information was available had been photographed f<ff co;,;:.r,;ercial 
pbotography}. 

489 Huckleberry3 Study at 14; sexual Offences A ainst 
Children, supra note 47 , at 9~2-93. These studies ino1cate that 
a6out on~ in six famalc prostitutes under age twenty-one had been 
physic,tl ly coerced into th~ir roles. 



traditionaHy used the mails; as a mainstay of their psychological 

oase as well as the source of information regarding potential 

victillls,490 Recently however, pedophile offenders and child 

pornographers have begun to use personal computers for 

communicati<:rn,,. 491 A person may now subscribe to an information 

s~rvice whereby he or she can contact other subscribers. 492 The 

services ,11re private co!M'.ercial enterprises which sell access 

codes to subscribing 111embers. These services offe1· everything 

from •private" L:ommunications access':'d throuqh individual codo 

words to conference calls. 493 The col\munication rnay also take 

the form of a •bulletin board• message to which any other 

subscriber ,nay respond. 41it4 

Personal computers have instant communicat:i,:,r: capabilities 

and have afforded subscribers the opportunity to establish 

extensive networke.495 Within these networks ana or two 

pedophile offenders or child pornographers will often assume 

leadership roles.496 These individuals will coordinate the con-

490 Miami Hearing, Vcl. I, Paul Hartman, p. 105. 

491 Id. at 106. 

Id. at 106-(17. 

Id. at HlB-10, 

494 Dudng his testimony< before the Commission, PQStal 
Inspeccor Paul Hartman stated, ", •. I accessed a L:omputerized 
bulleti~ b0ard and found a message rather casually displayed 
proclaiming another subscriber's inter!:'S t in photographs of teen 
and preteen children," !£!• at 108. 

495 L:. at 109. 

496 Id. at llL 



Subscribers may identify themselves using a first name and 

wi 11 iclent ify the children with whom they are curr•.mtly sexually 

involvect, 498 The vase network ~hich m~y develop enables 

l!lunicate about contact with a child known to bctn.49~ Dl,ring 

these computerized convers.ations the offender may describe his 

actual and i111aqinec aeKual 8Xploits with children. 

Investigators have discovered that pe<lophile off.er.d,u:·s u.se 

pers0nt1l co111putvr communications to establish contacts an<l aa 

sources for the exchan~e or sale of child pornography. SOO The 

computer user, after establishing a seci1re re-lationship with 

another subscriber, will arrange for materials to be sent through 

the 111a i L ~; tn The subscribers 1ot1i1 i. ii3ent i fy and describe t:he 

materials to the designated .sddress. 

Pedophile offenders and child porn0graphers may also use 

t:,iersonal computer .services to ii.1entify particular children who 

can be used 1n i:1aking child p.ornography.50:2 The subscribers may 

describe the child physi,:ally and giv~ a location wher>a the child 

497 Id, 

498 Id. 

499 Id. at 111-12. 

500 Id, at t ... ·t 
.a.J.i. '>': 

501 Id. &t 108-09. 

502 !.£· at 111. 



!he technologically complex computer systems and networks 

operated by pedophile offenders and their multijurisdictional 

nature should prompt federal inter£1st and substantiate 

jurisdiction.504 Each of these systeros uses an interstate col\\l\\on 

503 

504 Hearings before the Senate Judiciacy Committee, 
Subcommitte• on Juvenile Justice, Oct. 1, HHl5, p. 4; Senator 
Pauls. Trible, Jr. (R=Va.:, and Senator Jeremiah Denton (R-Ala.) 
have introduced senate BiH 1305 to amend 18 u.s .c. sections 1462 
and 2252 to prohibit the use of comput,us for tha interstate or 
forei9n dissemination of obscene material, child pornography and 
advertisements for th0 aame and infarmat ion about minors which 
can be used for facilitating, encoura9ing" offering or soliciting 
sexually explicit conduct with a minor. The legislation 
provides: 

BILL 

•To amend title 18, United States Code, to establish 
criminal penalties for tha transmission by computer of 
obscene 11tatter, or by computer or other means, of matter 
pertaining to the sexual exploitation of children, and for 
other purpo1:;,;,s, 

Be it enacted by the S,:rnate and House of Repr&sentati ves of 
the United States of America in Congress assembled. That 
this Act may be cited as the "Computer Pornography and Child 
Exploitation Prevention Act of 1985•. 

Sec. 2 Section 1462 of Title 18, United States Code is 
amtH,ded by -

{ll Inserting after subsection {c) the following: 

"(d} any obscene, lewd, lascivious, or filthy writing, 
description, picture, or other mattz:ir entered, stored, 
or transmitted by or in a computer, or •whoever 
knowingly own ■, offer ■, provides, or operates any 
computer program or service is being used to tran~mit 
in interstate or foreign commerce any matter the 
carria,;ie of which is herein mazle unl<1wful; or~ and 

( 2) inserting at the end therer:,f the following: 

63! 



"For pu:q;;o1HlS of thia section --

! l} the tetm 'cot'lputer • means an el~ctron1.c magnetic, 
optical, electrochemical, or other high-speed data 
processing device perforffling logical, arithmetic, or 
storage functions, and includes any data storage 
facility or comnunications facility directly related to 
or operating in conjunction with such device, 

"(2} the te:nn 'computer pr<::i<,Jram' m1,Hu1s an instruction 
or staternent or a series of intstcuctions or state111ents 
in a f<irm acceptable to a computer which permits thia 
functioning of a computer system in a manner designed 
to provide appropriate products from euch computer 
system: 

~ c:n the term 'computer service' includes c1>mputer 
time, data processing, and stora,,;e function; and 

" { 41 tt,e term 'corot;iuter system' llleans a aet of related 
connected, or unconnected computers, computer 
equipment, devices, and software,• 

"(c) Any person who knowingly enters into or transmits 
by means of c0111puter, en: :11akes, print&, publishes, or 
reproduces by other means, or knowiniJly cl!uses or 
allows to be entered into or trans:11,itted by !!'leans of 
compute, or made, printed, published, or reproduced by 
oth&r means --

"(l) .!ny n<Jtice, statement or advertisement, or 

(2) any minor's name telephone number, 
residence, physical characteristics, 
descriptive or id1rntifying infor1nation, 

place of 
or other 

For purposes of facilitating, encouraging, offerin,;i, or 
soliciting sexually explicit 1:onduct of or with &ny 1einor, 
or the visual depicti.on of such conduct, shall by puniehttd 
as provided in aubsection (d) of this section, it such 
persons kno""s or has reason to know that such notict1-, 
statement, advectiaemant, or descriptive or identifying 
infor112ation will be transported in interstate or foreiqn 
coll!llerce or 11ailed, or if such infor11.¼tion has actually been 
transported in interstate or foreign collln\erce or 11tailed." 

Sac, 4, Section 2252 of Title 18, United St.ates Code, 
:l.m aaended --



information about these minors is routinely conveyed between or 

among various states. 

A recant example occurred in North Carolina, where 

{l} in subsection {a) by striking out »subsection (b}u 
and inserting in lieu thereof •subsection {c}" 

{2} by redesignating subsection {b) as subsection (c}; 

(3) by inserting after subsection (a} the following new 
subsection: 

"(b} Any person who know ly enters into or 
transmits by means of computer, or makes, 
publishes, or reproduce ■ by otber ■aana, or 
knowingly causes or allows to be entered into or 
transmitted by means of computer, or made, 
printed, published, or reproduced by other means 
any notice, atate■ent, or advertisement to buy, 
sell, receive, exchange, or disaeminate any visual 
depiction, if --

"0) the producing of such visual ion 
involves the use of a minor engaging in sexually 
explicit conduct; and 
{2) such visual depiction is of such conduct; 

shall be punished as provided under subsection 
{c), of this section, if such person knows or has 
reason to know that such notice, statement, or 
advertisement will be transported in Interstate or 
foreign commerce or mailed, or if such notice, 
statement, or advertisement has actually been 
transported in interstate or foreign commerce or 
mailed ... 

Sac. 5, Section 2255 of Title 18, United States Code is 
amended by adding at the end thereof the following new 
paragraph: 

"(5) 'computer• means an electronic, magnetic, 
optical, electrochemical, or other high-speed data 
processing device perfontling logical, arithmetic, or 
storage function, and includes any data storage 
facility directly related to or operating in 
conjunction with such device.n 



authorities discovered a computer network known as the •cay 'left 

Conference" which was operated by a local nu,u1. The network could 

be reached by any computer operator who obtained a special 

password and it contained descriptions and depictions of various 

operated a religious computer bulletin board known asr "Ministry 

Bulletin Board. 0 A computer operator was able to obtain the 

password for ffGay Teen Conferenceff by contacting the "Ministry 

Bulletin Boaro.•sos The proposed legislation would provide a 

useful law enforcement tool in this area of serious concern. 

CONGRESS SHOULD MEND THE CHILD PROTECTION ACT FORFEITURE SECTION 

ro INCWDE A PROVISION WHICH AUT!iORU:ES THE POSTAL INSPECTION 

SERVICE ro CONDUCT FORFEITURE ACTIONS. 

gative arm of the United States Postal Service.506 It has 

investigative responsibilities over all criminal violations of 

federal law relatiQCJ to the Postal Service including the child 

pornography laws.507 

n Porno 
The fayettev , p. 

506 washington, D.C.t Hearing, Vol. I, Charles Clauson, p. 

Pastel Crimes fall within t■o broad oategori•s• 
Criminal Acts (1) at;iainat. the postal service or its eaployee•, 
sucb as armed robberies, burglaries or theft of uil. and (2} 
misuse uf the postal system such as the mailing of botlbs, use of 



The most common method of circulating child pornography has 

traditionally been through the mail. SOS The mail provides a 

clandestine and anonymous for■ of communication for both 

parties.509 

The efforts of the Postal Inspection Service in the 

investigation of child pornography would be greatly enhanced 

through an amendment to the Child Protection Act permitting the 

Postal Inspection Service to engage in forfeitures. 510 

the mails to distribute pornography. Id. 

508 
US-46. 

509 

510 

Washington, D.C., Bearing, Vol. 1, Daniel Mihalko, p. 

Id. at 146. 

The amendment should be as followu 

To amend the Child Protection Act of 1914 to authorize 
the Postal Service to conduct civil administrative seizures 
and forfeitures under the Act, and for other purposes. 

Sea. 1. Subsection (b) of section 2254 of title 18 
united States Code, is amended by inserting ,.or the Postal 
Service" after "the Attorney General." 

Bee. 2. Section 2003CbJ of title 39, United States 
Code, is amended --

0} in paragraph (b) {5} by strildng out "and"; 

{2} in paragraph (b) (6) by striking out the period at 
the end and inserting in lieu thereof a semicolon and 
"and" t 

(3} by inserting at the end of subsection 0:;) the 
following new paragraph: .. {1) amounts from any civil 
administrative forfeiture conducted by the Postal 
Service"; and 

{4} by inserting in the first sentence of paragraph (e) 
(1), immediately following the word "title" the first 
time it appears, the following: "including expenses 
incurred in the conduct of seizures, forfeitures and 



Since 1984 there has been an increased enforcement effort 

against child pornography. From .January 1, l 97E, to Maj:' 21, 

1984, only sixty-nine defendants were indicted for child 

pornography violations. 511 From May 21, 1984, to June 1985, 

ther._. ·to1,n·e 103 d~fendants indicted for chih'! pornography 

7iolations.Sl2 

In 1984 the Postal Inspection Service spent 50,000 hours and 

coJ1pliited 160 pornography investi'}ations which resulted in sixty

nine arrests.Sl3 During the first eight months of 1985 the 

Service spent 36,000 hours and completed ninety-nino investi

gath)ns.514 These efforts reeulted in 114 arr:ests.515 In June 

1985 there were over- two hcmdred open Postal Service investi

gations of potential child pornography violations.516 

Under cur:rent federal law the Postal lnspectiun Service is 

excluded ft·om par:ticipation in forfei.t.ure actions. The for-

feiture provision woald enable inspectors the opportunity to 

recove:: items of \lalue whieh 111ere used in or deriv .. c frmn illegal 

acti~.rities,t This pro~ision should be structured to assist in 

disposal of forfeited property pursuant to titl~ 18, 

511 

512 

Chicago lh,llt:iog, Vol. II, :Jarne8 s. Reynolds, p, 268. 

513 Washington, D,C,, Hearing, Vol.I, Jack Swagerty, p. 

514 

515 

516 

Id. 

Id. 

±.2.· 
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making the Postal Inspection Service investigations self

supporting and assist in defraying the cost of subsequent 

prosecutions as well as removing resources from the hands of 

offenders. 

RECOMMENDATION 41: 

CONGRESS SHOULD MENO 18 U,S.C. 82255 TO DEFINE THE TERM nvISUAL 

DEPICTION• AND INCLUDE UNDEVELOPED FILM IN TE:AT DEFINITION. 

The Child Protection Act prohibits the transportation of 

certain sexually explicit visual depictions. The predecessor to 

the present Act specifically defined visual depictions. The 

language of the current Act has been used successfully by defense 

attorneys to exclude undeveloped film that has been legally 

.seized. 517 In an effort to curb the continued exploitation of 

children, it is necessary to define the term "visual depictions" 

to include images contained on rolls of undeveloped film, video 

tape and sketches, drawings or paintings of actual persons.SlS 

This amendroent will afford United States Attorneys the oppor

t1.mity to bring an indictment under the Child Protection Act for 

offenses depicted on film undeveloped while under the control of 

an offender. 

The current statute creates a dilemma for law enforcement 

agents and prosecutors in the case of undeveloped film. If the 

518 
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indict~ent is brought whi!e film if yet to be developed the 

depictions contained on the undeveloped film are not subject to 

prosecution. If the film is allo1o;ec to remain in the hands of 

tba offender ~ntil developed it is virtually impossible to 

prevent the pictures fro~ entering circulation which is the very 

harm s0ught to be eliminated. This amendment would end the 

dilemma and anable the i_)rosecution of child pornography contained 

on undeveloped film possessed by the offende~. 

CONGRESS SHOULD ENACT LEGISL.f\TION PROVIDlNG 1:'INANCIAL INCENTIVES 

fOR 'rHE STATES TO IN!TIATE TASK FORCES ON CHILD PORt40Gfl.APHY AND 

RELAT!:W CAS!':S. 

The responsibility for financial assistance for a t~sk force 

program cJoes not lio solely with the fed0ral <JOV€/rnment, but the 

program should be the product of a coordinated financial effort 

519 
bet-ween federal and state governments. Federal programs and 

f\.mding should reward state governments which asirnme their proper 

role in creating the task forces described below. 

The task force& would consist of experts Eroro different 

fields including the judiciary, law enforcement agents, and 

he.tl th professionals who would be char9ed with reccmmendi ng and 

519 This Com~ission does not encourage or promote the 
concept of federal funding of programs ~hich are properly withing 
the responsibility of state and local govern~ents. The 
importance of this program, however, calls for a coordinated 
effort and an initial incentive plan. 

638 



inlplei:Mntting changes in the court system and l!lethoos to more 

effectively handle cases of child abuse and exploitation which 

result from the production and use of child pornography. Upon 

implementation of such task forces, federal funds would be 

provided to a state. 

enable states to the task force approach more effectively and 

economically. 

Enabling legislation should provide grants to state 

governments to establish, develop, implement or operate progr~ 

directed toward the treatment and prevention of child sexual 

abuse related to child pornography. 520 The programs should 

520 Senator Paula Hawkins (R-Fla.) has introduced the 
Children's Justice Act lfhich attempts to facilitate 
investigations and prevention of child sexual abuse. The bill 

SHORT TITLE 

SECTION l. This Act may be cited as the "Chi.ldren*s 
Justice Act". 

CfHLDR!N'S JUSTICE GRANT 

SEC. 2, Section 4 of the Child Abuse Prevention and 
Treatment Act is eunended by -

0) redesignating subsection {d), te), (f), the first 
time such subsection appears, and (f), the second time such 
subsection appears, as subsection {e) 1 (f}, {g}, and (h), 
respectively; and 

{2} inserting after subsection {c) the following: 

"(d) { l} In addition to grants made to States under 
subsection (b), the Secretary is authorized to make grants 
to States for the purpose of aasisting State■ in the 
developin9, aatablishing, operating, or implementing 
programs or procedures for -

~{A} handling child abuaa cases, especially child 



sexual abuse casos, in a manner "Which redu,~es t:he 
trauma to ctiild vi,~tims; 

•1e1 improving the chances of successful prosecution or 
legal action against individuals who abuse children, 
especially individuals who sexually abuse children; oc 

"(Cl impt0ving pruet.l'dures f,,r prot_ectin9 childr<?n fror;; 
abusef 

in accordance with the eligibility requirements of this 
subsection. Grants under this subsection may be made to the 
State aqencv which administers funds received under 
subsection 1a) or to an appropriace statewida law 
enforcell\ant !':Qency which has developed a child abuse program 
wnich meets the ruq,.1iraments of paragraph (2l, The 
detenninati.on as to .rhich aq1ency ot a, State may at)ply for a 
;~ant pursuant to the preceding sentence shall be made by 
the chief executive officer of such State. 

•12) (A) In order for a State to quality for assistance 
tmtler this subsection, such State shall, eitcept as provided 
in subparagraphs (B) and {C} -

" { i) establish a multidisciplinary tasl< force as 
provided 1n paragraph (3}; and 

"{ii) ad"pt r.;;torms recommendGld by the 
~ultidisciplinary task force in each of the ~hree 
categories pcovided in subp&ragraphs (B), (C}, and (D 
ot paragraph (3). 

For purposes of clause {ii}, reforms may include proof that 
the State has made substantial improvement in h11plementing 
or enforcing State laws or administrative practices in 
effect 0n the date of enactment of the Children's Ju ■ tice 
Act as recoramendec bv the task force of such State under 
paragraph ( 3 1 . -

•{B) If the Secretary determine■, at the requeet of any 
State on the basis Qf infor~ation submitted by the State 
that such State -

" ti) has established a multidlscipli.nary task 
force within the 3 years prior to thGI enact~ent of the 
Children'• Justice Act with substantially the same 
functions as the lllultidisciplinary task force provided 
f~r under this subsoction: and 
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"(ii) is making satisfactory progress toward 
developing, establishing, operating. or implementing 
the programs or procedures in each of the three 
categories provided in subparagrapbs UH, (C}, and (D) 
of paragraph (i} and will continue to do so, 

then such State shall not be required to meet the 
requirements of Subparagraph {A}. 

ff{C) ~ State may adopt reformed recommended by the task 
force of such State in less than all three of the categories 
provided in subparagraphs {B}, {C), and {D} of paragraph 
(3), but in the event that a State fails to adopt any 
recommendation in a category the State shall submit to the 
secretary a detailed e~planation of the reasons for the 
State not planning to carry out any such omitted 
recomnendation. 

~(3} (A) Each State desiring to receive a grant under 
this subsection shall establish a multidisciplinary task 
force on chilch:-en• s justiee composed of professionals 
experienced in the criminal just foe system and its operation 
relating to issues of child abuse. The task force shall 
include representatives of the law enforcement community, 
judicial and legal officers including representatives of the 
p.rosecution and the defense, child protective services, 
obild advocates, health and mental health professionals, and 
parents. Each State task force shall, for fiscal year 1,i1, 
review, analyze, and make recommendations for reforms needed 
to improve tbe responae of such State to child abuse cases 
in each of the categories described in subparagraph& {B), 
(C), tmd fl)). 

• 03) A State shall provide .for tbe handling of child 
abuse cases, especially child sexual abuse cases, in a 
manner wbicb reduces the trauma to the child victim. 
Administrative procedures consistent with the reduction of 
trauma may include -

ff{i} the establishment of interdisciplinary teams of 
child abuse professionals such as law enforcement 
officer ■, child protective service workers, 
prosecutor ■, child'$ advocates. mental health 
professional■, and medical personnel for handling child 
abuse cases; 

•tii) coordinated court proceedings for handling 
intrafamily child abuser or 



"(i:ii) pro\'iding for specialized training of law 
enfor,~cment:, legal, judicial, and child welfare 
personnel to deal with child abuse victims an,j t:h;:'!ir 
families. 

"(C'J A State shall establish reforms d<esigned to 
improve the chances of successful prosecution or legal 
action against individuals who abuse children, especially 
individuals who seitually abuse children. Such retoniui may 
include -

"(U strengthening the State definition of child sex<Jal 
abuse; 

•tii) ~edifications of certain evidentiary restrictions 
such as the corr~boration requirement and the 
qualification of child ~bvsc victims as witnesses to 
allow for the ege of child abuse victims; or 

•(iii) establishing procedures for the c!osed-ciccuit 
tel;;i11isir.g :)r vid1;,otapin9 of victim's testimony ,,,inder 
circumst3nces which ensure orocedural fairness while 
minimizing the trauma to t~e child ~buse victim, 
especially child sexual abuse victim. 

" ( DJ In order to impro•;re procedures to protect children 
frcm <1buse, especially sexual at>use, a State shall establish 
administrative reforms by law or, if possible, purs04nt to 
l,"lw by ad!?linistrative action, such as -

•(i) proYiding a guardian ad lite~ who is ass1qnaJ to 
;nake an independent investiqat ion and r.r(KH't to the 
court ,:>n racommendation,s r.egarding Yhat a<.:tion should 
be taKen that would be in the best interests of the 
childi 

•(iii granting courts authority to grant civil 
protection orders to protect children from furth•r 
abuse, or 

•(iii) providing treatment programs for the individual 
who abuses children, especially the individual who 
sexually abuses children, and the abused c~ild. 

" ( 4 l A 9rant ;;utnoriz\ild by th is subsection !:lay be mada 
tiy the SecrE>tary upon application 111hieh is made at such time 
or times and contains oc is accompanied by such information 
as the Secret,1ry 111ay prescribe. Each such application 



"{A) contain such assurances as may be necessary 
to evidence compliance with paragraphs (2) and (3): 

•(B) contain assurances that the State will comply 
with the requirements of paragraph 12)(AJ(iiJ during 
the fiscal year far which the grant is made; and 

"{C) provide for making such re,ports, in such form 
and containing such information as the Secretary may 
require to carry out his functions under this 
■ ub ■ ectlon, and for keeping ■uch records and far 
affording such access thereto as the Secretary may find 
necessary to assure the correctness and verification of 
such reports. 

,. { 5} (A) In order to assist the States in developing 
effective approaches to achieve the objectives set forth in 
paragraph {l), the secretary, throuob the ~ational Center on 
Child Abuse and ~eglect established pursuant to section 
:2(a}, shall -

•(i} compile, analy~e, publish, and disseminate to each 
State a summary, including an evaluation of the 
effectiveness or lack thereof, of approaches being 
utilized, developed, or proposed with respect to 
improving the inveetl~ation and prosecution of child 
sexual abuse cases in a mam1er which reduces the trauma 
to the child victim along with such other materials or 
information as may be helpful ta the States in 
developing or implementing programs or procedures to 
satisfy the requirements of this sub•e-ction; 

•{ii} develop and disseminate to appropriate State and 
officials model training materials and procedures to 
help ensure that all law enforcement, legal; judicial, 
and child welfare personnel are adequately trained to 
deal with child sexual abuse victims; and 

•tiii} provide for the support of research projects to 
asu:ibt in identifying effective approaches to achieving 
the objectives of this subsection. 

•tB} Nat later than two years after the date funds are 
obligated under section 5(bl for the first fiscal year, the 
Secretary shall -

• { i) review and evaluate the effectiveness of the 
activities carried out with such funds in achieving the 
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objectives of this subsection1 and 

•(iii report to the appropriate com~ittees of the 
Conq,:ess on the results of such r,:ivie. and evah.1ati0n 
and- on the steps taken by tho secretary, through the 
National Center on Child Abuse and Neglect Canter, to 
assist the States in achieving such objectives. 

"(C} The summary, information, and materials required 
under subparagn,ph (A) shall be made available to 
appropriate State officials not later than 180 days after 
the date cf the enactment of the Children's Justice Act.~ 

AOTHORIZA.1'ION 

SEC. 3. Secti0n 5 of the Child Abuse Prevention 
Treatment A,~t is emended by -

{U inse:rting "{a)" after •sec. 5"; and 

{2i inserting at the end thereof the following: 

"{b) There are authorized to be appropriated 
$12,000,000 for each of the fiscal years 1987 and 1988 
for th~ purposes of making grants under subsection Cd) 
of section 4." 

COORDINATION OF F£DERJ\L PROGRAMS INVOLVING CH!LD t>.BUSE 

SBC. 4. Section 7 of the Child t-.buse Prev~ntion and 
Treatment Act is a111ended by -

(1) inserting •ca)• after ~sec. 1.•, and 

(2} inserting at the end thereof th,;; following: 

"(b} { 1) Within Htfl days of the dat~ of iilnact!'llent of 
the Children's Justice Act and every 6 months 
thereafter, the Attorney General, the Secretary of 
Health and Human Services, Secretary of Education, and 
the head of any otlHH: agency or department designated 
by the ?rasident, or their designees, responsible for 
programs involving child abuse prevention and treatment 
shall meet for the purpose of coordinating such 
prograras in order to -

«(A) prevent the overlap of such programs and the 
resulting waste of resources; and 
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•(B) assure that such programs effectively address all 
aspects of eh child abuse problem. 

~(l} Within one year of the date of the enactment of 
the Children•a Justice Act and annually thereafter, the 
Secretary of Health and Human Services snall report to 
Congress with r••~ct to the actions carried out by agencies 
and departments of the united States for the purpose of 
coordinating programs involving child abuse prevention and 
treatment as provided in para9raph (l)." 

MODIFICATION OF FBI OFFENSE CLASSIFICATION SYSTEM 

Sec. 5. The Attorney General shall modify the 
classification system used by the National Crime Information 
Center in its Interstate Identifiaati<m Index:, and by the 
Identification Divieion of the Pederal Bureau of 
Investigation in its Criminal Pile, and its Uniform Crime 
Reporting System w.ith ree~ct to offenses involving sexual 
exploitation of children by -

(1) including in the description of such offenses by 
tbe age of the victim and the relationship of the 
victim to the offenders; and 

(2) classifying ■uah offenses by using a uniform 
definition of a child. 

Sea. 6 (a) section 52l of the Public Health Service Act 
(42 u.s.c. 290dd-3} is amended -

(1) by striking out •subsection {e)" in subsection (a} 
<itnd inserting in lieu thereof "subsections (e) and 
0 !"; and 

(2) by adding at the end the following new subsection: 

"{i) Nothing in this section shall b0 construed to 
supersede the application of State and local 
requirements for the reporting of incidents of 
suspected child abuse to the appropriate State or 
local authorities." 

(b) Section 527 of such Act {42 u.s.c. 190cc-3) is 
amended -

{ l) by strUdng out "subsection {e} in subsectii::m{a) 



handle child se)!:ual atmse cases resuH:ing from the production of 

child pornography in a manner which reduces the trauma for the 

victims and the programs should implement procedures which lead 

to an increase in successful prosecutions against pornographers 

who sexually abuse children. The program should also present 

methods of prt)tecting children from the sexual abuse associated 

with children pornography and related offenses. Many states 

1.mdoubt0dly will recognize the Tlleri t of this program and wi 11 

take the initiative in implementing these procedures. 

Congreseional action should also address the need tor an 

effective information network which is essential to law 

enforcement and social service agencies. The information should 

be assembled for imn1ediate access to assist law ,rnforceroent 

officers as they proceed with a child pornography or related 

case. This information network should have specific conn"'ctions 

with the Unitor~ Crime Reporting Syt!ltel'll operated by the Federal 

Bureau of Investigation. This type of legislation ~ould 

facltilate the investiQation of child sexual abuse and child 

and insertin~ in lieu thereof •subsections (e) and 
( i)" i and 

{ 2) by adding at the end the following new subsectiorH 

i\mJ?nd the title so as to read "A bill to amend the 
Cblld Abuse Prevention and Treatment Act to 
establish a program to encourage States to enact 
child protection reforms which are designed to 
iDprove legal and administrative proceedings 
regarding the investigation and prosecution ot the 
child abuse cases, especially child sexual abuse 
cai;es," 
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cases and would lead to effective methods to curb the 

flow of cbild pornography and the continued sexual abuse of 

children.s21 

RECOMMENDATION 43: 

CONGRESS SHOULD ENACT LEGISLATION TO MAKE THE ACTS OF CHILD 

SELLING OR CHILD PURCHASING, FOR THE PRODUCTION OF SEXUALL~ 

EXPLICIT VISUAL DEPICTIONS, A FELONY. 

Federal prosecutors have been frustrated in their attempts 

to convict child buyers under the existing laws because 

purchasing or selling a child is not presently a crime. 522 In 

one c,u1e the sale of children for use in the production 

of pornography the only resort was for the Assistant United 

States Attorney to prosecute the offender for an immigration 

violation.523 

legislation would provide additional protection for 

children and curb the production and distribution of child porno

federal prosecutors would have an additional tool 

available to further t.he goal of child protection. 

521 This data base should be coordinated with the 
information system recommended to law enforcement agencies. 

522 

523 



B. RECOMMENDATIONS FOR STATE: LEGISLP.:TION 

RECOMH!WDA'rION 44: 

STATE Lf.;t;1:SLATURES SHOULD A?\BND, IF NECESSARY, CHILD PORNOGRAPHY 

s·rATU!t.:S TO INCLUDE FORFEITURE PROV rs IONS. 

for a general discussions of the use of forfeiture 

provisions, ~• Chapter 2 of this Part. 

RECOMMESDATION 45t 

STATE L!SGISLATURES SHOULD AMEND LAWS, WHERE NECESSARY, TO Ml\Kr: 

T!-iE KNOWING POSSESSION OF CHILD PORNOGRAPHY, A f'ELON'f • 

The United States Supreme Court has called child porno9raphy 

•a serious national problem.• 524 In New York v. Ferber, the 

Court said th~t child pornography constitutes• permanent record 

of the children's participation in sexual activity, and the 

circulation of the pornography exacerbates the harm to the 

children. If the sexual abuse of children in pornography is to 

ba curtailed tba production and distribution network must be 

eliminated, 525 

Investigators have identified several usas of child 

po.-:nogrl'phy. 

524 

525 

The first use by pedophiles is for ,H.n::ual arousal 



and gratification.526 While some pedophiles only collect child 

porno9raphy and fantasize through it, many have used it as a 

device to aid in the production of their own child pornography. 

Child pornography is often used as part of a method of 

seducing child victims.527 A child who is reluctant to engage in 

sexual activity with an adult or to pose for sexually explicit 

photos can sometimes be convinced by viewing other children 

having •funm participating in the activity. 528 From a very earl1 

age children are taught to respect and believe material contained 

in books and will thus have the same beliefs about child 

pornography. 529 

A pedophile offender win use child pornograt,hy in which the 

children appear to be having a good tima, 530 The offender uses 

this material to lower the inhibitions of the child and entice 

him or her into a desired activity. Children who view this 

material are also subject to a certain amount of pear pressure as 

they see other children engaged in the activity. 

Child pornography is also used to illustrate the activities 

526 K. Lanning, Collectors, in Child Porn99r■phy and Sax 
Rings 86(A. Wolbert Burgess ed. 1984). 

527 

528 u.s. Department of Justice, Peder■ l Bureau of 
Investigation, Child Molesting: A Behavorial Analysis for Law 
Enforcement 61 { 

529 

530 
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are timeless and may be distributed and circulated 

throughout the world for years after th~y are initially created. 

Each time the pornography is exchanged the children involved are 

victimized again.537 

The harms to children from child pornog.raphy which the 

supreme court outlined in New York v. Ferber occur as a result of 

the existence of the material itself. 538 The enactment of 

criminal penalties for the possession of child pornography ie 

essential if these harms are to be curtailed. 

Several states have recently recognized the inher:ent har:m in 

child pornography and have enacted legislation prohibiting the 

possession of such material. 539 Only r:ecently has this type of 

537 

538 

539 

458 u.s. 747(1982). 

fica ion 

l. Recording, filming, photographing, developing or 
duplicating any visual or pr:int medium in which minors are 
engaged in sexual conduct. 

2. Distdbuting, transporting, e:xtdbiting, receiving, 
selling, purchasing, possessing or exchanging any visual or 
print medium in which minors are engaged in sexual conduct. 

B. 
felony."' 

S0xual 0xploitation of a minor is a class 2 
Aris. Rev. Stat. Ann. 513-3553(1984); 

~A person who has ssion a photographic 
representation of sexual which involves a minor, 
k.nowing or with reasons to know its content and character 
and that an actor or photographic subject in it, is guilty 
of a gross misdemeanor." Minn. Stat. 8617.247(1984); 

~A person who knowingly and willfully baa in his 
possession any .film, photograph or other visual presentation 
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legislation met any constitutional challenge.540 This challenge 

has been premised on the Supreme Court's ruling in Stanle):: v. 

Georgia. ",41 

defendant's residence seeking evidence of a suspected bookmaking 

,::,peratio!1,5Q2 They located three reels of (;light mill'irneter film 

in a desk drawer and upon viewing the films, they charged the 

defendant with possession of obscene matter,543 He was convicted 

before a jury.544 The Supreme Court reversed the conviction and 

h0lJ that •the mere private possession of obscene matter cannot 

constit~tionally be Nade a criMe.•545 

The first constitutional challe~g• to• state statute 

prohibitinq the p(>S!Hl'S~ion of child por:1<:,graphy ca•1e on December 

depicting minors engaqing in ,'.)r simulating, or ::1ssiating 
0tnors to engage in or simulate sexual conduct is guilty of 
a misdemeanor." '-Jev. R1c,v. StaL S200.730(1984); 

•(A) No person, with knowledge of the charactec of tho 
l!latecial Ot' performance in\·olvefl, shall do any of the 
followingi 

15} Possess or control any obs~cne material, that haK a 
minor as r)ne of its participants. With purpose to 
violate division !Al(2} or (4) of this section.• Ohio 
Rev. Cod-e Ann. S2907.32Ul9B41, 

54D Ohio ,;, Meadn1"'s, No. 84 c,rn 2S585, Slip op. (1st Dist. 
Dec, 18, 1985) cert._ 9ranted (Ohio Apr, 9, 1986) {~o. f:16-233}. 

541 3~4 u..,s"' 55 7 {1960), 

542 Id, at 558. 

543 Io. 
544 Id. at 558-59. 

545 Id. Ht 559. 
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1, 1985. The fir•t appellate district in Ohio found the •tate 
546 

law prohibiting pos•••sion of cbild pornography to b• 

unconstitutiona1.54? The analysis used in invalidat the 

statute was ba••d upon the rational• of Stanley v. Georgia548 • 

The Ohio statute was declared unconstitutional because the state 

could not punish the mere private possession of magazines nwhich 

minors ••• engaging in sexual activity.• 549 New York 

was distinguished on the grounds that it dealt with 

distribution and not mere posssession of child pornography,551 

In the statute unconstitutional the Ohio court placed 

great significance on the language in Stanley where the Supreme 

Court rejected the contention by the state of Georgia that to 

eliminate the traffic in obscenity, it is necessary to bar mere 

private by an individua1.552 

In United States v. Miller,553 the united states Court of 

546 R.C. 2907.321(a)(5) (1985). 

547 2-!.!..l!ll!!5!2!'!:!., No. 84 CRB 25585, Sip op. {1st Dist. 
Dec. 18, U , £!E_• granted, (Ohio Apr. 9, 1986} .Uio 86-233}. 

548 395 u.s. 557(1969). 

549 Ohio V 

Dist. Dec. 
H-233). 

, No. 84 CRB 25585, Slip. op. {1st 
1 ~ granted, {Ohio Apr. 9, 1986} No. 

550 458 u.s. 747(1982). 

551 Ohio v. Meadows, No. 84 CRB 25585, Slip. op. at 9 (1st 
Dist., Dec. 18, 1985); ~• granted {Ohio Apr. 9, 1986} {No. 86-
233}. 

553 776 F.2d 978( 11th Cir. 1985}, cert. dented. 54 u.s. 
L.w. 3698 cu.s. Apr. 22, 1986) (No. ss-111rr:-



Appeals for the ElevEmth Circuit recently upheld the ,:;.onviction 

of a det:endant who rec:oive<i child pornography from Europe through 

the matl.554 The defondant contended that 18 u.s.c. S2252 (a)(a) 

vi0latan~:.::, 5 his t"iqbt t.o privacy and relied on Stanley for his 

c!aim ti1at the statute was unconetitutionaI. 556 The court 

reje,:ted tbe defendant• s argument that the st,:1tute ,:--nly appli.es 

to individu./lls who intend to d\.etri.bute child porno9rapily.557 

However, in consid:~;ring the privacy issuer the court .saij ¼prior 

docisions on the issue of the right t.o possess obsceni~ materi.~lis 

are controlling in our analysis of this c&se. 558 

The court reliea on sev•ral obscenity decisions in which the 

Suprem•~ Court 1:e5ect.:!d the ac,,1uraent that St:ar:lay created a right 

to import ;:ir rec~ive ,:Jbscene materials for private use. 559 The 

c·our·t cor:c1 u.:l-0d that Stanlev cannot be expanded to create a ri9ht 

t? receive c~ild pornography through the fflai1. 56 0 

,ny reliance on the rationale of Stanlet or other obscenity 

554 

555 This provision c,f the Child Protecti.on Act orovides 
penalt ios for any person who *knowingly receivei; or di'.,tribute'il 
any Vi.5ual depiction ~ 'f" ., -t • 

556 7".'f, F. 2:d at 980. 

55-7 ld. at 979. 

558 Id. at 980 n. 4. 

SGO Id. at 981. 
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call!.as with reu;pect to a prohibition againBt the possesaion of 

child pornography is misplaced. Stanley upheld an individual's 

right to privately possess obscene material. 561 The prevailing 

obscenity standard at the time of the Stanl•y decision was 

contained in Roth v. Onit•d States. 562 ~ has since been 

modified in most jurisdictions by Miller v. C•lifornia.563 

In New York v. Ferber, 564 the supreme Court upheld a New 

Yor~ law prohibiting the promotion of sexually explicit 

depictions of children that were not obscene under Miller. 565 In 

Ferber, the Court reasoned that the Miller standard, like all 

general definitions of what may be banned as obscene, does not 

reflect the state•s particular and more compelling interest in 

prosecuting those who promote the sexual exploitation of 

children. The question under the Miller test of whether a work, 

taken ae a whole, appeals to the prurient interest of the average 

person bears no connection to the issue of whether a child has 

been physically or psychologically harmed in the production of 

the work. Similarly, a sexually explicit depletion need not be 

•patently offensive• in order to have sexually exploited a child 

through its production. In addition, a work which, taken as a 

whole, contains serious literary, artistic, political or 

561 394 U.S. at 559. 

562 354 u.s. 476(1957). 

563 Ul u.s. 15(1973}. 

564 458 u.s. 747( 19'82}. 

565 
~- at 760-61. 
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scientific value may nevertheless e112body the most grevious form 

of child pornography. The Supreme Court reasoned in ~• "lt 

is irrelevant to tho child 1who has been abused] whether or not 

the material ..• has a lit1?rary, artistic, political or social 

value. Memorandum of Aasei:tblyrna.n Lasher in Support of S26'.Ll5, 

We therefore cannot conclude tnat the Miller standard is a 

satisfact-0cy solution to the child p,c;rnography problem." 566 

Any analysis concernirtt,i the constitutionality of laws 

prohibiting the possession of child pornography sh,:iuld not b(! 

made as a parallel to obscenity statutes. '.!'he Supreme Court has 

cleat:ly distinguished the standards to be appliad to child 

pornography laws ,c,md adult obscenity statutes,S67 

The Supreme Court stated in Ferber that ~the nature of the 

hara to be comb~tted requires thllt the state off&nse be liil!ited 

to works that visually depict sexual conduct by ,.;hildren t)elow a 

specified age." :;,68 '!'he Court went on to clarify its statement by 

noting thet ''the distribution of descriptions or other depictions 

of seitt.ial conduct, not ether-wise obscene, which tl,:, net involve 

live pe:c·formance or photoqraphic m: other visual r.,production of 

live perfor:;nances, retains first Amen<'llllent protection."569 

The obscenity precedent is clearly inapplicable to a 

challenge against a statute in which the offense described 

566 19.. iJ.t 761* 

:;67 458 lJ.S, 747{1982), 

568 ld. at 764. 

569 Id, at 764-65. 
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clearly involved visual depictions of children engaged in sexual 

activities. 570 

The rationale underlying the Supreme Court's ruling in 

Stanley is vastly different from that in Ferber. ln Stanley, the 

Court uph•ld the defl,mdant • s r iQh t to "read or observe what he 

pleases - the right to satisfy his intellectual and emotional 

needs in the privacy of his own home • • • free from state 

inquiry into the contents of his library."571 The Court also 

found, at that time, *little empirical basis~ for the assertion 

made by the state of GeorQiA that ~exposure to obscene materials 

may lead to deviant sexual behavior or crimes of sexual 

violence.~572 However, the Court added in a footnote: 

What we have said in no way infringes upon the power of 
the State or Federal Government to make possession of 
other items, such as narcotics, firearms, or stolen 
goods, a crime. our holding in the present case turns 
upon the Georgia statute's infringement of fundamental 
liberties protected by the First and Fourteenth 
Amendments. No First Amendment rights are involved in 
rocnst statutes maldng mere posllteasion criminal. 

es crim nal the otherwise lawful 
possession of materials which •the possessor has reason 
to believe could be used to the injury of the United 
States or to the advantage of any foreign nation ••• " 
In such cases, compelling reasons may exist for over-

s7o Ohio v. Meadows, supra note 540, at 24; 18 u.s.c. 
S2252(a}{:2). 

571 394 u.s. at 565. 

572 Id. at 566. This Commission has found evidence of harm 
from exposun to pornography based upon ecid.ence produced since 
the Stanley decision, See, Textual discussion of harms in Part 
Two, supra. --
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ht of the individual to ssess those 

While i:'ert,er admittedly c1ealt with a statc:te proki.bitin9 the 

distribution of child pornography, the decision recognized 

corr.pelling reasons for overriding the right: of an individual to 

The court found that "it is 

e1lident oeyond the need f,.)r elaboration that " state's interest 

in safe,,1,11H·dinq l:he physical and psychological well-being of a 

roin,:;,r is "compelling'. $?S Whil1:1 the Court in Stanley found 

little e\•idance then existing that exposure to obscene materii'llS 

may lead to deviant sexual behavior or: crimes of violance,576 tho 

Court clearly states in Ferb~r that "the legislative judgment, as 

'd€ll as the judgment found in the relevant literature, is that 

the use of children as subjects cf pornographic ~aterials is 

harmful to the phy~ iol,:,~ i ,::al, emotional, an•'.! mental heal t;1 of the 

child."577 Child i;;,m:nography constitutes a per!'llanant record ot 

the sexual abuse of the child and tile harm to the child is 

exacerbated by the circulation of the material.578 The very 

eKistence of child pornography harms the children who are 

5D Id .. at 568, n * 11* 

574 
1:1 • at 568, 

575 Id. at 756-57. 

$76 394 u.s. ~ .... +, 
"" ~ 566, 

577 458 u.s ... at 758 If 

578 !.£. at 759. 



depicted. According to one child psychiatrist quoted in Ferber, 

"the victim's knowledge of publication of the visual material 

increases the emotional and psychic harm suffered by the 

chila.• 579 With respect to obscene materials in Stanly, the 

Court found the privacy rights of the individual to be the ov0r

riding concern. In Ferber, however, the Court clearly found the 

harm suffered by minors to be of paramount importance. The focus 

of the protection constitutes a major distinction between these 

two laru:lruark d-&cisions. The Ferber Court's concern for minors 

included the consideration that when child pornography is 

produced and distributed, the child's privacy interests are 

violated.5130 

The Court in Stanley rejected the argument that prohibition 

of the po■■e■■ion of obscene materials is a necessary incident to 

statutory schemes prohibiting distribution. 5131 In Ferber, the 

Court recognized that it may be difficult, if not impossible, to 

stop the sexual exploitation of children by purauino only those 

who produce child pornography.582 Citing the clandestine nature 

of the child pornography trade, the Court noted th<!lt '°the only 

practical method of law enforcement may be to dry up the market 

for this material •583 The prohibition of the mere 

579 !.2.· at n. 10. 

580 Id. at 758, n. 9. 

5!H '.HM tl.S. at 567. 

SU 4513 U.S. at 760. 



possession of child pornography ia • necessary incident to 

"drying up the 1narket" for a prodtict th~ S1.1pretue Court has found 

to be extremely harmful to the youth of the nation. Such laws 

are also entirely consistent with the objectives sought to be 

atta.ined by the Court in Perber and should not be <:onfused with 

other considerations relevant: in the obscenity law context. 

RECOMMENDATION 46 t 

S'Il•:rE LE:GlSLATURES s11O0:.,!) AMEND, II? NECESSARl', t..A.WS 14.1\KING THE 

SEXUAL ABUSE CF CfH LDRF.N, THROUGH THE PRODUCTION OF SEXUALLY 

EXPLICIT VISUAL DEPICTIONS, A E'Et,ONY. 

The s•:xual (!Xploitation of children is the basis for th(! 

production and distribution of child pornography.584 The 

production and distribution of child ~ornography ig done in a 

largely clandestine fashion which makes law enfor:ce"'ent efforts 

to curb the dissemination more difficult. 5aS 

Tha classification of an offense of the sexual abuse of 

children in connection with child poroography ail a felony giv~s 

notice to child pornographers and child sexual abusers who 

produce child pornography that they will be dealt with in a 

serious manner. An offense classifie,1 as a felony n,ceivos more 

attention witbin the prosecutor's office than the same offense 

classified as a ~isdemeanor. The enhanced priority will 

5811 Kial'l\i Hearing, Vol. I, William Dwodn, p. 30. 

585 Washin9ton, O.C,, Hearing, Vol. I, Daniel Mihalko, p, 
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undoubtedly lead to rnore effective enforcement and prosecution. 

RECOMMENDATION 47: 

STATE LEGISLATURES SHOULD ENACT LEGISLATION, IF NECESSARY, TO 

MAKE THE CONSPIRACY TO PRODUCE, DISTRIBUTE, GIVE AWAY, OR EXHIBIT 

ANY SEXUALLY EXPLICIT VISUAL DEPICTIONS OF CHILDREN OR EXCHANGE 

OR DELIVER CHILDREN FOR SUCH PURPOSES A FELONY. 

Individuals involved in the child pornography trade may 

often form networks with local, national and international 

connections.586 A clergyman who operated a farm for wayward boys 

used the boya who lived on the fa.rm to engage in sexual acts with 

sponsors of the farm. The sexual activities episodes were filmed 

and sold as souvenirs to the sponsors. 587 

In another circulltStance, a Boy Scout troop of forty boys was 

created to provide sexual services to the adult men who 

accompanied them on outings. The troop leaders also filmed the 

activitiaa.58S 

Pedophile offenders and child pornographers use such 

networks as a means to trade, exchange, and traffic in child 

pornography.589 They may also use the contacts they make through 

586 Miami Hearing, Vol. II, Seth Goldstein, p. 285X6r 
During an investigation in Los Angeles California, police found a 
mailing list of 5,000 customers of child pornography distributor 
Catherine Wilson. Miami Hearing, Vol. II, Joyce Karlin, p. 149. 

!!!• at 285:0.8. 
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this network to locate potential child victims.590 

The existence of these oet~orks ot pedophile offenders and 

child pornographers alonq with the magnitude of the harw they may 

inflict makes it imperativ-, that state legislatures act, where 

existing laws are deficient, to make ,:he consipir.,cy to produce, 

distribute, give away or exhibit ~~y sexually explicit visual 

depictions of children or to exchange or deliver children for 

such purpoae a felony. 

S'fATE LEGISI,ATUHES SHOULD AMEND, tF NSCESSARl', CHILD PORNOGRAPHY 

LAWS, TO CREATE A FELONY OFFENSE FOR ADVERTISING, SELLING, 

PURCHAS 1 NG, BARTEJH"JG, EXCHANG INCl, GIVING OR RECEIVl NG 

!NFORMATlON AS TO WHERE SEXUALLY EXPLICIT MATERIALS DEPICTING 

Many people who pr◊duce and exchange child pornogc-aphy have 

created intricate networks of information. T i1 e y may j o 1 n 

together for the purpose of trading children or trading 

information about the children. 591 Some pedophiles and child 

pornographers have formed associations which have national 

590 

Washington, D.C. Hearing, \/oL I, Daniel Mihalko, p. 

592 The North Ame.rican Man-Love Boy Association is ootomonly 
referred to as NAMBLA. NAMBLA publishes the Bulletin and 
supports laws that would abolish the minimum ,H;i!il for consenauAl 



Since child pornography is primarily a covert cottage 

industry, pedophiles who are child sexual abusers may use various 

underground publications or child pornography publications to 

place advertisements for children or child pornography. 593 

Advertisements often are pn-sented in coded language594 or they 

may be explicit and direct. 595 The abil to obtain 

information regarding the location of children and child 

pornography allows pedophiles and child pornographers who collect 

child pornography to contim.uil the exploitat.ion of children. 

Legislation is needed to prohibit the advertising, selling, 

purchasing, bartering, exchanging, giving or receiv of 

information as to where children or child ru-,r~nnv may be 

found. The penalty for a violation of the new legislation should 

sexual acts. This group is recognized as an association of and 
for pedophiles. The Rene Guyon Society of which Tim 0 1 Hara is 
founder and pres.ident, has the motto of "Sex before eight [years 
of ageJ, or it• a too late." PIE: Pedophile Inforraat ion 
Exchange, has a worldwide newsletter which serves as a contact 
agency for pedophiles. 

593 Miami Hearing, Vol. I, R.P. •Toby• Tyler, p. 176A5. 

594 Coded advertisements may provide: 

•Family man seeks other with similar interest." 
Issue 45, p. 18. Dawn Media, San Diego, CA 

•pretty mother with pretty young daughters invites 
inquiries from gentlemen anywhere, who are interested 
in meeting us or in photography." Lolita. Issue 48; 
!!!· 

515 •Love them young and innocent! Will buy 
111,agazines; video tapes of young girls or boys • • • • " 
advertisement) Newsletter of the Lawis 
Collectors Guild, . 



be a felony. Legislation directed at cin~oing the fl,::,w of child 

pornography and information related to its production and 

distribution will enable law enforcement agents to attack the 

m~thods of child sexual ahusers, 

It is wall recognit:ed that the advertisement of !aaterial 

which is illegal constitutionally may be prohibited, 596 since 

child pornography is ille;al, states may enact statute& to 

prohibit the advertising of such material. States may enact 

legishtion which wo,ild regulate the exchange of this infot:'mation 

and would assist in impeding the flow of child pot:'nogiaphy, The 

Congcess addressed this issue on an interstate level in the Child 

Protection Act of 1984 ,597 

RECOMN£NDATl ON ? 9: 

ST.~TE LE'.GISL.\TtJRES SHOULD AMEND, lF NECESSARY, LAWS TO MAKE THE 

ACTS OP CHlLD SELLING OR CHILD PURCHASING, !"OR THE PRODUCTION OP 

SEXUALLY BXPUCt1' VISUA.L DBPICTIONS, A FELONY. 

596 see, central 11uctaon Gas i Electric Cor. 
Utilit serv"Tco Commu.inon of New York, 447 u.s. 557 
a e issue of regulating coromerci~l speech, 
formulated a four-part test; 

v. Public 
80.. In 

t\H? Court 

At the cut~at, we must determine whether the expression is 
protected by the First Amea<l111ent. for cofQraercial speech to come 
within that pro•,1ision, it at least must concern la111ful activity 
and not be misleading. t~ext, "18 ask wht!th,n: tne asserted 
goverl'lmental interest is subat,rntiaL If both inquiries yield 
positi~e answers, we must determine whether the regulation 
cHrectly advanced the government.al interest ;,sserted and whether 
it is not more extensive than is necessary to serve that 
intere~t. 447 u.s. at 466. 

597 1e u.s.c. ssi2st-22s211985l. 
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Participants in international and local child sex tours 

provide children for pornography and proatitution. 598 Some of 

these sex rings use child members: to recruit new membera 599 and 

involir\i¼ adults using many different childr,:m, SOO Children are 

purchased or exchanged in the same way the 

is sold or traded.601 

Children have been purch,u;ed frOl!! Mexico and the Dominican 

Republlc.602 Yakuaa, an organized crime entity in Japan, is 

active 

children are brought into this country they may be traded 

further, used in child pornography or tortured for sexual 

pleaaure. 604 For example, a teacher in Los Angeles imported 

yen.mg boys from Guatemala and El Salvador for sexual activity. 605 

STATE LEGISLATURES SHOULD AMEND LAWS, WHERE NECESSARY, TO MAKE 

CfHLD !?OUOOAAPH:!l IN THE POSSESSION OF AN ALU:GEO CIULO SEJUJAL 

ABUSER WHICH DEPICTS THAT PERSON ENGAGED IN SEXUAL ACTS WITH A 

598 Miami Hearing, Vol. I, Kenneth Hermann, P• 119. 

599 !2.• 
600 Id. 

601 Id. 

602 Id. at 124-25. 

603 !S!· at 131. 

604 !S!· at 121. 

605 !S!· at 132. 



MINOR Sl!Pt'ICiENT EVIDENCE OP CHILD MOLESTATION FOR USE IN THE 

PROSECUTING THAT lNlHVlDUAL WHETHER OR NOT THE CHILD INVOLVED IS 

fOlJND OR IS ABLE TO TESTIFY. 

Law enforcement officers anJ prosecutors often are unable to 

successfully obtain~ conviction against an individual on a 

chanJe of chil,:! m,)l.estation because they are unable to locate the 

child.606 An amendment to state statutes which reco9ni1:cs visual 

depictions of the molestation as a~fficient evidence of the 

molestation, if all ctlHH' t'lernents cf the crime ~~an be pr:ovan, 

will make currenl law enforceraent efforts more effective. 

Such visual depictions are nothing more than records of 

actual child m,:ilest.atior .. Gv 7 La,1 enforcement Bf forts should not 

be harred because the ~hiljren cannot be identified or located. 

In New York, law enforcement authorities located photographs 

of an adult male enyayiny in numerous sexual acts with 

children.60il The id,::ntity of the a<lult is known to the 

authorities, but they can take no action again5t hiffi for those 

sexual offenses because the child thrpicted in the photographs 

cannot be identlfiea. 609 

Police in Columbus, Ohio, seized photographs of an adult 

male enqaged 1n sexual acts with two young girls aged nine and 

&06 

6v7 

608 

609 

Miami Rearing, Vol. IJ, Uillia■ Caasidy, p. 201-02. 

~• New York v. Ferber, 458 u.s. 747(1982). 

Miami Hearing, Vol. II, Paul Der Ohannesian, p. 64, 

Id. 
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ten.6Hi Th11:cy could bring no charges for the child sexual abuse 

offense until the qirla could be located. 611 

RECOMMENDATION 51: 

STATE LEGISLATURES SHOULD AMEND LAWS, IF NECESSARY, TO KLIM INATE 

REQUIREMENTS THAT THE PROSECUTIOti IDENTIFY OR PROOOCC: TESTIMONY 

fROf-1 THB CHILD WHO IS OEPICreo IF PROOF OF AGE CAN OTHERWISE HE 

ESTABLISHED. 

Prosecutors ara often unable to produce the victim of child 

pornography to testify at trial as to his or her age. 612 The 

amend!ll;ent would allow testimony from s third party as to the a9e 

of the child depicted. The testimony may come fr:om relativi:1s or 

friends of the child if the child is identified hut he or she is 

not located. In addition the prosecution may use an oxpert 

witness to testify as to the age of the child based upon 

physiological c:haracteristics. 

The testbmny based upon the depictions should be used only 

for proof of age. The depictions, when entered into evidence, 

should serve as the basis for this testimony from an expet:t or 

other qualified person as to the age of the child shmm. 

Prior to 1985 a child pornography pr-osecution in Maryland 

could not go forward unless the child depicted in the material 

611 

612 

Miaai Bearing, VoL H, William Cassidy, p. 201-02. 

Id. 

Id, at 204. 
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was prestint to tostify that he or she was under the age of 

sixteen at the time 
" . • • 613 t,,o p,:srnograpny was prouuc~o. Ma.ny cases 

... ere not pros,~:::uted becaust> this element of proof could not be 

met when the child victims cculd not. ba locat,Hl,614 The Maryland 

legislature on3cted a la·,, providinq that ,-;,f a child's age may be 

proved by: 

l. personal inspection of the child. 

2. oral testiMony of age. 

3. expert medical testimony. 

4. ohsfJrvat ion of the ct. ild as depicted in the 

mated.al. 

5. any other Rlet.hod authorized by applicable law 

or rules of evidence,615 

States may find the approach taken by the Maryland 

legislature an effective method to overco~e the barriers 

associated with determining the age of a child pornography 

victim, This approach allows the use of several alternate forms 

of reliable evidence, 

RECOMMENDATION 52: 

STATE LEGISLATURES SHOULD ENACT OR AMEND LEGISLATION, IP 

NECESS/\.RY, WHICH REQU!I•J:: ?HQTO FINISHING U,BORATORI£$ TO REPORT 

SUSPECTED CHILD PORNOGru\PHY. 

613 
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Pedophile offen<lers privately produce a great:. of 

the child pornography.616 Some child pornographers may have 

facilities in their homes to develop the photographs, but 

many producers most must use commercial photo finishing 

laboratories. 617 

Effective law enforcement practices should include efforts 

to reach the photo finishing process. One Feqeral 

told this Commission,... • • there can be little doubt that photo 

finishers provide a key link in the chain of distribution of 

child pornography."618 The photo finishers should be told 

clearly by law enforcement agencies the type of materials which 

are sought. The description may mirror the definition found in 

the Child Protection Act or their respective state laws. 619 

Photo finiimers also should be clearly told what responsibilities 

they have as well as the sanctions they may face for neglect of 

In an attempt to address this problem the California 

legislature a1.THmded the Child Abuse Reporting L.s1:tw. 620 The 

145. 
616 Washington, D.C., Hearing, Vol. I, Daniel Mihalko, p. 

!!!• 
Chicago Mearing, Vol. u, Frederick Scullin, p. •U. 

The statute provides in part, 

Any person who depicts a child in, or who !rnowingly 
develops, duplicates, prints, or exchanges, any film, 
photograph, videotape, negative, or sl:h:Ie in which a: 
child is engaged in an act of obscene sexual conduct, 



California law has resulted in an increased effectiveness in law 

enforcement efforts without a noticable incidence of spurious 

reporting. 

A.lthough state and local law enforcement officials must b+i 

awarB of the special problems associated with automated photo 

finishers these establishments should not be excused from 

coapliance. 

RECOMMENDATION 53: 

STATE LEGISLATURES SHOULD AMEND OR ENACT LEGISLATION, IP 

NECESSARY, TO PERMIT .JUDGES TO IMPOSE A SENTENCE OF LIFETIME 

PROBATION FOR CONVICTED CHILD PORNOGRAPHERS AND RELATEO 

OFFENDERS, 

Many people convicted of chlld pornography and related 

offenses present unique problems for the judicial and penal 

£yateros. The l'."ecidivil!lt rata for pedophile offendert. who act on 

their sexual desires is st;;,cond only to exhibitionists. 621 

An effective m0'thod of balancinq tha needs of the offender 

lifetime probation. The state legislatures ■ay amend their 

sentencing statute ■ to provide for superviaed a■ well Aa 

except for those activities hy law enforcement and 
prosecution ag~ncies and other persons described in 
subdivisions (c; and {et of Section lll,3. Cal. Penal 
Code. Slll65 !West 1985). 

621 Amer:ican Psychiati:ic Association, Dia~nostic and 
Statistical Manual of Mental Disorders 271(3d ♦d, I98 }. 
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unsupervised pr-obadon. 

Thia a'J'lendinent would q1ve judges and prchation of!it;ers a 

tool to •oniter convicte,d child pornographers who pose a spe-;:ific 

threat to society. The availebility of unsupervised probatfr,n 

may beco1r,e an haportant tool in the ev1tnt th" offender repeats 

the crime or a similar offense. Although unsupervised, the 

probation still holds the threat of future incarceration and 

allows the state to retain jurisdiction over th.e person. 

C. RECOMMEND.I\TIONS FOR FEDERAL LAW ENf'()RCEMBl'E' ;,GENClES 

RBCOMMENDATIOM 54, 

THE S tA•fE f)gPARTKEN'f, THE UNITED STATES ~P4RTME:N! OF JIJSTICE, 

THE UN!Tf.D STATES CUSTOMS SERVICE, T:iE UNITED STATES POSTAL 

INSPBCTWN SEkVICE, THE FEDERAL BUREI\U Of lNVE.STIG.l\TION AND OTHER 

FEDERAL ACEtlCIES SBOOLD CONTINUE TO WORIC WITH 01'!:IER NATIONS 1\) 

DEl'ECT AHO INTERCEPT CHH,l> PORNOGRAPHY, 

Child pornography and the sexual abuse of children has 

overwhi:!lming international aspects, WtiilH so~w cnild pornoqraphy 

originates in Europe many of the children depicted are American 

citizens.622 A pedophile offender will put together a collection 

of photos either for his personal \!Se, ,>r in dire::t response tG 

622 Miami Hearing, Vol. !, ft.?. "'fob,,~ Tyler, p. 156-57. 
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solicitations by one or more pornography d istr il:>utors, The 

photos are then sent to a commercial distributor where they are 

compilod int0 a commercial-type publications,623 

The pedophile offender may reside anywhere ln the world. 

The countries where consu~ers have been idantified include the 

United States, Canada, United Kingdom, France, Italy, Federal 

Republic of GBl'.fillH'\y, Belgium, Swaden, DenmiH'k, th'3 Netherlands, 

Czechoslovakia, l'ol<1nd, Saudi Arabia, Egypt, Thailand, the 

Philiphines, Hong Kong, Singapore, Australia and Japan. 

A comroercial ;.,ublication is distributed by ina il thoughout 

the world, in addition, p11otos sets are sold to individual 

consumers. In one instance, photos were sold in eats of twelve 

photographs for $100, forty photographs for $300, or six hundt"ed 

neqatives for $5,000. 

In another instance, positive photographic imagos !slides} 

were sent to a consu!ller by COO InternationaL The positives were 

used to make negatives and the negatives used to print photo 

eats. The sets wer-e then sold, along with photos of models 

recruited by the United States producers for fifteen to thirty-

five dollars for a set of s1x to ten. The same producer also 

offered special photo sets, custom ordered by the consumer, for 

two hundred to four hundr-ed dollars per set. 

service "sponsor a mo<lel." 

He called the 

In one case, two special agonts from the United States 

6'.B These coft\mercial publications include Lolitot, and 
Lolita. 



customs Service corresponded with a distributor of child 

pornography photos from Bangkok. Evidence was purchased by the 

agents with the intent to forward it to the customs atta.che in 

Bangkok, Thailand, and to refer to the case to the Thai 

authories. The Thais, however, preferred that the agents travel 

to Bangkok in the undercover capacities established in. the 

correspondence. The agents would then purchase child pornography 

leading to an arrest. 

While 1u,rangments were being made for the agents to travel 

to Bangkok# it was discovered that tho offender had been indicted 

in Detroit, Michigan, in 1981 for the distribution of child 

pornography. 

A proc•dure for establishing undercover identities for 

agents to travel abroad was non-existent. After much difficulty 

appropriate identities were established with Justice Department 

and State Department assistance. 

The offender had been selling sets of photographs to his 

customers, packaged tHacretely in letter cluu; mail. In his 

final lettes to the agents before their departure for Bangkok, he 

offered to sell six hundred negatives for of $5,000. The agents 

aru,'1 the Thais decided to pursue this purchase. One agent posed 

as a distributor of child pornography and the other as a 

pedophile. 

Upon meeting the offender, the agents were led through 

Bangkok to avoid surveillance, the offender checked the agents• 

J;)assports to ascertain their ichmtities, and to ensure that they 
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la~fully entered Thailand. He turned over the final installment 

of the last photo set purchaseC, by one of the agents, and 

arrangements were discussed for the purchase of the negatives, 

\H,e of the children he had promised in his correspondence, and 

the availability of heroin and marijuana. A meeting was arranged 

for the following day. 

The offender was subsequently arrested basecl on the evidence 

contained in the correspondence to the customs agent prior to the 

Agents discovered several volumes of photographs, 

hundreds of photos and negatives and paperback books, all 

depicting explicit sexual activity between edulta and children in 

his apartment. In addition, address books, sex:u,,l paraphernalia, 

travel diaries, and a copy of hia 1981 indictment in Detroit were 

also discovered. 

The defendant has plead cniilty to alt counts, and is 

schedulod to be sentenced in Thailand. 

Child pornogrllphy magazine publishers i:rnd filni.malc:ers obtain 

photcgraphs and movies of children from offenders and reprint 

them for commercial sale.624 The United States is als,,::, the 

largest consumer of internationally produced child 

pornogra~hy,625 

To break this circle of distribution, agencies empowered to 

interact with foreign countries sh.ould exercise their powers to 

curb the sexual exploitation of ohildren, 

Id, 

Id, 
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differences and views of child sexuality. In contrast to the 

laws protectinQ children under th■ age of eighteen in the United 

States the age of majority in ~orthern Europe is generally 

sixteen.626 In 1985 a bill was introduced before the Dutch 

parliaaant would lower the age of sexual consent to twelve. 

The Stat■ Department, th• United States Department of 

Jus:tice and the United states Customs Service should continue 

efforts to ne9otiate with fcn::eign countries to curb Um flow of 

child porno,oraphy. In the past, these efforts have taken the 

form of suggesting legislative reforms. Although le9ialation 

which would effectively combat child pornography is still pending 

i-n Denml!n:"k, a Danish judoe recently found child pornography to he 

offensive to public decency. 027 

To euppleaent the broad diplo■atic efforts of the State 

Departnumt specific federal agencies should conti1-n.1e their 

efforts to control the distribution of child pornography.628 

Because most of the coffil'!tercial pornography is imported from 

European sources, much of the burden of intercepting these 

627 
P• U2. 

628 The United States Custom Service should take a 
leader•hip role in these efforts. The Customs Service has 
resourci:nt and ex~rtise to conduct international investigations. 
The Customs Service should take advantage of the resources of the 
Untied States Postal Service and the Department of Justice 
particularly in da.eetic matters. 



material falls on Urn United States Cue toms Service. The Customs 

service has the authority to search persons and items at the 

borders629 and Customs officers ma~, detain and search any person 

and property entering the United States without the necessity of 

a search warrant.630 

The Customs Service has detected a wide variety of obscene 

and child pornography 111aterials in the mails including materials 

which depict such acts aa sa.do-reasochism, urination, defecation 

and bestiality,631 

In January 1985 an inter-agency task force of agents frt::im 

the tinit+:?d States Postal Inspection Service, che United states 

Customs Service, Department of State and the Federal Bureau of 

Investigation ·,isited several European sou<ce counti:-ius ot child 

pornography. Those nations included Denmark, Sw1,1<'.!en and the 

Netherlands, The agencies sought the assistance of the foreign 

governments to prevent the distribution of child pornography. 

The Con'llllission applauds the efforts of these departments and 

agencies but encourages enhanced cooperation and detection 

efforts, A united effort is the only 1Aeans to an effective and 

lasting reraedy for the overwl:valming child pornography problena. 

The agencies must continually increase their efforts to combat 

the flow of child pornography, 

629 

630 

6'.H 

Washington, D,C.., Hearing, Vol. n, Richard Miller, p. 
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TUE UNITED STATES DEPARTMENT OF JUSTICE SHOULD DlRECT THE LAW 

ENFORCEMENT COORDINATING COMMITTEES TO FORM TASK FORCES OF 

DEDICATED AJIO EXPERIENCED INVESTIGATORS AND PROSECUTORS IN MAJOR 

REGIONS TO COMBAT CHILO PORNOORAPBY. 

The Law Enforcement Coordinating Committees (LECCs), as 

fully discussed in the Recommendations to Law Enforcement 

Agencies, provide the basis for effective law enforcement 

efforts. ln the area of child pornography violations, LECCs 

should usill information and assistance available from drug and 

alcohol abuse programs and other social service The 

available through the various social service agencies 

to provide law enforcement 

effective enforcement effort. 

with a 

THE DEPARTMENT OF JUSTICE OR OTHER APPROPRIATE FEDERAL AGENCY 

SHOULD INITIATE THE CREATION OF A DATA BASE WHICH WOULD SERVE AS 

A RESOURCE NETWRK FOR FEDERAL, STATE ANO LOCAL LAW ENFORCEMENT 

AGENCIES 1'0 SEND ANO OBTAIN INFORMATION REGARl:HNG CHILD 

OORNOOAAPHY TRAl!'FICUNG. 

The United States Department of Justice or other appropriate 

federal agency should create a data base as a source of central 

and ,M::cessU:ile information regarding child pornography. This 

data base should be integrated into the data base recommended in 



the Law Enforcement Chapter of this rep<7rt. 0 32 

The data base should include phocographs obtained frcm 

searches, photographs of missing or abandoned children, the names 

of defendants and their contacts. 1t should also include records 

of the declination of prosecution of any case and the reason~ 

therefor. The data t,,ase will all,'.)111 federal, state and local L,rw 

en(orceroent officials to dct1w on infot"r.\ati,m gathered nationwide. 

The data baae should allow an agency to submit as well aa 

retrieve information. 

RECOMMENDA'rION 57: 

FEDERAL LAW ENFORCEMl".NT AGENCUS SHOULD DEVELOP AND MAINTAIN 

CONTINUOUS TRAINING PROGRAMS FOR AGENTS IN T2CHNIOIJES OF CRH,D 

PORNOGRAPHY INVBSTIGATIONS. 

The most important factor in the effective enforcement of 

child pornography and 'Celated child sexual abuse laws is well-

trained law enfo'Ccement personnel. Each law enfor;cement ag0ncy 

should have <1t least one mel!lber of its staff wh,> is specifically 

trained to investigate and appr~hend individuals involved in 

child pornography and related cases. At l~"'st one officer should 

be trained and possess the expertise necessary to conduct a 

thorough child sexual exploitation investigation. This training 

632 This data base also should use the reeources of the 
Child Pornogi:-aphy and Protection unit (CPPU) eatat,lished by the 
United States Customs Service. This Cf>?U data baee has bean 
designud to serve as a resoucco network for federal, state and 
loc.!11 law enforcem;,nt agencies to ston~ and rec:.2ive information. 



may be conducted through the Federal Law En.forcernent Training 

Center. 

Law enforcement officers who ·are assigned to a child 

pornography or related unit face additional emotional pressures 

because of the insidio,u11 nature of child pornography. Officers 

may he required to view significant quantities of child porno

graphy or deal with young victims during the course of their 

investigations. Training progrruns sh.ould emphasize the special 

psycholog ioal needs of law enforcement off ic,ars and they should 

offer assistance to alleviate the emotional stress. 

A second area which trainin<;1 programs should addrailiS is the 

alienation an officer may encounter from other law enforcement 

officers.633 These officers often receive minimal assistance and 

virtually no emotional support from their peers. The training 

programili $hOuld be used to educate officers assigned to a child 

pornography or related unit as to the types of behavior they may 

encounter. In addition, all officers vithfo a department or 

agency should be trained with an al!farenass toward tbe diffi

cultie■ encountered by officers wbo are assigned to child 

pornography or relate~ cases. 

Designated personnel should be required ta participate in 

continuau■ training program■• These continuing education 

program■ may be conducted through the LECC ,634 Th11!¾Be programs 

hav■ generally resulted in an increased awareness of the problem 

~•w York Hearing, Val. I, Carl Shoffler, p. 277-28. 

Miami Hearing, Val. II, Paul Der Ohannesian, p. 61-62. 



of child pornography and its relationship to sexual abuse,635 

RECOMMENDATION S8t 

FEDERAL LAW ENFORCEMENT AGENCIES SHOULD HAVE PERSONNEL TRAINED IN 

CHILD POR'.~OGRAP!iY INVESTIGATION ANO WHEN POSSIBLE THE'Y SHOUI,O 

PORM SPECIALIZED UNITS FOR CHILO SEXUAL ABUSE AND CHILD 

PORNOGRAPHY INVESTIGATION, 

Agencies with l.!!rge encugh field offices in cmnmunities with 

adequate resources should include a specialized unit within the 

law enfot-ce111ent agency to specifically investigate and reL1ted 

child pornography and related child sexual abusf:l cases, These 

trained agents in field offices will be abla to actively 

investigate child pornography cases with an understanding of the 

particular local or regional prnblems. The specialized unit 

allows an officer to acquire and implem1emt expertis;;:; in the ar'9a 

and enhance overall law enforcement efforts. 

While this approach should not require additional personnel 

or expense, it will allow the agency to use its existing 

personnel more efficiently, Trained officers will be able to 

devote their time to these investigations. Other investigators 

should reassign the case to an expert within the unit to maintain 

efficiency and expertise. 

The Commission believes that effective and efficient law 

enforcement is achieved through education, tr,,inim;; and 

635 Id. 
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individual engaged in sex with children thus supporting 

additional charges for child sexual abuse. 637 Pedophile 

offenders often maintain diaries recordlng their sexual 

encounters with children,638 When a suspect uses a computer to 

store infurrnation n,garding communications with other offi;;nders 

o~ as a personal diary the search should also include access to 

computer equipm,ant ancl records. 639 

In New York, police executed a search warrant on the 

residence of a suspected child ~olester and found he kept a 

cQmplete folder on each of his victims including phote>graphs and 

records of the dates the victim was in his home. 64O 

experi~nced proscacutor has reported that in ona half of child 

sexual abuse cases, proper searches racover photos of the 

defendant engaged in sexual acts with children.6,U 

A collection of •child erotica• may help to identify the 

individual as an offender, 642 and may strengthen the prosecution 

case. This is ~fspecially true when proving intent is cri,ticaL 

A wrestling coach accused of fondling a juvenile who .::laims he 

was merely demonstratin9 a wrestling hoh1 or technique would 

receive closer attention lf a search of his residence yields 

637 Miami Hearinq, VoL I, William Dworin, p. 44, 

638 !2_. at 33. 

639 Miami He,iring, Vol. I, Paul Hartman, p. 106. 

640 Miami Liearing, VoL II, Paul Der Ohannesian, p. 52, 

64l Id. at 77. 

&42 Id. at 232, 235. 



child er?tica in the f0rm of writings about such acts and the 

pleasure he jerived from them, 

Law en!orc.::nuent officers l()cated child pornograph'f· :::onsumers 

in rnc1ny states as a result ,)f the seizm:e of Catherine "Black 

One person on th,~ list was an 

., • opal r"·'est 1;,,,~g •~ Balt1·0> .. or", ~ar·yla• .. 1'.". 644 r.p1sc, .-, .. , . ,v ..... • .. " .. ,.. .. _ •~ 

police were able to execute a search warrant on his home and 

seize the i~dividual's album of sexually explicit photos of young 

boys based 1Jp<:m this informaticm, 645 They fnund "lo\•e letters• 

from the victims and additional pornugraphy,646 Poli. ce 

subsequently were able to locate one of the boys who was molested 

by the prieat,647 

The United States Cti.<,torns office, in r't. Lauderdale, 

Florida, and United States Postal Inspectors were conctwcting a 

joint child pornoqraphy investigation in the Ft, Lauderdal.,; area. 

During the course of the investigation, a business na,M.•d "Sun 

Images" wa!it identified as a producer. and distrihut()r of child 

pornography in the United States. Sun Images was located in rt. 

Lauderdale, Florida. The owner and operator of Sun Images was 

identified. 

643 
221-22. 

644 

645 

646 

647 

Further investigation revealed chat Sun Imaijus was 

Id. at 240; Miami Hearin,J, VoL I, Robert Northrup, p. 

Mia!'!i Hearing, Vol. I, Robert Northrup, p, 212-13. 

Miami Hearing, Vol. II, Kenneth Blsesser, p. 147. 

Miami Hearing, Vol. II, Alfred Danna, p. 272-73. 

Id. at 275. 
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the Special Agent in Charge, Tampa, Florida, for inveatiQAtion. 

The Special Agent supervised an investigation which showed that 

the addressee had two previous seizures of oh"ild pornography. 

The first was a magazine entitled Lust Boys and the second was 

Child Porn92ravhr Advertisements. 

Based on the previous seizures and other investigation, a 

controlled delivery of the Dreaa Sor magazine was made. Based on 

the controlled delivery, a search warrant was obtained for the 

addressee's residence. 

United States Customs agents and United States Postal 

rn:spectors surveilled the residence after the delivery of the 

magazine, 

delivered. 

while waiting for the warrant to be issued and 

While the surveillance was being conducted, the 

addressee arrived at his residence. Shortly afterward, a 

thirteen year old boy arrived at the residence on a bicycle and 

went inside the house. The warrant was delivered about five 

minutes lat1:ut, at which time the agents went into the house. 

Upon entering the house, the agents discovered the offender on 

the couch with the boy. Although both the defendant and the boy 

were clothed, it was obvious that the boy had an erect ion. rt 

appeared the agents had prevented further molestation from taking 

place. 

Although the offender was arrested, he was granted bond with 

the provision that the had no contact with anyone under eighteen 

years of age. lie was suspended from his place of employment as a 

guidance counselor at a middle school. 



During subsequent invest igat ioP, three other children were 

identified, through soized photographs of them, and that 

information was turned overd t.o the local sheriff's depa.rtaent. 

The parents of the children refused to cooperate i.n the inves

tigation because they tlid not want their children to testHiy in 

court. 

In August, 1985, the offender was sentenced to five years in 

the Middle District of Florida. 

sentence were suspended. 

Four 3nd one half years of the 

When making a request for a search warrant investigators 

should seek to expand the scope of their search beyond child 

pornography, In one investigator's experience over ninety-five 

percent cit the child pornography cases in which he used search 

warrants, both adult and child pornography were found in the 

possession of tht'l i:hild sexual abusers or child pcrnographers. 64 £1 

Sexually explicit, nadult" ,naterial is often used to lower 

the inhibition1S of child victims and should be an item sought. 049 

The scope of the search should include not only the suspect's 

home but also hi:s ,)r her off ice, car anj any other kno-..m place of 

habitation or storage. Pedophiles -..,ho are are involved in child 

sexual abuse are rarely without so~e portion of their child 

pornography in close proximity and often Keep material& in 

several different places. Warrants should be drafted to include 

..,ide range of mated a ls under tht" suspect 's control in a variety 

648 Kiaini Hearing, Vol. I, William Dwor.i.n, P-• 32. 

649 Miami Hearing, Vol. I , Kenneth Lanning, p. 225. 
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FIU)Ell/H, LAW ENFORCEMENT AGENTS SHOULD ASK THE CiULO VICTIM IN 

REPORTED CHILD SEXUAL ABUSE CASES IF PHOTOORAPHS OR FILMS WERE 

MADE OF HIM OR HER DURING THE COURSE OF SEXUAL ABUSE • 

. As part of expanding a law enforcement agency I s investi

gation into child sexual abuse and child pornography all 

inveS:tigators should determine if child.ren alleging sexual atu.1se 

were ever photographed in sexually explicit poses. 

The most obvious way to find such information is to 

uniformly ask the child victim if photographs were taken. This 

technique sihould be employed for effective investigation and will 

undoubtedlf highlight the interwoven connections between child 

sexual abuse and child pornography. An investigation of one 

offense should not eliminate an examination of related 

offenses. 651 Law enforcement officera should acknowledge that 

child sexual abuse is the basis for the production of child 

pornography. 

THE DEl?ARTME.\NT OF Jl!STICB SHOULD APPOI~T A NATIONAL TASK FORCE TO 

650 Miami Hearing, Vol. I, Kenneth Lanning, p. 233-34. 

651 •rn 901 of the child sexual exploitation causes. 
the children admit that at one time or another they were 
photographed." Miami Hearing, Vol. n, Dermis Shaw, p. 117. 



CONDUCT A STUDY OF CASBS THROUGHOUT THE UNITED STATES RE!l'LBCTING 

APPARENT PATTERNS OF MULTl-VIC'I'IM, MULTI-PERPETRATOR CHILD SEXUAL 

EXPLOITATION. 

The Comll1ission has heard testimony regarding alleged multi

victim, multi-perpetrator child sexual molestation rings 

throughout the country. few of the investigations of these rings 

have resulted in successful prosecutions. Multitudes of children 

have related expnriences of being photographed by the alleged 

molesters, and others have commented on the '"quick reinova l" of 

v;:,lumes of photographs prior to law enforcement searches, In the 

estimated twenty-fiv• investigations throughout the country 

involving alleged ritualistic molestation of pre-school children 

not one photograph has been discovered to substantiate the 

children's stories. 

Even in the face of clear medical evidence of sexual 

molestation of l!lany of these children, the young ages of the 

children and the procedures in the criminal courts have co11bined 

to trndertnine and destroy effective prosecution. Given the 

striking sill'lilarities in the nature of the alleged sex cril!Hl!S 

coromitted against children in thes@ rings and the consistent 

inability of the local law enforcement and child protective 

services systems to effectively investigate and p:rc,secute, it 

appears likely that future cases could result in similar 

unsuccessful efforts within the juliltice syst~m. 

A national task force should pursue extensive study for the 

purpose of establishing or discarding, 
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a. Possible links between multi-victim, multi-perpe

tt:<1tor child sex rings and pornogra~~hy; 

I). Possible linkages among multi-victim, multi-p.trpe

tratcr child sex rings throughout the United 

States; 

c. Production and distribution of child pornography 

through these orgainzed sex rings; 

d. Possible links between sex rings, child porno

grapny and organized crime. 

The task force should then develop a report incl\HHng recoro

mendat ions for ruore effective investigation cf child sexual 

expl0itation cases reflecting these patterns of conspiracy. The 

task force would include a~ong oU,e:rs, federal agenc.r' 

headquarters representatives. The task force should have the 

necessary budgetary and personnel resources to allow ongoing 

investigations in tl1e field. 

Th• task force should include interdisciplinary represen

tatives and investigators with demonatrated skills and experience 

in multi-victim, multi-perpetrator child sexual exploitation 

cases. 

D. RECOMMBNDATIONS POR STAT8 AND LOCAL LAW ENFORCEMENT AGENCIES 
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LECC for the investigation and prosecution of child pornography 

cases. 656 Thia example can also be used as a model for the LECC 

subcommittee specifically designed to address the problem of 

child pornography. In addition to general enforcement efforts 

the LECC may serve to make sugoeations for regional or statewide 

programs. 

MAINTAIN CONTINOUS TRAINING PROGRAMS FOR OFFICERS IN IDENTIFI

CATION, APPREHENSION, AND UNDERCOVER TBCHNIQUBS OF CHILD 

PORNOGRAPHY INVESTIGATIONS. 

State am:! local agencies may participate in LECC sponsored 

training programs and should also participate in programs 

conducted through the Federal Law Enforcement Training Center. 

These agencies should also develop regional or local training 

programs. These localized programs should address general law 

enforcement techniques needed in child pornography cases as well 

as concerns peculiar to the region. These programs will enhance 

law enforcement efforts through a mare coordinated base of 

communication among agencies within a geographic area.657 

Law 

656 Chicago Hearing, Vol. II, Frederick Scullin, p. 38-41. 

657 The discussion, Recommendations for Federal 
ncias, in this Chapter. 
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STATE AND LOCAL LAW ENPORCE::MENT AGEtlCIES SHOULD PARTICIPATE iN A 

NATIONAL DATA BASE ESTABLISHBD TO SERVE AS A CBtf!E:R FOR STATE: AND 

LOCAL LAW ENFORCEMENT AGEt·KIBS TO SUBMIT AND RECEIVE £NFORl'IATION 

REGARDING CHILD PORNOGRAPHY TRAFFICKING, 

~' The discussion in Recommendstions for federal Law 

Enforcement A9encies in this Chapt0r, 

RECOMMENDATION 65: 

STATE ANO LOCAL LAW ENfORCEME~T AGE:NCI8S SHOULD BAVF, PERSONN!i':L 

TRAINEu rn CHILD PORNOGR.•.PflY INVESTIGATION AND WBEH POSSIBLE THEY 

SHOULD FORN SPECIALIJED UNITS FOR CHILO SEXUAL ABUSE AND CHILD 

PORNOGRAPHY INVESTIGATIONS. 

~• The discussion in Recomnendatioo for Federal L~w E11forctomont 

Agencies in thi5 Chapter. 

RECOMMEtlD!VrlON 66: 

STA'21:: MW LOCAL LAW B:HORCE!otEW!' ~GENClES SHOIJLD UE,E SF.ARCH 

WARRANTS rn CHILD £XPLOITATION CASES EXP!DITIOUSLY AS A Mc'.A!,:S OF 

GAtilERlNG RV[DEHCE AND FURTHERING THE OVERALL INVESTIGATION 

EFr'ORTS IN rHE CH I Li) PORNOGRAPIH' ARBA. 

See, Th€ <hscui:;c;ion in Rec0ro:r.endatixm tor Federal !,aw Enfon:ement 

Agencies in this Chapter. 

RECOMMENDATION 611 

STATE AND LOCAf, I.AW ENFORCEMENT OFFICERS SHOULD ASK THE CHILD 



VICTIM IN REPORTED CHILD SEXUAL ABUSE CASES If PHOTOOAAPHS OR 

FILMS WERE MADE OF HIM OR HER OORING THE COURSE OF SEXUAL ABUSE. 

!!_!, The discussion io Recommendation for Federal Law Enforcement 

Agencies in this Chapter. 

E. RECOMMENDATIONS !'OR PROSECtlTORS 

RECOMMENDATION 68: 

THE UNITED STATES DIUi'ARTMENT OF JUSTICE SHOULD DIRECT UNITED 

STATES ATTORNEYS TO PARTICIPATE IN LAW ENFORCEMENT COOORDINATING 

COMMITTEE TASK FORCES TO COMBAT CHILD PORNOOAAPHl'.. 

!,!!, The discussion in Recommendation for Federal Law Enforcement 

Agencies in this Chapter. 

FEDERAL, STATE AND LOCAL PROSECUTORS SHOULD P~RTICIPATE IN A TASK 

FORCE OF MULTI-DISCIPLINARY PRACTITIONERS AND DE:VELOP A PROTOCOL 

FOR COURTROOM PROCEDURES FOR CHU:.D WITNESSES THAT WOULD MEET 

CONSTITUTIONAL STANDARDS. 

Proaecutora muat be aware of the special can■ lderationa 

involving a child victim-witness. In many atates chUoren of a 

certain agea are presumed incompetent ta teatify. When the child 

is the only witness to a crime, such aa child pornography and 



related crimes, prosecutors face special problems, 

Prosecutors should work with other professionals including 

la"' enforcement agents, medical and 1urntal health profeseionala 

and social service personnel, involved in child pornography cases 

to dovelop a courtroom protocol which maintains the integdty and 

emotional well-lNing of the child as well as pres.ervl.nq the 

constitutional rights of the defendant, 

The task force should specifically address a number of 

issues, First, the number of repetitive questions aaked of a 

child witness during the trial should De limited. A child may 

become easily frightened when repeatedly asked questic,ns durin;,; 

the tdaL Ttiis lengthy process increases the t rau111a and sense 

of 911Ut in victims associatod with these crimes. Th8 task force 

should develop methods of support for the child through this 

period while insuring the defendant •s riqht to ccH1frontation. 

The pro~ecutor specifically may reduce this trauma by 

objecting to repetitive questioning on the grounds of 

harrassment. 65 8 The prosecutor should e~phasize the special 

emotional fr11ilty of the child in making the objection. 

Prosecutors should develop gui<ielines to qualify a child as 

a competent witness. \>'Jhi le very young children may be incapable 

6'.>8 Fed. R. Ev, 611 provides; 

(a) Control By Court. The court shall exercise 
reasonable control over the mode and order if interrogatin,;i 
witnesses and presenting evidence so as to ( l} make the 
interrogation and presentation effective for the ascer
tainJ11ent of th.a truth, { 2) avoid needless consumption of 
time, and { 3; protect witnesses from harassment or undue 
embarrassment, 
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of communication, those who are articulate should be presumed 

competent until the testimony demonstrates otherwise. In 

questioning a child witness prosecutors should be permitted to 

use age appropriate language and allow the child to respond in 

terms with which they feel comfortable. Children should be 

permitted to use anatomically correct dolls, if necessary, to 

demonstrate the manner in which they were posed or molested. The 

determination of credibility should be left to the jury as it is 

with any other witness. 

Prosecutors should attempt to avoid delays in preliminary 

hearings 1xnd trials. Repeated delays add to tile co~fusion and 

trauma of a child witneas. Prosecutors may develop a priority 

calender for child pornography and related cas:ea. These guide

lines should be used to preserve the credibility of the child 

witness as well es eliminate the extent of tba traPl!a cawsed 

axtens:.ive delays in judicial procedures. 

Prcuu\leiutors :may aleo consider the t.u:ie of closed circuit 

television to present the ch.i ld' s teat•ony. This would 

eliminate m~~:r b1f the <U~r~ctions a <i'hMd wht1ea faces. A 

child is normally apprehensive in a new environment and will be 

1:eluctant to testU:¥ forthrightly. The clo1Mi!d i:d:rcu~:t. television 

bould enablie a el:tlild to t~ti• and be Mi:t~ to cn:oss

e:uudnation without being ibth,tidated b;y the .::ourtroom 

proceedings or the presence of the defendant. 

'the taslt force elloold also consid@r developimg miru;ie;i; 

coordinate criminal, civil and family law proceedings. 



addition, the protocol should consider the use of grand juries in 

place of preliminary hearings. These guidelines would maintain 

the integrity of the judicial proceeding while eliainatinQ any 

unnecessary trauma for the victims. 

recommendations should clearly safeguard the constitutional 

protections afforded the accused. 

PROSECUTORS SHOULD ASSIST STATE, LOCAL AND FEDERAL LAW 

ENFORCEMENT AGENCIES TO USE SEARCH ~RANTS IN POTE~TIAL CHILD 

PORNOOAAPHY CM.ES AND RELATED CHILD SEXUAL ABUSE C.ASES. 

~' The t'UtH:1.uu;ion in Reconunendatioms for Federal taw 

Enforcement Agencies in this Chapter. 

UCOMMENDATIOO 11: 

STATE, LOCAL AND FEDERAL PROSECUTORS SHOULD ASK THE CHILD VICTIM 

IN REPORTED CHILD SEXUAL ABUSE CASES IF PHOTOGRAPHS OR FILMS WEU 

MADE OF IHM OR: HER OORitiG THE COURSE OF S.EXUAL ABOSE. 

!!..!,, The discussion in Recommendations for Federal taw 

Enforcement Ac;iencies in this Chapter. 

STATE MD LOCAL PROSJiK'.UTORS SHOOLD USE THE VERTIC;:\.L PROS!CUT100 

MOD!L FOR: CHILD PORNOGRAPHY AMO RELATED CASES. 



handl a particular criminal case from its to its 

conclusion. In cases involving sexually abused or exploited 

children the young victims are often very fr at the 

prospect of into court. Sometimes the procedures that the 

victim must go through such as meeting new people 

continuously repeating his or her story add to the trauma. 

and 

When 

the same prosecutor handles the case it enables him or her to 

work with the victim on a continuing basis, gain the child's 

confidence, and prepare the child for trial. 

The vertical prosecution model also ensures that the case is 

not passed on to another prosecutor who may be unfamiliar with 

the facts or law involved in the prosecution. In California 

Governor George Deukmejian has established a grant program 

through the Office of Criminal Justice Planning to implement the 

vertical prosecution in model prograrM involving child sexual 

abuse and child pornography case. 

F. RECOMMENDATIONS FOR THE JUDICIARY AND CORRECTIONAL FACILITIES 

RECOMMENDATION 73: 

JUDGES AND PROBATION OFFICERS SHOULD RECEIVE SPECIFIC EOOCATION 

SO THEY NAY INVESTIGATE, EVALUATE, SENTENCE MD SUPERVISE PERSONS 

CONVICTED IN CHILD PORNOGRAPHY AND lU!tATED CHILD SEXUAL ABUSE 

CASES APPROPRIATELY. 

Recognizing that pedophile offenders and child pornographers 
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pose unique pr.oblems in the judicial and penal ,;ystems jud9t1s a:.d 

probation officers must be ad~quately educated. A judge or 

probation officer can have a significant and positive impact on 

the Gffender only if he or she is fully knowledgeable abm.1t the 

si tua t ic,:1. 

Offenders in chtld porngraphy cases rarely go to trial.659 

He or she generally enter& a plea and procee~s to s~ntencing. 660 

The judge d<:les not have the beoof it of the ev ioence obtained 

throu,Jh trial before considering an apptopri;J,te sentence. 

The judge must bear the burden of thoroughly assessing the 

defendant and the offense. The judge must actually view the 

child pornography to make this evalu<1tion. the judqe should not 

only be made a"'are of the nature of the pornography and ,~lated 

sexual ab1me, but he or she must be fully aware of the: quantity 

and type of materi<1l a defendant may possess. !-tany jc:dges l'lold 

the mistaken belief that child pornography offeodeca are less 

insidious because they are professional people within the 

com:1nuni tr. 66 l A judge should examine the child porr.oqraphy and 

be aware of the abuses attributable tc its production in order to 

fu~ly evaluate tbe offender before sentencing. 

The judges and probation officers should be fully inforl'l\ed 

about th11 latest sccial science and medical information regarding 

pedophile offenders and child sexual abusers and their 

Miami Hearing, Vol. II, Joyce Karlin, p. 153. 

!:!· 
Miami Hearing, Vol. I, Kermeth Lanning, p. 251. 
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s.usce:rYtibili.ty to treatr•t-:-nt or behavior modificati-o-n~ Ther--apl.sts 

and other professionals who have studied pedophile off~nders 

t·urrentlv e'tpress a qre,,t deal of d,:-,ubt as to th.;, viability of 

should focus th•ir attent:on toward the need to protect sociecy 

and potential victims in addition to theraputic efforts for 

pedophile ,'.lffenders.663 

662 The Commission has heard testl~ony from several law 
enforcement offlcers, prosecutors and t~arapists dis~u5sicg the 
recidivi!'lt pattern of pedophile offenders. See, e.q., Miami 
Hearing, vol. I, .,Jilliam £Morin, p. 22. -- -

663 The following is excerpts from a telephone conver
sation betwnen <'I pedophile offender and a child victim. Law 
enforcement agents have stated that discovering and recording an 
actual conversation between an alleged pedophile and a victL~ is 
rarely discovered. 

Sqbject. Uh, okay, Tell us when you're g,;ing to be nine. 

Victim, May 1:l, 

s. That's pretty soon Anq,~L 

s. It's remarkable and I'm \lfondering if she's in her blue 
jeans? 

V, No, 

s. You're not in your blue jeans? 

\/., No, I'm in something like blue jeans. 

S, Oh, I see, okay (Pause) blue jeans are falling out of 
fashion aren't they baby. 

s. They don't wear them too much anymore, 

v. Nope I don't even have any that fit, All I have is pants. 
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S, In ether ~ords you're goi~q out of your blue jeans baby? 

v. Uh, ~um, I only have two pairs that still fit me. 

S, That's ;;unazinq she is getting to be so curv,, that she 
dQesn't fit her blue jeirns anymore, (Pause). I ClHl tell 
sha'R grinning. 

V. Laughs. 

~- You're RO sweet. You're jusc a precious little Anqel. Are 
you still standing on your head baby? 

s. You know what I'm interested in, right? I'rn intet>:lste-1 in 
playing, right? 

v. 
s. 

" ,,, . 
s. 

s. 

v. 

v. 

s. 

V, 

Right. 

Is it alright if we hava all three? 

Okay, 

Uh hun,. 

Honestly•, 

Yean, 

That's great we'll all three play th~n okay? 

Okay. 

In other words we'll tickle ours and you'll tickle youra 
ri~ht. 

Right, 

Okay, 1:,hat's my girL 

You know what ,..,:>uld be <Jood? 

What. 

If you gave me your phone nmnber bec~use lhE>1, s~meti'l"'les I 
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could call you if my Mom's not off on Tuesday or Thursday 
soffl£1!times she's at work on Tuesday or Thursday. 

s. see, , I 1.mderstand however sweetheart for a Uttle 
you do me a favor and just bear with mu~ be 

with me, okay, for a little while? 

V. Okay. 

s. It'll be a good idea as a matter of fact scm:ietimes if she's 
not off on Tu1es,datv and Thursdays l could call and say let me 
speak to Sam you have to do is say you have the 
wrong m .. 11:nber 

V. Right. 

s. And that would protect us. Can you take your panties off. 

v. What? 

s. Can you take your panties off while we're playing. 

s. She'll tell you it's alright. 

V. Okay, I'm back. 

s. Ask her if she thinks its alright. 

v. You ask her. 

s. Oh, okay, alright ah, sweetheart we were discussing the 
poiu:1ibility of playing while you were gone from the phone 
and I wanted you to know all three of us to tickle ourselves 
wh.ile we were talking okay, alright, do you understand? 

V. Uh, huh. 

s. Let me put it this way, it would make me very happy if you 
took your panties off, okay. 

v. Well, guess what. 
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v. l can't. 

V. Bectause. 

s. Because of what. 

V. Well, I'm down~tairs and my brother and sister will be 
coming home. My sister always runs into Pli' roO!ll. 

s. Hold it now, you're downstairs. 

s. And wcn't they sea you when they first come in? 

v. Yeah. 

s. So what you need to ,jo is hang up thia phone ~nd go 
upstairs. 

s. Okay, de me a favor go upst.airs first and then come back 
down and hang this phone up. 

V, Okay, 

s. Or if you want me to hang this phone up and l'll call you 
back and you can answer upstairs. 

s. Why don't we ao that you hang up this phone up and I'll can 
you back and you can answer upataixs. 

V, Okay, 

s. Alright okay. 

V. Okay. 
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s. Okay, re going to hang up now .•• 

v. Right, except for one thing. 

s. Except for what. 

v. My blinds are open. 

s. Your what, 

v. Blinds. 

s. Oh, we'll hold on while you close them. 

V. Okay, 

s. She is just adorable and think aoout ho11r thoughtful she is 
how intelligent she is. I mean didn't you think that was 
remarkable that she would say my blinds are open. 

s. You betcha she's a very intel.Ugent young lady. n•s just 
del :me I'm so proud of her. 

v. I ' m back • 

s. And I'll betcha that you've taken your panties off now. 

V • Um, l:hUll!!l'l. 
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S. Yow' :e completeli,• \!:-,clothed from the waist ,jown you still 
have your blouse on though, 

V, Riqht. 

S, Okoy, s0 ;o1hen '.J'OI.I hear: your brother and sister come hol!le you 
can put your cloth<::B back on real quick, right. 

V. Riqht. 

S. Th::tt's good, isn't fun to do so.::ething sweetheart and know 
that you can get away with it that it's perfectly safe. 

v.. Yes,., 

s. It is fun isn't? 

v'I um, hmm. 

S. Have you .. ivec, have you ever wanted to play with someone 
like t~is in person? 

v. Um, hmm. 

s. Tell us abnut it. 

V. W~ll um you gav~ me t:he idea so 1 tried it. 

S, With lihO'? 

V, I just called someone I don't know who they 1tere. 

S. Oh, you did? 

V. But I looked it up in the phone book, I didn't look for any 
certain name. I just looked for the number. 

S, Oh, I see in other words you got nu11tbers out of the phone 
book. 

V, Right, 

s. Well, it• s not Y' 11 tea,::h you h,)w tr, make up numbers one of 
t.hese days Swt1s,theart, it• s really not neceaeary to go to 
the !?hone, book. And, however, I want to find out you talked 
to someone? 

v. Um, h111111. 
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s. And how old a person was it? Could you tell? 

s. Was it a man or a woman? 

v. Man. 

s. Did you tell him that you were tickling 

s. Did you tell him that you were tiekl 

V. No. 

s. Did you get him to tickle his? 

V. Mo. 

s. Well, what did you all do Sweetheart? 

V. Talked. 

s. Tell me about what, come on. About sex? 

s. What did you all talk about, tell me now. 

v. Well, we just talked. 

I see, but ah, you didn•t talk about sex. 

And he didn't talk about wanting to be with you or to see 
you or meet you or something. 

he would like to come over to our house. 
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s. He did, he said that. 

V. Um, h1r.1n. 

S. He did, 

V. But I said he couldn•t. 

s. Anqel, you didn't give him your address, I hope. 

V. No, 

5. Okay, golly that worried triat kind of thing worries me, 

s. Well, sweetheart its alright for rou to talk to anyone on 
the phone anyone t;ut don't give them your pho:1e nUJlber and 
don't tell them your address, And certainly don't tell them 
your last name, okay. 

V. Oio:.ay. 

S. Because that way you'll be perfectly safe as long .,,s 'lOU 
dor:'t qive them your phone nu111ber as long as you clon't give 
ther's your address and as l<Jr1CJ as you don't give the,!\ yovr 
last name. Okay? 

V. Okay. 

s. That way you'll be perfectly safe. That way you can talk to 
anyone on the phone y,:,u want t:o as long as you don't t.el l 
them your- p:~one number, your name, your address, olo;;ay. 

S, Those things a:\, are if you q,we them anyone of those things 
it could be dangerous to you sweetheart. It could be I'm 
n::,t saying it wo;.Jld be norma 1.ly, it ,::irobably wouldn't be but 
it could be see. 

V. Ur.,, hmm, 

s. I <k;::'t want to rl\ake you unnecessat:ily afraid, I ..,ant you to 
nakeup numbers and talk to people that's fine but protect 
yoc:rself in the process and as long as you don't gi<,re them 
your phor1e nul'llber your address er y•)\H: name yo:.,' re safe. 
You can tell them your first nane tlHt's alright. (Pause}, 



Until an effective treatment method is widely accepted and 

implemented judges and probation officers must evaluate and 

supervise pedophile offenders carefully. Pedophile offenders who 

are incarcerated after an offense simply may use their time of 

confinement to plan their life and future offem,es upon release. 

One pedophile offender wrote from his prison cell, 

I plan to get into photography in a bigger way when I 
o•t out. While I am in !Hilre I am studying photography 
and plan to set up a part-time business. I plan to be 
very discreet too. I was getting a little careless and 
look what it got me. This is one area where discretion 

Anyway, since you•ve talked to me, have you tickled yourself 
when you went to sleep? 

s. Good. That's alot of fun isn't it. Sweetheart? 

v. um, hmm. 

s. n is. a.as it gotten to where it feels real good yet. 

V. No. 

s. Well, it will you just keep tickling it and it will, and 
when you go to sleep sometimes when you're tickling it does 
it get real juicy? 

v. Does it get what. 

s. !:)oes it get real wet, real juicy? 

s. Wall, it will. And do you know what it me2u1s, when it gets 
real wet and real juicy. 

S. lt means that you're learning how to do it better. 
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and caution are absolutely essential.664 

There are s,,veral pt·o!)lems which have prevented this prNJ!'!!Jrt 

from :)e'ing in1p:.emented. First, t.here is a lack of effective 

treatment plans. An effective treatment plan should be d-.ivelope,1 

which results i~ a long term behavior modification with a 

significant reduction 1n recidivism rates. 

A second problem associated with an incarceration and 

tniatment pn::,gram is a concern of its coercive nature, If a 

program is structured to make early release contingent upon 

cooperati·:e participation in a treatment program, a cQrrectional 

facility may be subject to allegations of coercion and violations 

oF the offende~•• constitutional rights. 

In the absence of an effective treatment program, a :;udg.;; 

and a prot1ation officer should b1~ aware of the perpetual i::;hreat a 

pedophile offender poses to society. The only viable alternative 

in the abs..-nce of a•, effecti·,:e treatm~nt prograro is a substantial 

period of incarceration. The incarceration should effectively 

re.move the offenrler from soc:.et', and prc,toct. tile community for a 

siqniticant perio,:'I of tin:,e. 

Incarceration serves several different purposos. 

ssrve to deter potentlal offendara, to protect soci~ty from this 

individual and to provide retribution against the off~ndor. Each 

of these factors need not be th8 basis for sentencing in every 

case. 

664 Miami Hearing, Vol. I, William Dworin, p. :.5. 
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offend,:;rs. One such communication was aent to an undercover 

police officer. 

•Now I ~as arrested and all my photographs, books, 
manazines, slides, flims, wer:e confiscated, Since July 
19; I have been here in ,a state hos pi t,al that treats 
111<.in with sex offenses. I w11s first sent hert:1 for 
obser~~tion and committed here on November 3 for an 
indefinite period. That is why :r was so happy to hear 
fr<Jm yo<J, as I no longer h,n'd the contacts with young 
9irls l used to. I still havB the same interests, out 
I am temporarily at a standstill. I was into 
photography quite a bit and managod ta take some shots 
of Lisa and several of my students.666 

The correctional facility must be kept apprised of these types of 

~:omrnuni.ques ,1nd they should be c0:1s1dere,1 during parole hearings 

or evaluations e~r release. 

RECO~MENDhTION 751 

JUDGES SHOULC cse, NHEN AP~ROPRIATE, A SENTENCE OP LIFETIME 

PROBF\TION FOR CONV!CTBD CHILD PORNOGRAPHERS, 

Pedophile offenders present a continuing threat to society 

since there presently is nc universally accepted course of 

treatment for a pejophile offender. In the absence of effective 

treataant a convictud pedophile offender must be continually 

!11.onitored subsequent to his <:>r her releasi:,,. The most effective 

method of monitoring a pedophile offender is through the 

imposition of lifetime probation as a part of the initial 

666 Miami Hearing, Vol, I, William !Norin, p. 14-15, 
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senter,ca. 

Lifetime probation gives probation personnf,l the ability to 

continually monitor the pedophile offender while he or she is 

able to attempt to rejoin society as a producti11e member. The 

pr,:trn.tion s•1ould be col'ditioned upon special factors inc1ud1nq 

prohibition of unsupervised co~tact with children as contact well 

as any contacts with other pedophile offen~ers. 

A lifetii•e super11isec probation ten11 will requf.re the 

dedicateJ efforts of federal and state probation officers, The 

officers must devote substantial periods of Lime to these indi

•,1i<fo.21ls to ensure compliance with the ter1,s of the probati.on, 

In s,:,ine situations the judge may impose a term ot 

unsupervised lifetill'le probation, This would elirdn&te the 

enon11ous tn..irden on the probati.::,n officers while maintaining legal 

control ov~r the offender. The judge should carefully evaluate 

the offen,jer and sele•~t the terms of probation )jhich would be 

most effective and least tiurdenso1ne on the penal and jmHcial 

systems. 

RECOMMENDATiml 76: 

PRE-SENT&MCE REPORTS CONCERNING INDIVIDUALS FOUND GUILTY OP 

VIOLATIONS OP CHILD PORNOGRAPHY OR RELATED LAWS SHOULD BE BASED 

ON SOURCES or INFORMATION rn ADDITION TO THE Or'FENDER Hil'ISE[,P OR 

HERSELF. 

Probation officers, psychiatrists and psychologists nave 

extensive contact with defem:lants and their counsel in the course 
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of preparing presentence reports. Defendants and their counsel 

often provi.de court personnel with most of the information used 

in compiling these reports. 

Information supplied by the defendant about himself or 

he!'self and the offense may be ina,;:curate or incon1plete and it 

usually overlooks the victim's perspective. Sources of 

informati,on other than the <lef~ndant must be tapped to 'Jive the 

sentenci1v,, jii<lge th~ r~ost accurate information. Such infor"Hlt ion 

should include but noed not be limited toz investigative 

reports, victims' statements and interviews, interviews of 

witnesses and persons familiar with the offender's habits, a 

report of any guardian ad litem representing the victiM; 

examination of physical evidence such as pornography created or 

possessed by tne offender; a review of diaries, audiotapes, or 

videotapes created by the offender; and the offender's criminal, 

correctional, mental health, educ,:itional, military, and "1ork 

records,667 

Child sexual abusers often move to another city or state 

after public exposure or when the:t c<>me under suspicion. The 

667 on ,January 20, 1984 a federal grand jury in the 
northern district of New York handed down a twelve-count 
indictment aqainst a child pornographer. fie eventu,,lly plod 
guilty to five cc,mts of mailing child pornography and on May 4, 
1984, was sentenced to ten years ln prison on each of the five 
counts, to run concurrently, and ordered to undergo three months 
of psychiatric examination at a federal facility, due to his 
suicidal tendencies. The judge in this case lat<n· reduced the 
sentence to two yi::Jars in prison followed by five !(18/i!LCB probation 
as a result of the psychiatric findings that were conducted b1• 
the United States Bureau of Prisons. Washington, o.c., Hearing, 
Vol. I, Daniel Mihalko, P• 156-57. 
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&Gntencino judge then should obtain records from jurisdictions in 

which an offender has previously resided. Victiros~ proeecutora 

and investigators should provide information at their disposal to 

those conducting presentence evaluations. 

STATE AND FEIHERAL CORRECTIONAL FACIL!THS SEOULD RECOGNU:!s THE 

UNIQUE PROBLEMS OF CHILD PORNOGRAPHERS AND RELATED OFFENDERS AND 

DESIGNATE APPROPRIATE PROGRAMS REGARDING THEIR INCARCERATION. 

In the Southern District of California, a defendant was 

convicted of transporting material involving the sexual 

exploitation of children and importing obscene merchandise. 663 

The trial court sentenced the offender to the maxi!'I\UJU punishaent 

and requested a study by the Bureau of Prisons regarding what 

treatment he might receive .669 The study was conducted by a 

Bureau of Prisons paycholoqiat who had never previously treated a 

pedophile offender.&70 The psychologist found the defendant 

amenable to treatment, yet could not recommend a federal 

institution that was capable of providing the treatment.611 A 

community treatment proposal was recommended, which in the 

prosecutor's view$ failed to take into account the danger the 

668 Chicago Hearing, Vol. I, Joan Webber, P• U2. 

669 Id. 

670 ~- at 193. 

671 Id. at 195. 
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defendant posed to the aonuminity if ralaased.672 The Federal 

Bureau of Prison■ ha■ acted to prevent• raaurranae of thla 

1,_n:oblem. To avoid any misinterpretation by the courts in the, 

future, the Bureau of Prisons has instructed their mental health 

staff members to go beyond the apecHic mental health issues and 

to consider making recommendations for confinement baaed on 

factors other than treatment goals in cases where such• sanction 

is indicated. 

Pedophile offenders and child pornographers present a 1.mique 

and difficult problea in correction facilities. The nature of 

the offenses for which they have been convicted make pedophil• 

offenders and child pornographers the lowest class within the 

prison social system. They may be subjected to verbal and 

physical abuse by other inmates but this factor should not cause 

judges to avoid incarceration when necessary. 

To provide humane incarceration pedophile offenders and 

child porno9raphers should receive special !zed attention from 

correctional officials. Correctional departnenta may need to 

provide areas within a designated facility for convicted child 

lHUt1.u1l offenders to eliminate the threats of harm from other 

inmates. The facility should also attempt to develop apecific 

therapy programs as they may become known for pedophile& in ,rn 

attempt to prepare them for their reemergence into society. 

The prognuns will be an attempt to recognize the special 

probleas a pedophile offender or child pornographer encounters 

672 
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,:;h,ring his or her period of incarceration and should focus on 

safety and 

FEDERAL, STATE AND LOCAL JUDGES SHOULD PARTICIPATE IN A TASK 

FORCE: OF MtH:l'I-DISCIPLINMY PRACTIONERS AND DEVELOP A PROTOCOL 

FOR COURTROOM PROCEDURES FOR CHILO WITNESSES THAT WOULD MEET 

CONSTITUTIONAL STANDARDS, 

The discussion in Reco!l'llnendations for Prosecutors in this 

Chapter. 

G. RECOMMENDATIONS FOR PUBLIC AND PRIVATE SOCIAL SERVICE 

AGENCIES 

PUBLIC AND PRIVATE SOCIAL SERVICE AGENCIES SHOULD PARTICIPATE IN 

A TASK FORCE OF MULTI-DISCIPLINARY PRACTITIONERS AND DEVELOP A 

PROTOCOL FOR COURTROOM PROCEDURES FOR CHILD WITNESSES THAT WOULD 

MEET CONSTITUTIONAL STANDARDS. 

Public and private social service agencies should lend their 

expertise to help develop appropriate courtroom procedures. Many 

of these guidelines should focus on the oevelopment of 

programs for child victims. 

In California, a group of preschool children were allegedly 

molested and photographed by teachers at the Children's Path 
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preschool.673 Physicians found conclusive medical evidence that 

fifteen of the children were sexually abused. 674 A two year old 

reported to her parents instances of controlled substance abuse, 

sodomy, and oral copulation. She also stated that photographs 

were taken.615 Since the time the child told her parents of this 

situation, she has been recl/livinQ paychotherapy cm a w1111,.1kly 

basis. Her parents have alee sought therapy.676 None of the 

offendera, were tll::'ought to trial becai.use their victhts were too 

young to be competent witnesses in court.617 

Social services agencies a,hould develop ,;iuidelines to assist 

child witnesses in the courtroom.6713 The progrruu which result 

may take the form of an advocate to assist the child through the 

judicial process. This person would be assigned to the child and 

would be concerned only with the welfare of the child rather than 

a particular judicial outcome. 

SOCIAL MENTAL HEALTH¥ AND MEDICAL, SERVICES SHOULD BE l'm:)VIDED W'OR 

CHILD PORNOOMPHY VICTIMS. 

673 Miami BearimiJ, Vol. I; Laura Brerman, p. 93. 

614 !!!• at 95,. 

675 !!!_. <lit 93-H. 

676 !!!• at 94. 

617 ~- at 95. 

For a more coaplete discussion !!!.• Recornaendations 
for E>rosecutors in this Chapter. 



In many cases, the official intervention into child 

pornography cases involves only legal and prosecutorial action 

against the perpetrator. Often, the identities of children 

appearing in pornographic photographs seized from the homes of 

pedophile offenders or child pornographers are never established. 

If the child pornographer is not a member of the family, the case 

will not be referred to a child welfare agency for protective 

social services. Child victims of pornography are frequently 

used as witnesses for the prosecution and aubaequently abandoned 

by the social, medical and mental health services systems. 

Child victims of pornography and their families should 

receive a full range of supportive services including COffiPetent 

medical evaluations and treatment, access to family therapy and 

peer support groups, legal counsel and guardians ad litem. 

Because child pornography and child sexual abuse are so 

intrinsically related, certain treatment models for victims of 

child sexual abuse can be applied to victims of child porno

graphy. Children who are involved in treatment for child sexual 

abuse often reveal that pornography was used by the perpetrator 

as a threat to prevent the child from disclosing the sexual 

relationship. 

Model child sexual abuse crisis centers have been developed 

to integrate social, medical and mental health services tor 

suspected child sexual abuse vict.ims. Child sexual abuse centerll! 

can provide medical assessment, psychological, psychosocial 

evaluation and crisis intervention services to suspected victims 
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of ~~hi l d sexual abu!3~ and their farni lies ,679 cvaluaticm teams 

may consist of a physician, nurse practitioner, psychologist, 

social worker, and children's services worker. The 

multidisciplinary team approach can be used in the initial 

evaluati:,n activities of the center and in the d,:,velopment :)f 

follow-up plans, includin9 refert:~ls for law enfon~~suent and 

children's pr.otectivo services, court action, and psychological 

treatment, 

In additi()n, many runaway and homeless children ar,:, enticed 

intc pGrncgraphy a;: prostitution, or re~ort to theft in order to 

survive.68O Early intervention into their lives can provide a 

viable deterrent against other cri~es. Without intervention, 

679 Model Crisis Center Programs include the San Diego 
CBnter for Child Protection and the Lost Angeles Child sexual 
hbuse Fa~ily Crisis Center. 

Los 1\nge1es County also completed a study on runa'Way and ho!lleless 
youths. Under the auspices of the Los Angeles County Board of 
Supervisors with participation of the tiepartm0nt of Children's 
Services, the Dependency Courts, law enforcement, and in 
conjunction with the privat~ sector, a project has been proposed 
consistin,;i of the followinQ col'Qponents designed to assi!,t these 
children to deve.lop meaningful lives: 

Identification of child 

E~tablish netvork of referral resources 

Intake of child into system, including emergency 
shelter placement 

expedited court handling 

Development of more suitable placement alternatives, 
trea.tlllent and handling rasol.lrcas, lnchiding a r:-0w 
shelter, 

~• The discussion of Victimization, 
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th••• children may go on to more serious crimes when they are no 

longer desireable to pimps and porno<;iraphers. &lH 

681 "Runaway and homeless youth come from highly 
disor<;ianiz&d families, and, in many cases, their behavior may be 
the result of past physical or sexual atmse. f'ifty percent of 
the young people have not voluntarily left home but have been 
puahed out or encouraged to leave by parenta. Fewer than half of 
these youngsters have a realistic prospect of ever returning to 
their families. out on the street, these children are exploited 
by pimps, drug pushers and peddlers of pornography. Their health 
and uotional problems are severe. Runawavs and hoiaeleas youth 
are unable to care for themselves adequatel. Published research 
indicates that they exhibit stress and other psychological 
difficulties in excess of those experi&nced by non-runaways. 

Although child abuse is generally perceived as a problem of early 
childhood, this study has uncovered another largely unrec09nised 
al:n1sed population - adolescents. They need the community's car~ 
and concern ju■t as much as their younger co1.mterparta. 

The ao..-unity survey of expert$ reveals the lack of appropriate 
ooiaaunity resources. Agency staff themselves estimate that they 
are not coping with the situation adequately. The resource 
deficit is critically hindering a reasonable level of service 
provision. What scarce resources are available are not being 
utilized effectively because there is little rational planning; 
inadequate comm,.mication arwng agencies 1 and minimal coordination 
of effort. Each agency and service goes its own way, doing its 
best. but without reference to others serving the same 
population. Tlu11 public and private sectors appear to operate a.s 
two separate subsystems, each in .its own encapsulated orbit, with 
only sporadic interaction. 

Our studies demon$trate that the runaway and h('82le$S population 
is made up of different subpopulations with different 
characteristics, needs and service requirements. For ex 
there are multiple reasons for self-initiated breakim~ away 
home, and also a variety .bf forces within the family that push 
the young person out involuntarily and prematurely. Planning for 
runaway and homeless youth requires differential diagnosis and 
specifically targeted patterns of service delivery. The analys.is 
of existing reaearch on program evaluation suggests that there 
are panaceas, no universally recognized and accepted program 
designs to solve the problem, although there are useful lessons 
and helpful ideas to be gleaned from studying the experiences of 
other communities across the country. Progrrun development on the 
local level needs to ,be carefully coordinated, and adequately 
re$earched. 
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LOCAL AGENCIES SHOULD ALLOCATE VICTIMS OF CUMES FUNDS ro PROVIDE 

MONIES FOR PS't'CfHATUC BV.ALUATION AND 'I'RE:AT~U!:NT ,um MEl:HC.lH, 

TREATMENT OF VICTIMS MD THEIR FAM!LIES.682 

The faaily plays a central, but ambiguous role, aooordino to our 
stu,:Uea. Extant retuifarch im:Ucat•• that family interv•ntion is a 
highly effective atrategy for m■ny young people, Mid indeed •ioht 
be tbe strategy of first choice in moat situati<Hts. When 
reconciliation la possible, it should be given priority. 
However, research ■ lao ahaw■ that aany femlliea are so 
destructive, abuaive and rejecting that children cannot viaely be 
returned to them. Almost fifty percent of the runaways need 
other options, including alternative reaidential care (auch as 
group homes and foster care} for some, transitional e•rvice• for 
those ready for eaanoipation, trnd blH:tic sund.val services to 
nomadic youngsters ccaaitted to .Ufa In the streets. 

This study has uncovered the intensive nature of thhi problea. 
We have not been able to asce~ extensive nature of the 
problem, i.e .• its :numerical diaenelons. Th• panel of 
approximation of the nU111ber of runaway and homeless youth in Loe 
An9elea County. Knowing the dimension of tbe probl•• le 
1:HHUlntial to desi9ning a solution. When society acknowled<,ea • 
proble■ ■nd deteraln•• to acquire accurate statietlca. tbe 
nunt.bers become available. Thie is the time to learn how aany 
troubled youth must he provided for, and to undertalte pilot and 
demonstration projects desioned to develop effective prOQc-atic 

J. Rothman & T. o■vid 1 Statua Offend•r• in'L-Oa 
and H 

682 Senator Arlen Specter has introduced the Porn09raphy 
Victims Protection Act. This ■ct would allow an injured cb1ld 
the opportunity to recover daaag•• fro■ producers and 
dbtributors. This le,;iialation would expand judicial remedies 
available to ■ victimized child and bis or bar family. 
Coun■elor■ and therapists mu■t be qualified to ■■slat the child 
and the fa.aily. Thh legislation would permit vietiae of child 
porno9raphy and adults who are coerced, inti•idated~ or 
fraudulently induced into posing or perfoni09 in porftography to 
ln■ titute federal civil actions against the producers and 
distributor■• A victim could recover treble da•~•s and the 
costs of the action, as well as ■eek an injunction to pr•veot 
further di■•e~in■tion of the porno0raphy. 

The legislation provides: 



Be it enacted by the Senate and Hou■• of Representatives of the 
United Stated of America in Congress assembled. That this Act 
may be cited as the "Pornography Victims Protection Act of 1985". 

Sec. 2 section 2251 of title 18, United States Code, is 
amended -

[l} in subsection (a), by striking out "subsection {c}• 
and in ■erting in lieu thereof ~subsection (d)" and by 
inserting before the period at the end thereof the 
following; "'or if such person knows or has reason to know 
that the minor was transported in interstate or foreign 
commerce for the purpose of producing any such visual 
depiction of such conduct": 

<:U in subsection {b}, by striking out "subsection (c}" 
and inserting in lieu thereof "subsection {d)" and by 
inserting before the period at the end thereof the 
following: "or if such person knows or has reason to know 
that the minor was transported in interstate or foreion 
commerce for the purpose of producing any such visual 
depiction of such conduct"; 

CH by inserting immediately after subsection (b) the 
following: 

"{c){l} .Any person who coerces, intimidates, or 
fraudulently induces an individual, 18 years or older to engage 
in any sexually explicit conduct for the purpose of producing any 
visual depiction of such conduct shall be punished as provided 
under subsection (d}, if such person knows or has reason to know 
that such visual depiction will be transported in interstate or 
foreign coffl!lerce or mailed, if such visual depiction has actually 
been transported in interstate or foreign commerce or mailed, or 
if such person knows or has reason to know that the individual 18 
years or older was transported in interstate or foreign commerce 
for the purpose of producing any such visual depiction of such 
conduct. 

ti(21 Proof of one or more of the fallowing facts or 
conditions shall not, without more, negate a finding of coercion 
under this subsection: 

#{A} that the person is or has been a prostitute; 

@{B} that the person is connected by blood or marriage 
to anyone involved in or related to the making of the 
pornography; 
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"(C) t.hat the person has previously ha~, or been 
thought to have had, sexual relations ,1ith anyone, inclu(iing 
anyone involved in or related t<> the makinq ,-,f the 
porno9n1phy; 

"(D! that the person has previously 
explicit ?ictures for or with anyone, 
involved in or related to the ma~ing of 
issue; 

posed for sexually 
including anyoni'! 

the pornography at 

"(E) that anyone else, including a spouse Qt: c,ther 
relative, has given pernd.ssion on the person's behalf,; 

"on that t.t.e person actually ,;::onsent~d tQ a use of the 
performance that is ,:::han,Jed into porno9raphy; 

"(G) that the person knew1 that the purpose of the acts 
or eventR in question was to make pornography; 

~cK) that the person signed a contract to produce 
pornography; or 

iw (I} that th~ person was paid or otherwise 
compens3ted"; 

{4} in subsection (cl, by striking out "{c.)n arHi 
inserting in lieu thereof •ca>•, and 

(5) by amer,ding the heading to read as follows: 

S2251. sexual exploitation•. 

sec. 3 1.a} Section 2252 (al (11 of title Ul, United states 
Code, is amended by addini,;i at the end thereof the followingi 

•(Cl the producing of such visual depiction involved 
the use of an adult who was coerced, intimidate-d, oi:: 
fraudulently induced to engagJ? in sexually explicit conduct 
and thG p&rson knows or has reason to know that the adult 
was coerced, intimidated, or fraudulently inducedi and 

•col such visual depiction depicts such conduct1 or•. 

(bl Section 2252 (a) (2) is amended by ---

{ l) striking out "and" and the semicolon in clause {!\} and 
inserti.ng in lieu l:J,ereof "or the production of visual depiction 
involved the use of an adult who was coerced, inti=idated, or 



fraudulently .induced to engage in sexually expliclt conduct and 
the person knows or has reason to know that the adult was 
coerced, intimidated, or fraudulently inducedr and 

(c) the heading for section 2252 is amended to read as 
follows: 

82252. "CERTAIN ACTIVITIES RELATING TO MATERIAL INVOLVING SEXUAL 
EXPLOITATION."' 

Sec. 4. {a) Chapter 110 of part 1 of Title 18. United States 
Co<:hi!$ is amended by rededgnating section 2252 as sect.ion 2261. 

{b) Chapter 110 of part J of title 18, United States Code, 
is amended inserting after section 2254 the following: 

ff(a) The district courts of the United States shall have 
jurisdiction to prevent and restrain violations of section 2251 
or 2252 by issuing appropriate orders, including ---

"(l) ordering any person to divest himself of any 
interest, direct or indirect, in any legal or business 
entity; 

"{2} ing reasonable restrictions on the future 
activities or investments of any person including 
prol:d .. l::li ting such person from engaging in the same type of 
legal or business endeavor; or 

"'CJ) ordering dissolution or rearg■niaation of any 
legal or business entity after making due provision for the 
rights of innocent persons. 

•tb} The Attorney General or any person threatened with loss 
or damage by reason of a violation o.f section 2251 or 2252 may 
institute proceedings under section {a) andt in the event that 
the party bringing suit prevails, such party shall recover the 
cost of the suit, im..::luding • reasonable attorney's fee. ?ending 
final dete~mination, the court may at any time enter such 
restraining orders or prohibitions, or take such other actions, 

the acceptance of satisfactory A?~~~~~ bonds, as it 
shall deem proper. For purposes of this section,• violation of 
Hction 2251 or 2252 shall be determined by a preponderance of 
the evidence. 

•tc) Any victim of• violation of section 2251 or 2252 who 
suffers physical injury, emotional distress, or property damage 
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as a result of Ruch violation may sue to recover damages in any 
appropriate United States district court and shall recover 
threefold the damages such person eustaina as a result of such 
violation and the c,:,st of the suit, including a reasonable 
at.tornt1,y's fee, For purposes of this section, a violation of 
se;;:tion 2251 ,)r 2252 shall be det&rmined by a preponderance of 
the evidence. 

"(u) A final judgment or \iecree rendered in favor ot the 
United States in any cri1ninal proceeding brought oy the Uni tad 
States under this chapter shall estnp the defendant from denying 
the essential allegations of tha criminal offense in any 
subsequent civil proceeding. 

"(e) !1othing in this section shall be constru~d to authol'."i:t.e 
any order restrainioq the exhibition, distribution or 
dissemination of any visuol material without a full adversary 
pr-oceeding and a final ju,Hcial dt;ttenaination tnat such material 
contains a visual depiction of sexually explicit conduct, as 
defined by section 2262 of this chapter, engaq&d in by a minor or 
by a person who was coerced, intimidated, or traudul~ntly induced 
to engage in such sexually explicit conduct. 

S2256. ClVIL PEl'1ALTl85. 

"{a} Any per3or: found to violate section 2252 or :t252 by 
preponderance of the evidence shall be lioble to the Unite<! 
States Government for a civil penalty of $100,00C and the 
forfeituc·e ,Jf an~· intt1rest in property descl."ibed 10 sect.ion 2254. 
The Attorney General may bring an a,:tion for recovo:;ry of any such 
civil penalty or forfeiture against any such person. If the 
Attorni?'y Gener:a1l ~revails he may also recover the cost of. the 
suit, including a reasonable attorney's fee. 

•to; :if the identity of any victim of an offense provided in 
s~ction 2251 or 2252 is established prior to an award of a civil 
penalty mad-a to the United States under this section, th€ victim 
shall be entitled to the award. If there is more than one 
vi~tiro, the court shall apportion the 21warc al'llong the victims on 
an equitable basis after considering the harm suffered by ~act< 
such ''li·ctim .. 

S2257. Vr::NliE AND PROCESS. 

~ta) Any civil action or proceeding brought under this 
chapter may be instituted in the district court of the United 
States for an district in which the defendant resides, is found, 
has an agent, or trbnaacts his aff~irs. 



•(b) In any action under •eetlon 2252 or 2256 of tbi ■ 
chapter in any district court of the United States in which it is 
shown that the ends of justice require that other parties 
reaidino in any other district be brought before the court, the 
court may cause such parties to be summoned, and process for that 
purpose may be served in any judicial district of the United 
State• by the marshaH of such ju<Hcial district. 

•tc) In any civil or criminal action or proceeding under 
this chapter in the district court of the United States for any 
judicial dietrict, a subpoena issued by such court to coapel the 
attendance of witnesses may be served in any other judicial 
district ea:o•pt that no subpoena shall be issued for service upon 
any in~ividual who resides in another district at the place more 
than one hundred miles from the place at which such court is held 
without approval given by a judge of such court upon a showing of 
good cause. 

"(d) All other proces.s in any action or proceeding under 
this chapter may be served on any person in any judicial district 
in which such person resides, is found, has an agent, or 
transacts his affairs. 

"In any civil action instituted under this chapter by the 
United States in any district court of the United States, the 
Attorney General may file with the clerk of such court a 
certificate stating that in his opinion the case is of general 
public importance. A copy of that certificate shall be furnished 
immediately by such clerk to the chief judge or in his absence to 
the presiding dbtrict judge of the dis.trict in which such action 
is pending. Upon receipt. of such copy• such judge shall 
designate immediately a judge of that district to hear and 
determine the action. The judge designated to hear and determine 
the action shall assign the action for hearing as •oon as 
practicable and hold hearings and make a determination as 
expeditiously as possible. 

82259. EVIDENCE. 

•xn any proceeding ancillary to or in any civil action 
instituted under this chapter the proceedings may be opened or 
closed to the public at the discretion of the court after 
consideration of the rights of affected persons. 

"A civil action under section 2255 or 2256 of this chapter 
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Sexual exploitation through tha production of child 

pornography leaves a tra■andou■ coat in its wake. Thia cost i■ 

in economic terms as wall as human emotional devastation. Many 

children ■uffar physical and ■motional da■aga •• well a■ the 

affect■ of sexually tran•itted di■•••••· 

•uat be brought within sex years from the data the violation is 
committed. In any such action brought by or on behalf of a 
person who was a lllinor at the date the violation was cmmd tt:.ed, 
the runninq of such si.x:-ya,u::· period shall be d1iH1med to have been 
tolled during the period of such person•• ainority ... 

Sec. 5 (a) The section analysis for chapter 110 of p•rt l of 
Title 18, Onited States Code, is amended to read as follows: 

"See; 
"2251. Sexual Exploitation. 
"2252. Certain activities relatin9 to material ■axual 

exploitation. 
"2253. Criminal forfeiture. 
"2254. Civil forfeiture. 
"2255. Civil remedies. 
"2251. Civil penalti••• 
"2251. Bxpedition of actions. 
"2259. E~idence. 
3 2210. Limitation• 
"2261. Definitions for chapter. 
"2262. Severability. 

(bJ The chapter analyst■ for part l of title 18, United 
States Code, is amended by strild.ng the item relating to chapter 
HO and insertino ln lieu thereof the following; 

"110. Sexual Exploitation ••••.••.••••.•••••••••••••• 2251". 

sec. & Chapt•r 110 of title 1s. United State■ Code. is 
U1ended by inaerting after section 22&1 the following: 

"If the provision■ of any part of thi■ Act or the amendment■ 
made by this Act, or the application thereof~ to any ~rson or 
circuaatancea is held invalid, the pro\fl■ ions of th111 other parts 
of this Act or the amendment■ made by this Act and their 
applications to other parson■ or circumstance■ ■hall not be 
affected." 
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An effective response to cases of suspected child sexual 

exploitation requires a sensitive and comprehensive medical 

examination of the child that will: 

1. diagnose physical evidence of recent or 

past sexual assualt, and 

2. Provide substantial documentation for 

or prosecutorial action. 

Evidence of child sexual abuse is more difficult to obtain 

than evidence o.f other types of physical abuse which results in 

external bruising, lacerations, scarring or severe malnutrition. 

Obtaining any medical evidence of sexual abuse which results from 

the production of child pornography expertise 

and special sensitivity to the needs of the child. Such evidence 

ls only a component of the evaluation and interpretation of 

findings which must be used with caution and understanding. 

sexually exploited children often must also undergo exten

sive psychotherapy to restore their mental health. Therapy ls 

costly and may often be outside the limits of ordinary medical 

insurence. Monies available in the state victims of crimes funds 

should be used to defray the cost of this evaluation and 

treatment. The distribution of monies from these funds also 

recognizes the real injury which these children have suffered. 

CLINICAL tVALUATORS SHOULD BE TRAINED TO ASSIST CHILDREN 

VICTIMIZED THROUGH THE PRODUCTION ANO USE OF CHILD PORNOGRAPHY 

727 



MORB EFFBCTIVBLY AND BETTER UNDERSTAND ADULT PHYCHOSBXUAL 

DISORDERS, 

Clinicians should be trained in the types of problems that 

may be associted with child sexual exploitation which results 

from the production of child pornography.5e3 Problems with 

683 In addition to requiring certain individuals to 
report known and auapected cases of child maltreatment, 
California law now require& mental health professionals to 
complete coursework or training related to child abuse and 
neglect. 

The Bill provides: 

ASSEMBLY BILL NO. 141 

ADDITION TO BUSINESS AND PROPESSIONS CODE, SECTION 28 

The Legis1atunJ finds that there is a need to ensure that 
professionals of the healing arts who have demonstrable contact 
with child abuse victims, potential child abuse victims, and 
child abusers and potential child abusers are provided with 
adequate and appropriate traininQ regarding the assessment and 
reporting of child abuse which will ameliurate, reduce, and 
eliminate the trauma of child abuse and neglect and ensure tha~ 
reporting of child abuse in a t h1ely manner to p.revent ad.di tional 
occurrences, 

The Psychology Examining Committee and the Board of 
Behavioral Science Examiners shall establish required tr~ining in 
the ar0a of child ab\lS~ assessment and reporting for all persons 
applying for initial licensure and renewal of a 1 icense as a 
psycholoi;iist, clinical social worker, or 11.arriage, family, and 
child counselor on or after January 1, 1987. This training shall 
be required on time for all persons applying for initial 
licenaure or for licensure renewal on or after January 1, 1987. 

All persons ,1pplying for initial licensure and renewal of a 
license a psrchologist, clinic social worker, or ra.arriage, family 
and child counselor on or after January 1, l!Hl?, ehall; in 
additicmal to all other requirements for licensure or renewal. 
ha•.,e complete(! coursework or training in child abusa assessment 
and detailed knowledge of Section 11165 of the Penal Code. The 
training shall t 

(al Be completed after January 1, 1983. 



{b) Be obtained from one of the following sources: 

{1) An accredited or approved educational institution, 
as defined in Section 2902,, including extension 
courses offered by those institutions. 

{2} An educational institution approved by the 
O.part.ment of Education pursuant to Section 94310 of 
the Education Code. 

CH A continuinQ education provider approved by the 
responeible hoard or examining coWllittee. 

{4) A course sponsored or offered by a professional 
association or a local, countyr or state departllent of 
health or mental health for continuing education and 
approved by the responsible board. 

(c} Have a minimum of 7 contact hours. 

(dJ Include the study of the aasaas■ant and method of 
reporting of sexual assault, neglect, severe n•9lect, general 
n~glect, willful cruelty or unjustifiable punishment, corporal 
punishment or injury, and abuse in out-of-home care. The 
training shall also include physical and behavioral in,::Hcatora of 
abuse, crisis counseling techniques, coimuunity resources, rights 
and reaponelbilitiee of reporting, coneequencea of failure ta 
report, caring for a child's needs after a report is made, 
sensitivity to previously abused children and adults, and 
iaplioation• and methods of treatment for children and adults. 

{e} All applicant• shall provide the appropriate board with 
documentation of completion of the required child abuse training. 

Tb• Psychology Examining Committee and the Board of 
Behavioral Science Exaainers shall exempt any applicant who 
applies for an exemption from the requirements of this section 
and who shows to the satisfaction of the committee or board that 
there would be no need for the training in his or her practice 
because of the nature of that practice. 

It is th• intent of the Legislature that a person licensed 
as a psychologist, clinical social worker, or aarriage, family, 
and child counselor have minimal but appropriate training in the 
,H'EH'IS of child abui,Hl aiu,esament and reporting. It is not 
intended that by solely complying with the require■enta of this 
section, a practitioner is fully trained in the subject of 
treatment of child abuse victims and abusers. 



children may include generalized withdrawal or asaaultive 

behavior. Child victims may also display specific inappropriate 

l':!exual behavirn: or specific targec s.onrcas of anxiety {e.9., m,sn 

with beards). 

c~mnselors tteati,ng these childr;;in must ahio be trained t.;,;, 

work effectively with families and other caretakers of victims 

(e.g., foster parents, extneded fa:11ily child card, prof es-

sionals), Child caretakers need help to understand possible 

future behaviors of child victims, alleviate anxiety and avoid 

cr~ating unnecessary abnormal Dehavicr& as a result of adult 

inappropriate over-reactive expectations. Parents of five year 

old vi.::t i.ma m.ight t>e more understanding of and 11v,re effoctive in 

dealing wlth recurrent bedvetting or secual behavior if they are 

prepared, 684 

Clinicians evaluatiny child po-rnogrpahy victillls also need 

training inle~•l and judicial procedures to assure that the 

evaluation and counseling process does not conflict wlth tho 

proper disposition of the criminal case. 

RECOMMENDATION 83: 

BEHAVIORAL SCtBNTISTS SHOULD CONDUCT RESEARCH TO DETERMINE THE 

EFFECTS OF TRE PRODUCTION Ott CHILD PORNOGi<l\J>HY AND THE l:UfLATED 

\ilCTIMUATlON tJN CtHLDREN. 

Anticipatory guid,HH.:e as designed by the American 
Academy of Pediatrics (AAP; Health Care Service is a useful 
model. 
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long-term effects o~ the sexual vicitimization cf children. Dr. 

Ro.land S•Jmmit, a. lr-11dinq rN~,!ical au+:hority, fix.pressed the need 

for additi~nal researcl1 ritical t8 tl:is C~mmission. 68 j An 

understanding of the behavi0ral patt~rsn of :hild victimB is 

The chiltl may D<: di1believed upon 

disclos~re, during investigatL~n, or as a witness in court. 686 

Parents or other child advocates may also be attacked for 

supporti.,s,1 their child's v,;,n,ic,,·, of the offense. 687 

Behavioral scientists also should l@arn more of the 

characteristics of the child porno~rapher and the pedophile 

offender. These conclusions will be valuable co law enforcement 

agents, prosecutors, judges, parents, and therapists. 

research ~ill form the basis for a sound program to curb the 

sexu~l exploitation of children.688 

Sue:: research should incl: .. ,'1e a systell!atic observation of the 

pornographic component of an experience separate from other 

cri111imt! acts in cases that include pornography and other forms 

of child abuse. Research should also exaffllne the effects of 

adult pr>rnography on children. 

685 

686 

687 

Miami Hel!lring, VoL I, Roland Summit, p. 209. 

Id. at 199, 216Al, 

!£· at 200, 

688 OCLA has recently received a fcdoral qrant to study 
lon9-ten:1 effects of exploitation on the McMartin Pre-School 
child victims, 
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RECO~tMENDATH)N 841 

SH1TES SHOULD SUPPORT AGE-APPROPRIATE EDUCATION AND PREVENTION 

PRCX,RAMS FOR PARENrs, TE.~CiiERS AND CHILDREN WrTHIN PUBLIC AND 

PRIVA'i'E SCHOOL SYSTEMS TO PROTECT CHILDREN PROM VICTIMIZATION BY 

CHILD PORNOGRAPHERS AND CHILD SEXUAL AJWSl~RS, 

The educational programs must inform children while ,it the 

tlame time preservinQ a child's innocen,::e and basic tr"Jst. The 

program er,ould avoid instilling any unhealthy fear or mistrust in 

children, It may L'>cus on the difference between positive 

healthy affection and touching or contact which is harmful to the 

child. Training for parents and school personnel should canter 

on h<::•w to identify cases and how to report the information to the 

proper agencies,689 

689 California has developed the educational program, 
Child .'illusa: Rec nize and Eliminate (CARE}. A description of 
t e pr;ogram o or purposes o lustration, 

C.!>.Re PROGRAM 

Student Workshop OO$cd, tion 

over eighty percent of child molestations are perpetuated by 
adults known to the child. The t!lajority of incidents of i:Jaxual 
abuse take place in the hollle of the abuser or the child. Boys 
3re equally as vulnerable as girls, Child molesters cannot be 
identified easily; they coroe from all races, religi<HHt, 
professions, and socio-economic classes. Children can be taught 
to protect themselves from urnranted, uncomfortable and 
potentially abusive situations. 

C,A,R.E, (Child Abuse; Recognize and Eliminate} is the Los 
Angeles Unified School Disirict's extensive school-based 
educational program on child abuse prevention. The student 
component of CARE is an exemplary model of instru~tion for 
children in pre-kindergarten through grade six. Saeed on the 
concepts of self-esteem and self-protection, this instruction is 
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conducted in small groups at the school by S.C.A.N. {School Child 
Abuse and N119l•ct) Team members. A SCAN Team is a 9roup of on
site school personnel who have received intensive training in 
child ab1.u11e prevention and intervention. Student instruction is 
one component of this extensive school-based child abuse 
educational program. 

The SCAN Team's role in presenting the student lesson is 
critical. Since all instruction is delivered by the same 
individuals, there is a strong assurance that conaist~noy in the 
information presented is maintained and, that all the children 
receive this information. {The SCAN Teaa i;rresents the student 
curriculum to all students every year). In addition, because 
SCAN Team M~ers are full-time, on-site certificated staff, any 
one or all of the team is available on a daily basis to attend to 
the needs, probl•• and/or concerns of any child at any time. 1f 
a child needs assistance one week, six weeks or six months after 
the initial presentation, a trained person known to the child ~s 
there to help. SCAN Team members return to the classrooms 
periodically to reintroduce themselves and r•aind. children of 
their availability and willingness to meet and taH:. with the 
child at any time and for any reason. 

Th• initial basic program iru::11.uies a directed lesson, film, 
discussion and question/answer period, and an opportunity for 
immediate private counseling. The follow-up lesson which takes 
pl•oe approximately six weeks later, focuses on r•inforcio9 the 
central concepts in a discussion and presenting a different fil~. 
The primary message of the instruction emphasizes the value of 
the child as a human being. The concepts are introduced and 
dev@lo:i>ed tuiiflg a self-esteel'!'l approach; 

you are valuable 
you are the best person to protect yourself 
you have rights 
you can commi,,micate 
you have power 
you can get help 

Specific strategies -- say "noM, get away and tell someone -- are 
presented in both the lesson and the film, "Better Safe than 
Sorry, II.m The film presents real-life situations in a what-if 
format; students react with the children in the film to 
potentially abusive situations involving strangers, a neighbor 
and someone in the family. They learn to say "no" to an adult 
¾fhO is bothering them and that not all secrets should be kept. 
Telling ho¾f you feel is the best rule to follow even when it is 
another person making you feel funny¥ bad o:r uncomfortable. 
Children are told who to tell and specifically introduced to 



RECOMMENDATION 85: 

A MULTI-MEDIA f.DUCATIONAL CAMPAIGN SHOULD 8E DEVELOPED WHICH 

INCREASES FAMILY AND COMMUNITY AWARENESS REGARDING CHILD SEXUAL 

EXPLOITATION THOUGH THE: PRODUCTION AND USE OF CHILD PORNOGRAPHY, 

A roulti-roedia progrl!llll should inform fardlies and communities 

of the materials and seduction techniques used by child 

pornographers and pedophile t.1ffenders, The child pornographer or 

pedophile off.ender l'lay befriend a potential victim, buy him or 

her gifts, or take the child on trips. Pedophile offenders or 

those at the school site who are available for help. Students 
are instructed to ket,p tellin9 until believed. Children learn 
they have a right to body privacy and that some parts of the 
body, "private parts,~ need special protecti.on. After they 
practice .·arious ways to say w no," they learn ways to remov'1 
themselves frO!'fl uncomfortable situations, The concepts "lt's 
not your faultff and "It's right to tell• are emphasized 
throu9hout. 

After the lesson and fil~, children have an opportunity to aak 
questions. Stcategies for protection .are reinforced ,snd private 
crisis counseling is imsediately available. Four to six weeks 
later, the SCAN Team me111bars review the <.:oncepts using a.nother 
film, •Nov I Can Tell You M't' Secr:-et," At thie time strategies 
are re-taught, and who and how to tell is re-emphasized, If a 
child discloses or is identified aa needing intervention or 
refer:-ral, the SCAN Team members will report to the .appropriate 
agency and coordinate needed services, 

The CARE student instruction stresses safety not fear. [t 
maintains a balance between addressing past and current vi,:::tims, 
and not scaring other children. 1 teaches children that they 
have rights, I emphasizes the child's self-worth and value, Tho 
information provides children the ekills necessary for self
protection in potentially abusive situations and gain the 
confidence to apply these skills. The goal of the instruction is 
that children learn how to respond to any type of threatening 
situation, A secure child who knows he is Vi!iluable and trusts 
his feelings is better prepared to recognize potentially 
dangerous situations, react appropriately, and keap himself safe, 
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child pornograph•rs may also volunteer their services to be near 

children in activities such as sports, daycare centers, schools 

J1Htx1.1al encounters with • pedoph:Uic molester may never seam 

trau■atic.6JO The subtle manner in which they abuse their 

vlcti■s naceasitata• • heightened awareness on the part of 

chil<:h:i!!'n and their parents. While parents or other adult care

takers may be tmcomfortable in posing questions about sexuality 

to their children, parents may be more receptive to a trained 

professional who candidly answers such questiona. 691 Bach of 

these programs should list individuals or services in the 

community where parents or children may seek information or 

assistance. These facilities should incorporate a variety of 

social services as well as the availability of leg•l advice. 

They should also assemble information as to agencies which 

provid• particular types of assistance.692 

Miami Hearing, Vol. II, Ulrich Schoettle, p. 225-S. 

!!!• at 239. 

692 This list should include information about the 
following aoencies and services: 

Child protective service a9encies 

Law enfoTcement •9enciee (particularly special 
juvenile or sex criMa unit) 

Child abuse treataent referral systems 

Rapa crisis treatment systems 

Specific child sex abuse treatment programs 
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in,.rolved in the production or forced into cons1.anption of 

pornography are not aware of alternatives available to them, and 

they may never believe they can ,escape the victimization. 

{A} e1l'lerQency "safe hm.i:ses" wher,e persons needing shoi::t 
term refuge fro~ production or forced consu~ption of 
pornography, {B} finzrncial assistance for persons 
damaged by pornography who do not qualify for public 
assistance or victims of crimes funds, (C) development 
of public information materials to assist peraona 
escape victimization through awareness of alternativqs, 
tD) provision of job training and educational 
opportunities who have beon denied such opportunities 
to victims who have uaan denied such opportunities 
because of financial losses, physical or mental dam•ges 
incurred through production or forced consumption of 
pornography, (E} provision of specialized training tor 
counaelora and therapists to sensitize the■ to a 
special nature of pornography and related sexual 
victiaization. 

Thia training should include particular recognition of the 

correlated problems of substance abuse, and the allocation of 

resources to study short- and lcmg-term effects of pornography on 

those who participate in its production and those who are 

forcibly exposed to it. 
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The following questionnaire now used in New York and other 

~Pornography,• as referred to in the que■ tion below, 

includes ~men's entertainffient~ magazines such as Playboy, 

P•nthoua•• and Hustler,•• well as hard-core publications sbowinQ 

explicit sex between ;mm and wanen, between two women, between 

two men, and between adults and children. Such pubH.cations may 

show women or children tied up or hurt, women or children being 

penetrated by penises, fists, or objects, and women or children 

havin9 sex with animals. 

films, cable television programs, and video tapes showing these 

1. Did/do you live with the man who assaulted you? 

2. If so, what was/is your relationslli.p7 

3. If not, how do you know him? 

4. Did/does your assailant use or collect pornography? 

6. Do you know the specific names or titles of the magazines, 
films, programs or video tapes? If so, what are they? 

7. Did/does he use pornography for masturbation? 

8. Did/does he use it to get aroused before sexual relations? 



lU. Did he ever pressur,;; you t,:, view pornogr.a.,hy with him? 

11, Did hti! ever force you tc, view pornography ;.;ith him? 

12. was pornography uaed as part of your normal sexual 
;,ncotrnters'? 

13. If so, how was it used? 

14. Did lte ever ask you to act out ,scenes fron: porno<;1raphy? 

15. ilid he ever prossure you to act out scenes from pornography? 

16. Did hP. ever force you t') act nut- scenes froiit porn~ocaphy? 

17. Did he ever mention p<in,09rapny in yout· sexual 1:mcounters? 

18, did he ever ask you to pose for nude or pornoq,~aphic photos 
or films? 

19. Did he ever pressure you to pose for nude or pornographic 
photos or films? 

20 4 oi,1 ha eve-r f.:.:,.rce you t() pose fc>r nude or:· pornoqr.aph1c 
photos or films? 

21. Did he ever send nudo photographs of you to a ma~azine or 
•wife-swapping• club n~wsletter? 

,;;1. Did you ever show nude ;>l1otoqraphs of you to his friends? 

23, Die; he ever sell nude photographs of you'? 

Did he refer to pornography when he assaulted you? 
example, Jicl he say anything like, "This is '<fhat women 
for in the magazinas I read,~ or "This is what the -woman 
in the 111ovi0, and she loved it"? 

f'or 
ask 
did 

25. During the assault, did he force you to act out sceneB from 
pornoqrapny·? 

26. Did he, or anyone in\·olved in the assault, tllke nude or 
pornogi::aph.ic pictures ot you before, during, or after the 
dsaault? 

27. Di<! he show you porno.gcaphic pictures or films prioi: to, or 
after the assault? 

28. Did/does he uso porno~raphy to learn or teach you sexual 
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tttchniques? To teach you how t,:> dress in a way that turns 
hlrn on? To learn how to tie you up? 

29. Does he use pornography tQ justify sex acts that yv'J don't 
want to participate in? For example, does he show you 
pictures and say,~;.. lot of couplea do this," or "Look how 
~uch she likes doing it.• 

30. Di<:!/does he use "dial-a-porn'" services? Frequent x-rated 
movie theatres? f::equent cstablis~1ments that have live sex 
ebows and x-rated film loops or topless and/or bottcmless 
oars and clubs? 

31, If so, nas he ever asked, pressured, er forced you to attend 
these eatabliehments with him? 

32. Jid/duea he go to massage parlors, use •escort ser~ices,• or 
use prostitutes? 

lF THf; VICTIM DfD NOT KNOW HER ASSAILANT{S} 

1. Did yQur ,s!;sailant refer to pocno,;rraphy when he dssaultad 
you·, for example, did ho say anything lii<e, "This is what 
women &s1'; for in the movie, and she loved it•? 

2. Oi.d the assailant sho\ol you pornography or use pornography 
during the assault? lf so, vhat kind? 

3. Did the assailant(sl ta~e pictures or films of you during 
the assault? 

4. During t.he assault were you forced to act out iJCene-s that 
were from pornography described o~ displayed by the 
assailant? 

5. Did your assauit take place in a;1 area in ',thich the10 are a 
lot of pornoQr.llpllic establishl'llents, such as X-cated movie 
thei,.tres, bookstores, etc.? 

6. Was there pornography in the place in ..,hich you were 
as:saulted? 

QUESTIONS POR WOMEN, GIRLS, AND BOYS WHO UAVE BERN USED IN 
PORNOGRAPHY 
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1. ;,ere you a runaway'? If so, when did you leave home? 

2. Had you been sexually abu&ed before you left ho111e? If so, 
by whom? How? How old were you when the abuse took place? 
How old -.ias the person who abused you? Was that person a 
family member or friend? 

:L If you were abused before you left home, was pornography 
part of thM ab~se? How was it used? 

<L Ware you involved in prostlt\.ition? Di,1 you ha'le a pimp? 
Was th~re an older man who told you what to do, made you 
have sex for money, and collected the money afterwards? 

5, How did you first become involved in pornography? Hnat w,;,::tt 
the circumstances of your life? How old were you? 

6, What kin<:l of pornography were you used in? 

7. were forced into the making of pornography byt 

10. 

lL 

a.. Threats? 

b. Violence:.' 

c. Poverty? 

Explain, 

e. Pressure by a relative, 
frien<:l, or lover·? 

Wore yoti shown mags1zines such as Playbo~, Penthouse, 
Hustler, Screw, or others or were yous own 'Ims to 
convince yo~pose for pon1ography? 

Do you kno\11 other people who have been forced OC' pressured 
into posinq for ()Ornography? 

Were you ever ')eaten, whi[)ped, spanke-1, or physically hurt 
in the rul'lking of p•:>rnography? ,lere you ever tied up? Did 
you have to act •~)llt violent seen.is? Was the sex physically 
painful? 

Do you know people who were physi.cally hurt in the making of 
pornography? 

Do you know who produceii or prof i te:'! from the ;,ornoqraphy 
you ware used in? Do you know if they ware involved in 
organized crime? 

13, Do you know about or have you heard abcut people being 
murdered in the making of pornography? 



14. Were you in prostitution while you were being used to make 
pornography? Were other women, girls, or boys you know in 
porn09raphy also in proatitution7 

15. Row has your experience in porno~raphy affected how you feel 
about youi:-self? How has it affected your relationships with 
others? Your schooling and/or job perforaance? 

16. Do you ever have flashbacks or nightaares about your 
experience in pornography? 

17. Do you suffer from phobias? 

18. Row do you feel now when you see pornography? 

19. Bave you had upsetting experiences with pornaoraphy outside 
your experiences in the sex industry? 

20. What would you like to see dona to help women, girls or boys 
who have been used/abused in pornography? 

21. would you like to be able to take legal action against the 
people who al::n.1sed you? Would you like to be able to sue 
tbea? would you like to be able to stop the pornography 
used aoainat you from being shown? 

X:. Victims of sexual harassrm,mt through pornogreq;»hy in public 
places 

l. Is pornography displayed in public places in your 
oomunity? 

2. If so, where is it 1:md what kinds of materials? 

l. low does this material make you feel about yourself? 
How does it make you feel about your relationships with 
others? 

4. ltnre any people you know been upset by pornographic 
materials they've seen? 

5. Bava you aver bean sexually harassed by men in porno
graphy districts, in front of pornography theatres or 
bookstores, in front of the pornography sections of a 
newsstand, grocery store, or drugstore? 

743 



6. If so, how did this make you fael? 

7. Does the pervasi vanes• of pornography ups at you or 
fri9bten you? 

a. Doas pornography make you frightened to perfora your 
daily activities such as traveling to and from your 
job? 

9. Have you aver been sexually harassed by men who 
referred to pornography or made comments ta you that 
seamed to come from pornography? 

11. Victims of sexual harassment involving,pornography on tha 
job 

l. Is pornography dis~layed or uaad at your place of 
employment? 

2. If so% what kind? Where do you saa it? ttho uses it? 

3. Bava you aver been sexually harassed on the job7 If 
so, was pornography involved in harassment, i.e., did 
your boss, co-worker, or customer show you porn09raphy. 
display pornooraphy, or make verbal reference• to 
pornography? 

4. Have your co-workers, bosses, or customers ever 
compared you to models in pornOQrapby7 

5. How has tha pre1,Hmc• or use of pornography in your 
place of work made you feel about yourself and your 
ability to perform your job? 

6. Eave you ever 001r1plained to anyone about ■ •1nu11l 
harassment on the job involving pornography? If so, to 
whom? If not, why not? 

7. were any steps taken about the harassment? 

s. Have you ever been forced to leave your job or have you 
ever considered leaving your job because af ■exual 
harassment involving ar related to pornography? 

!i. Da you think that pornography has contributed to the 
way your boss, ca-workers, employers view you and 
relate to you? 
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U I. Victims of sexual harassment through pornography in schools 
and other institutions 

1. Is pornography displayed or used in your school? 

2. If so, what kind? were do you see it? ~ho uses it? 

3. Has pornography ever been used in your claa•room, i.e., 
in a ccmr$e on h1.rn1an sexuality? Have any of your 
teachers or profeaaora ever wsed pornographic slides or: 
made references to pornography? 

4. ~ave you ever canplained about the presence or use of 
pornography at your school? If so, to whom? was any 
action taken? It not, why not? 

S. Have your teachers or fellow students ever used porno
graphy to sexually harass you? Have th~y ever made 
verbal references to pornography that have made you 
feel uncomfortable? 

6. Have your ever had pornography iJIPosed on you in social 
situations at school, such as in fraternity parties or 
during fraternity or sorority initiations? 

IV. Victim-m of 11ueJ1tual har1uunnent through pornography at home 

l. Is tlu.u::e pornography in your home? 

2. Do any of your relatives or friends use pornography or 
make verbal references to it? 

3. If so, how does it make you feel? 

4. Have you ever attempted to remove the pornography from 
your hOIM? Were you successful? 

5. Do your children sea or know about pornography that is 
kept in your home? If so, has it influenced the way 
they think about women and sexuality? 
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RECOMMENDATION 87: 

Chapter 5 

Civil Rights 

LEGISLATURES SHOULD CONDUCT HEARINGS AND CONSIDER LEGISLATION 

RECOGNIZING A CIVIL REMEDY FOR HARM AT!'RI8UTABLE TO l?ORNOORAPHY. 

The Contmission heard substantial regarding a civil 

rights approach as a remedy for harms attributable to 

pornography.693 

approach was 

An ordinance encompassing the civil rights 

proposed in Minneapolis, Minnesota, and a 

similar ordinance was enacted in Indianapolis, Indiana.694 In 

1984, the Indianapolis-Marion County City-County Council found, 

in essence, that pornography lowers tbe ■ocial ■ tandard of 

treatment of women as a class. The Council found the statu■ of 

women and tbe opportun for equaH ty are undermined by the 

pornography induatcy' ■ use of sonte women to target all women for 

abuse through making acts of violation into acts of sexual 

See, Chicago Hearing, Vol. II, Catherine MacKinnon, 
P• 133; Chic~Hearing, Vol. II, Terese Stanton, p. 168; Houston 
Hearing, Vol. I, Diana Ru■sell, p. 302; New York Hearing, Vol :n, 
Andrea Dworkin, p. 129; Washington, o.c., Hearing, Vol. I, 
:OOrchen Leidholt, p. 197. 

694 See, Indianapolis-Marion County, Ind., Ordinance 35, 
cb. 16 {June'"TI, 1984). 
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er.tertaimtent. 695 The harm of pornography is thus conceived to 

be a form of discrimination on the nasis z,f sox. 696 

Pornogr·af)hy, in effect, exemplifies inequality in its 

viol,v:.ion of human r ighta. It has been defined in the proposed 

ordinances as !H1x,1ally explicit ;.,ictures or- words that 

subordinate on the basis of sex when those presented are also 

shown bain11 sexually exploi.ted or brutalized -- for example, 

women presented as sexual objects enjoying rape, pain or 

humiliation, being penetrated by ot)jects or anima l.s, tr, postures 

of servility, submission or display, or in scenarios of 

deqrad4t ion or tortlJre in a context that 111akes these conditions 

sexuai.697 Men, children of both sexes, and transsexuals ~ould 

sue for siMilar violations under the ordinance. 698 

Victims and trained professionals described the h4r~s 

associated with and attributable to pornography, a~ lnch1din9 

rape, battery, sexual harassment, sexual <ibuse of children, and 

forced prostltution.699 Women have been coerced into 

porn•:>graphic performances by abduction, th1ceat.s, drugs, and 

695 

696 see ene-ra l 
.and Speech, ' Harv.C.R 

Hac!C i r,nvn, 
.L. L. Rev. 

Civil Rh hts 

697 Indianapolis-Marlon County, Ind., Ordlnan~• 35, ch. 
16 (June 15, 1984). 

698 

699 ~• Houston nearing, Vol. I., Diana Russ.ell, P• 285; 
Miaai Hearing, Vol, II, G?1n:ett, p. 19; Washingt:.)n, D.C., 
Hearing, Vol. I, oorchen Leidholt, Vol. I, p. 205; washingt.on, 
o.c., Hearir,g, Vol. I, Sar~h Wynter, p. Hn. 



constant surveillance. Pornography has been forced on unwilling 

viewers, typically children or women, in homes, in employaent, 

and in public places. Some assaults have been found to be caused 

by specific pornographic materials providing instigation as well 

as instruction and legitimi~ation for the acts. Many experiences 

of pornography-related humiliation, sexual degradation, enforced 

servility, and physical and mental abuse were substantiated. On 

the basis of this evidence, civil claims were created for four 

specified activitiest (1) coercion into pornography, (2} forcing 

pornography on a person, (3) assault directly caused by specific 

pornography, and (4) trafficking in pornography {production, 

sale, exhibition, or distribution). 700 injunctions and damages 

would be provided under narrowly specified condltions. 701 

The civil rights approach, although controversia1702, is the 

only legal tool suggested to the Commission which is specifically 

designed to provide direct relief to the victims of the injuries 

■o ■xhauativaly documented in our bearings throughout the 

country. Most of the evidence that establishes the fact that 

pornography subordinates women and undermines their status and 

opportunities for equality comes from extra-judicial sources, 

700 See, Indianapoljs-Marion County, Ind., Ordinance 35, 
S16-l(g} (4}=r'r)(June 15, 1984). 

701 

702 , Chicago Hearing, Val. II, Nan Hunter, p. 101: 
Chicago Hea ng, Vol. II, Burton Joseph, p. 4; Houston Hearing, 
Vol u, John Money, p. 34; Washington, o.c., Hearing, Vol. :u;, 
Barry Lynn, p. 169-70. 
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social science evidence in the lan9l'M1.rk school de.segreQation 

decision of Brown v. Board of tducation.?lO In declaring 

•separate but equal~ schools unconstitutional, the Court found 

tbat aagregated facilities have• detrimental effect on 

cbildren.711 The court agreed that, 

segregation with the sanction of law • • • h,H1 a 
tendency to [ret■rdl the educational and mental 
development• of nagro children and to deprive them of 
some of the benefits they wo,1~ receive in a 
racial[lyl inteQrate~ school system. 

The Court added that "this finding is amply supported by modern 

autbority,"713 and cited, among others, E:ermeth Clark a,nd Gunniir 

Myrdai.714 The Court's reliance on this material as a basis for 

finding discrimination was subject to some criticism. 715 On one 

later occasion, the Court heard •a great deal of medical and 

sociological•716 evidence about alcoholism, but rejected it as 

no 
711 

112 

113 

114 

715 
Fias~ The 
{1975}. 

347 

!!!· 

!!!· 
!!!· 
!!!· 

u.s. 483{ 1954}. 

at 4H. 

at 494-9:5, n. 11. 

e, 30 N.Y.ll. L. Rev. 150{1955); 
39 Law & contemp. Probs. 194 

716 Powell v. Texas, 392 u.s. 5_14, 5370968) {Black, J., 
concurring}. 
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going "too far on too little knowle&;ie"717 and declined to find 

criminal stu'lctio1u, against public drunkenttiilSS to he cruel and 

um.umal ponieha-ent.118 However, the Court has relied upon extra

judicial proof ii'\ cases dealing with issues as: diverse as the 

death pe1uilty719 and the con;3titutionality of six member 

j~rias. 720 The late Judge J. Braxton Craven of the United States 

Co1.u:t of Appeals for the Fourth Circuit n<>ted that "Bruu:iei:s 

briefs" are now standard operating procedure in equal ~loyment# 

ecology, i:md school deseoregation casea. 721 Judge cravitr1 wrote, 

To oive a aiapliatic answer to a difficult question¥ 
the role that th• social sciences ought to play in the 
judicial decision making proceaa is of course the same 
as the role of any other science whether medical, 
electronic, or atomic~ 

In sbort, all aaurc•s of human infaraatlon and 
knowledg• properly c<.mtributt,t to tbe deterlllination of 
th.r, facts. 722 

717 

na 
M• at sn. 
M• at s:n-21. 

119 Furnt,U'! v a# 406 u.s. 23f!, 250-Sl n.150912) 
{Douglas• J., ing studies that conclude the death 
penalty is disproportion,11t•ly applied in cases involving poor or 
black defendants}; at 307 r;. 7 {Stewart, J., concurring) {citing 
studies coaparing crime rates in jurisdictions with d•ath penalty 
provisions). 

720 Willia11& v. Florida, 399 U.S. 18 1 HH-02 ri. ,U(1970) 
(citing psych lo0'cal evI ence that twelve member jurlea ar• no 
1110re advantageous to criminal defendants than six Mlltb♦r JWlD1!tla). 

12:l 
A 

122 

152 



Judge Craven concluded with respect to the extra judicial proof 

in Br n v. Board of Education, 

Although startling at the time, the decision now rests 
upon a bedrock of public opinion that school 
aasi9n•ents and legal distinctions based on race are 
unfair and that enforced s•paration of a ainority group 
stigmatises them.723 

Jamaa n. McMillan, United States District Judge in the 

western District of North Carolina, wrote, 3 The study of people 

and their problems ia a natural preraqui■ lte of the legal 

decision of proble111a among people. • 724 It is this very type of 

evidence that the Co:mnission has fcnmd to be persuasive. While 

the United States Court of Appeals for the Seventh Circuit found 

the Indianapolis <.n::di11<mce unconstitutional because of its 

definition of "pornography,"725 the court accepted the premise of 

the legislation and said, 

Depictions of subordination tend to perpetuate 
subordination. The subordinate status of woaen in 
turn leads to affront and lower pay at work, insult and 
injury at home, battery and rape on the streets. In 
the language of the legislature, "[p}ornaqraphy ia 
central in creating and maintaining ■ex aa a basis of 
discrimination. Pornography is a systematic practice 
of exploitation and subordination based on sex which 
differentially harms women. The bigotry and contempt 
it produces, with the acts of aggression it fosters, 
harm Wffll}en•s opportunities for equality and rights [of 

723 

724 J.B. McMillan, social Science and the District Court 
The Observations of a Journeyman Trial Judge, 39 Law & Contemp. 
Pro6s. 151 1 16J(l975). 

125 American Booksellers Ass'n v. Hudnut, 171 F.2d 323, 
325(19135}. 
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ail kindsj.• Indianapolis Cod& Sl6-l!a}l2),726 

The ,:ourt of appeals recognized thl!t p0rnography harms .... omen 

jL,St as the United States Supreme Court found exces,::ive working 

hours \tanrd:\;l to 1o1:>men in Huller v. Oregon and segregated schQols 

hai:-reful t:> minority students in Brown v. Board of Education. As 

a t·esult of the Cnited Statas Supreme Court's l!tllll!llary affirroance 

of the court of appeals in Hudnut v. American Booksellers 

1>,ssociation, 7 27 proponenls of the civil rights ,::,rdinanct? approach 

to pornography must attempt to fashion a definition of 

pornography whic!'1 will pasil constitutional muster, 

The Commission recc:.mmends that any civil ri9hts approach 

l.lsed to a,ldress banns attributabla to pornography should include 

an aff int1at.ive def.ens,~ of a knowing and voluntary consent to the 

acts, '!'his defense would prevent performers 1o1ho choose to engaqe 

in tha production of pornQgraphic m.at<:!rials fr 1>m se,:li:.ing 

recovery, 

726 

727 

Id. at 329. In footnote 2, the court added, 

In saying that we accept the finding that 
pornoqraphy as the ordinance 0afin(lls it l9ads 
tQ unhappy consequences, we mean only that 
there is evidence to this effect, that this 
evidence is consistent with much hu~an 
experience, and that as judges ve ,eust accept 
the legialativa resolution of such disputed 
e;e.pirical questions. 

see 
96 S 
(opinion 
J.). 

Qf Stewart, ' 

428 u . s . l S 3 , 18 4 - 8? , 
49 L.Ed.2d 859 (1976) 
Powell, and Stevens, 

54 u.s.L.W. 354B(Feb. 25, 19861, 



CONCLUSION 

The pattern of h,u:m documented before the Coraiaslon, taken 

as a whole, supports the conclusion that the pornography industry 

systelllatically violates human rights with apparent iapunity. The 

most powerltu11, citizens in society are singled out on the basis 

of their 9ender -- often aggravated by their age, racet 

disability, or other vulnerability -- for deprivations of 

liberty, property, labor, bodily and psychic security and 

integrity, privacy, reputation, and even life. 

Sa that pornography can be made, victims have been exploited 

under conditions providing them a lack of choice and have been 

coerced to perform sex acts against their will. Public figures 

and private individuals alike are defamed in pornography with 

increasing frequency. It is also foreseeable, on the basis of 

our evidence# that unwilling individuals have been forced to 

consume pornography, in order to pressure or induce or humiliate 

or browbeat them into performing the acts depicted. Individuals 

have also been deprived of equal access to services, employment 

or education as a result of acts relating to pornography. Acts 

of physical aggression more and more appear tied to the targeting 

of women and children for sexual abuse in these materials. 128 

Through these means, the pornographers• abuse of individual 

members of protected groups both victimizes them and notifies all 

728 See, Recommendations for Regulating Child Pornography 
in Chapter"T of this Part and the co■plete discussion of 
Victimi$ation in Chapter l of Part Five. 



of society that such abuses of them is permitted. This in turn 

serves to terrorize others in their group and ccintr1butes to a 

gener11l atmosphere of bigotry and contempt for their rights and 

human dignity, in an impact reminiscent of th"" !Cu Klux Klan, 

Respect for la.., :i.s undermined when such flagrant violatkms qo 

unchecked even moni so when they are celebrated as litJerties 

prote.::ted by go•.'ernment. 

We therefore conch,de that pornography, when lt leads to 

coerced viewing, contributes to ,ln assault, is defamatory, or is 

actively trafficked, constitutes a practice of discrimination on 

Any legal pi:-otections which currently exist 

for such pra,;;tices are inconsistent with conten:.i;,orary notion& of 

individual equality. 

n1e CornmissiC)\1 ,;1.ccordingly rec;:itumends Lhat the legislature 

should conduct public hear'.ngs and con8ider l~HJislation ,1ffocding 

protection to those individuals whose civil rightA have been 

violated by the produ.::cion or disu·i.butinn of pornography. The 

legislatio1\ should define pornogra;,h:r realist:kally and encompass 

all those materials, and only thoaa ~ateridl&, which actively 

deprive citizens of such rights, At a minimum, claims could be 

provided a,;;air.st trafficktng, coercion, for<~<id vie .. ir\g, 

<lefam-,.tion, 11nd assault, reaching the industry BS nec<;1ssary to 

remedy these atJuSf::s, consistent -..rith the First and Fourt-0enth 

A:,e:-tdment~. 
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Chapter 6 

The exhibition of obscene materials constitutes "a crime 

involving the welfare of the public at larger since it is 

contrary to the standards of decency and propriety of the 

community as a whole.~ 729 Thus the exhibition of obscene 

materials may be enjoined as a public nuisance under applicable 

state law or local ordinance.730 

Nuisance abatement suits have successfully been. brought to 

enjoin the exhibition or dissemination of specific books, 

magen;inea, or movies. 731 However, the constitutional provisions 

agaim,;t restraint of presumpt protected speech is an 

important limitation on the use of nuisance acticns.732 

Plaintiffs in civil nuisance actions should u■e procedures 

which include procedural safeguards against invalid prior 

129 
l6{Ga. 1911 

no 
55(1973). 

Theatre ca . v. Slaton, urn s.s.2d 712, 715-

Paris Adult Theatre Iv. Slaton, 413 U.S. 49, 54-

Trans-Lux Corp. v. State, 3661 So. 2d 710(Ala. 
State, 203 S.E.2d l53(Ga.}; Minor v. Central 

.W.2d 851(N.D. lHl}, 
Busch v. Pro·action Room Theatre, 550 

732 see generall~:, fr 
51 ( U1.i5) 1 Southeastern Promoti 

380 u.s. 
. 546{ 1975). 
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restraints,733 The United StatdS Supreme Court rejected the 

appJ,ic8ti.:)n of nuisance statutes to enjoin the [uture exhibition 

of unnamed films ln an "adults only" pornographic thel!lter.7:U 

Courts have alsc b~en unwilling to enj in th@ fut~rP 

have exhibited Gbscene publications or films in the past because 

of First A11endment concerns reqarcing prior iestrai.nte,735 nther 

ccurts have upheld injunctions ~loeing the offending 

establishments for a period of one year.716 

To avoid First Amendment challenges, nuisance actions may 

also be Drought based upon lewd activity, assignation, or 

pros ti. tut.ion occ,irring on the premises where the t)bscene material 

is sold or exhibitect.737 

7 33 
at 560. 

734 Vance v. Universal Arrmseroent Co., 445 U.S. 308( 1980). 

735 Peo le ex rel. Busch v. Pro 
P.2d 600(19• ,; State v, A Motion Picture 
P.2d 760{Kan.), 

ticm Room Theater, 550 
, 547 

736 State ex rel. Cah~lan v. Diversified Theatrical Car ., 
2 2 9 N • W • 2 d 3 do\ 1 ch • App. ) t Cc;., .;;.,.;;,,;_.,,::...;;;,f ,.,_;T;..;a;;..l;;;.,;;.lm.;,.;;;;a.:;;d:.z..;;e_,..v,_.;:..• _;;,;A;,;v..,,e:.:n;;,;;u;.;e;._B;;;..;;;o .. o.;,;;,k 
Store., No. 10038{0hio App. Bumm t Oct. 28, 1981} £!!.!.• 
ctiriTed 459 U.S. 9970982), 

737 lt World Bookstore, 108 Cal. App. 3d 404 1 

166 CaL It People v. Gellman, 7 UL App. 3d 253, 
287 N.E.2d 177(111. 1972). 
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Chapter 7 

Anti-display laws regulate the method by which pornographic 

materials can be publicly displayed. Statutes or ordinances may 

be enacted to restrict the display of sexually materials 

to minors. ln order to withstand constitutional challenges, such 

laws should apply to materials that are obscene as to 

minors.738 The regulations also should contain reasonable time, 

place, and l!Ulnner restrictions. 139 

In M.S. News Co. v. Casado, 740 the United States Court of 

Appeals for the Tenth Circuit uphe1d a WichH:a, Kamuu;, ordinance 

which restricted the display· of material "harmful to minors. " 741 

The Wichita ordinance defined "harmful to minors~ as any 

description, exhibition, presentation or 
representation, in whatever form, of nudity, sexual 
conduct, sexual exciten:umt, or sado-mascchistic abuse 
when the material or perforl!Ulnce, taken as a whole, has 
the following characteristics; 

738 

739 
U0!:176). 

HO 

741 

The average adu1t person applying 
contemporary community stamiards would find 
that the material or performance has a 
predominant tendency to appeal to a prurient 
interest in sex to minorsr and 

!!,!, Ginsberg v. New York, 390 U.S. 629, 645-47{1961}. 

!!!,!., Young v. American Hini-Theab::es, 417 u.s. 50, 

721 F.2d 1281(10th Cir. 1983). 

Wichita, Kan., Ordinance no. 36-172, SS.68 156(1985). 
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lb) The average adult person applying 
contemporary crnnrn,mity standards would find 
that the •aterial or performance depicts or 
descrioes nudity, sexual conduct, sexual 
excitement or sado-masochistic abuse in a 
1narrner that is· patently :'.)ffensive to 
prevailing standards in the adult community 
with respect to what la suitable for minors, 
and 

( c) TlH, material or performance lacks serious 
literary, scientific, educational, artistic, 
or political value for rainors.742 

The ordinance also provided criminal penalties. 

The penal ties may he iaiposed when any person having 
custody, control or supervision of any comffiercial 
establishment shall knc.winglyi 

1 a) display material which is harmful to mim:rrs 
in such a way that minors, as a part of the 
invited gener4l public, will De exposed to 
vie.., such material provided, however, a 
parson shall be deemed not to have 
•ctisplayed" material harmful to mlnors if 
the 1.1aterial is kept behind devices comtnonly 
known as "bl ind er racks" so that the lower 
two-thirds of th<& material is not exposed to 
view.74,3 

The court of appeals found that the definition of •harmful 

to fflinora" properly tracked the standards enunciati:ad in Ginsberg 

v. New Yorx 7 44 , and Miller v. California.745 The r~quirement 

that the lower two-thirds of thB material be covered was ntiither 

?42 !£· 
743 .!2.. 
744 390 u.s. 629, 645--47{ 1%8), 

?45 413 u"'s"" 15, 240973). 



overbro■d nor vaque.746 While tba ordinance did re■trict an 

adult's opportunity to view tha ruatarials, it did not prevent an 

adult from purchasing tbam.747 Tha Court found the ordinance to 

be a raa■onabla time, place, and manner restriction justified by 

the government's interest in protecting minors.748 

A Minneapolis, Minnesota, ordi~ance749 which was ruore 

restrictive than the one enacted in Wichita withstood a 

constitutional challenge in Upper Midwest Booksellers v. City of 

Minneae9lia.750 The Minneapolis Ordinance provided, 

It is unlawful for any person commercially and 
knowingly to exhibit, display, sell, offer ta sell, 
give away, circulate, distribute, or attempt to 
distribute any aaterial which is harmful to ainors in 
its content in any place where ■inors are or ■ay be 
present or allowed to be present and where ainora are 
able to view such material unless each item of such 
material is at all ti■ea kept in a sealed wrapper. 

741 

7413 

749 

750 

It is also unlawful for any person 
commercially and knowingly to exhibit, 
display, ■ell, offer to sell, give away, 
circulate, distribute, or attempt to 
distribute any material whose cover, 
covers, or packaging, standing alone, is 
hal:lllful to minors, in any place where minors 
are able to view such material unless each 
item of such material is blacked from view by 
an opaque cover. The requirement of an 
opaque cover shall be deemed satisfied 
conc~rning such material if those portions of 
the cover, covers, or packaging containing 
such material harmful to minors are 

721 F.2d 1281, 1287(10th Cir.1983}. 

M· at 12aa-a9 

Minneapolis, Minn., Ordinances S385.131{1985l. 

602 F. Supp. 1361(0. Minn. 1985). 
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The Boukselldrd fflaintained that the requirement of a sealed 

the materials which ~ere harmful to minors but not to adul~s. 752 

?atrcns was not sufficient to render the restrictions 

unconstitutional.753 If adults wanted to peruse the materials 

covered by th~ ordinance, the Court reasoned that thiiy would be 

abl,:1 to do so in one of several ways: l} ask a clerk to remove 

the wrapper; 2l view an "inspection copy• kEtpt behind the atore 

counter, or 3) vlaw the materlal in an "adults only• pornography 

outlet that excludes 111inors. 754 

Display laws w½ich define "harmful to minors• with languag~ 

other than tne Ginsberg standard have been found 

unconstitutional, 755 

751 

752 

753 

754 

Minneapolis, Minn., Ordinances S385.131(6)laJ(l985). 

602 f. Supp. at 1370. 

~, Hillsboro Nows Co, v. Cit of Ta a, 451 F. Sixpp. 
952(M.O. Fh. 1 res tr splay of •ofhnsi ve 
sexual material• found unconstitutionally- vaguelr Am~fidari 
Booksellers Asl!l'n v. McAuliffe, 533 F. Supp. SD (N.D. GS. I961J 
!statute pro I 't"ng a·sp ay or sale to mlnora of aateri ■ l 
containing nude figures held ovarbroad because prohibition 
extends to material not obscene as to minorslr Ameri~an 
BOOkl!lellera Ass 1 1 lnc. r Court, 129 Cd. App. la no, 

75S 

HH Ca, Rptr. nance over road because it required 
sealing material containing any photo ..,hose primary purpos~ is 
sexual arousal regArdless of whether obscene as to ~1nors)1 



While opaque covers and sealed wrappers are a perfflissible 

means of restricting the display of sexually explicit materials 

to minors, a Virginia statute which simply made it unlawful to 

display material harmful to minors in a manner uwhereby juv~niles 

may tu.amine and peruse it" was found unconstitutional. 756 The 

VirQinia statute contained no provisions for the use of opaque 

covers and the court found that outlets would face unreasonable 

burdens in complying with the statute. 757 Th•y would have to 

daprive adults of the material, remove it from their shelves or 

ban minors from their stores.758 The Court also found the idea 

of outlets restructuring their premises and creatin9 an "adults 

only• section to be unreasonable.759 The Court concluded the 

statute was overbroad as a time, place and manner restriction. 760 

A require11ent of opaque covers or "l::11 inder racks" would have 

narrowed the scope of the restriction and could have: provided the 

Calderon v. City of Buffalo, 61 A.D.2d 323, ~02 N.Y.S.2d 
685{ 918) (ora'nance over road because it prohibtted sale and 
exhibition to juv~nile$ of material that was net obscene as to 
juveniles); 60 or. App. 209, 653 F.2d 553(19821 
(■ tatute . ■saminatlon of all nudity tc minors 
overbroad because it does not limit prohibition to material that 
is obscene a■ to juveniles}. 

756 
699 u:.ri. 

757 

758 

159 

760 

~· 
!.2· 
12· 

!£· 

at 106. 

at 702-03. 

at 706. 
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basis for the court upholding the statute in this case.761 

761 Id. at 706-07. 
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PART FOUR 





Chapter l 

Victimization 

Women, men, and children who t,r,i.ieve they have ~:ec:. harmc-d 

by por1~graphy described adverse physical an~ psycnolog~cal 

effects in th~ir public testimony before the Commission and other 

bodies and in acc:o,;Hts given in writin:;; or in inter·vie1o12 by 

Com111ission staff, The Co!l'lrnission he<1n: testimony from Lhirty 

witnesses who reported that they or nthers with whom they had 

special ntlationships had been ha.rrne~ i.n sor!le r,;anner or or as a 

result of porno9raphy, Hock¼ than one hundred persons wart 

intervi£wed by Commission staff investiqators, who were law 

enforcert1ent pe-csonnel with conaiderablo:i ox;ierience in dealing 

with traur:!a victims. ,\l.though in many insta1)C":!S, f.!tcts related 

'Dy the person intarview~d could be verified by referen<:e to 

tre<'!.tment records, court records, or law ea(on:ement files, in 

other instances r;;) independent verific.'!ltion was possitJle. ln 

additiu~, to the foreyoing, a number of other statenents were 

rec1:iived in lett.ers fro111 persona who reported pornoqraphy-related 

victimization ~nd in exhibits filfJd by "'itnes.ses fror.1 hearinqa 

befo~e other fact finders, including city councils, courts of 

record, and the United States Senate. some of these indi·.;iduals 

repon:ad an extensive series of tn,umatic events in t:1eir liv~s, 

making it difficult to asseas tte relationship, if any, between 

pornography and their sutfering. 



Witnesses attributed to pornography their having been 

coerced into pornoQraphic performances, bound and beaten in 

direct imitation of pornography, and forcibly iJaprisoned for the 

purpose of manufacturing pornography. Although this Commission 

can neither conclusively determine that pornography caused these 

physical harms nor conclusively determine that it did not, it was 

the opinion of the witnesses that pornography played a central 

role in the pattern of abuse within which they were harmed. 

Witnesses attributed mtmy dHferent kinds of dam,u,1e to 

peycholoc;,ical functioning and sense of self to their having been 

used in the production of pornographic materials, exposed to 

pornographic materials, or sexually assaulted by offenders who 

used pornography as part of the abuse. Many of these 

psychological injuries correspond to the sl9ns and symptoms of 

post-trauaatic stress disorder.762 witnesses also attributed to 

pornography Unam:dal losses due to hoapitalhation and therapy" 

damage to faaily relationships and status in the community caused 

by defamatory representations in pornography, associations 

between prostitution and pornography, and sexual harassment 

through pornography. Many of the women, men, and children who 

762 "The essential feature is the developi:aent of 
characteristic symptoms following a psychologically 
traumatic event that is generally outside the ranq& of 
human experience. The characteristic ayaptoas involve 
reexperiencing the traumatic event; numbing of 
reaponaiveneaa to 1 or deduced involvement with, the 
external world; and a variety of autonomic, dysphorio, 
or cognitive symptoms." Anun:ican Paychiatric 
Aau,ociation, D tic and St Mirnual o 
Mental Disorders 
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testified reported each of these types of consequences, and some 

incividuals a.re quoted repeatedly in vaxious secti,-ms of this 

chapte.c. 

Although we have tried in this chapter to allow ~lctims to 

speak in their cwn 1o1onls, without interpretation or corarnentary, 

we have in s1~veral instances quoted the words of victims' 

mothars, fr-iends, or therapists. He have don<a so only because 

there are in~~ances in which the victims the~selves were 

unavailable for testimony. In tho same vein, we quote nere 

pertinent exc.:rpta from the eloquent testimony of Andi·.,« :)""orkin 

on beha.lf of many other victims whose v,;iic~s were not heard: 

My name is Andrea Dworkin, I am a citi:,en of tl·.e 
United States, and in this country where I live, e~e~y 
year millions of pictJr~s are being :nade of women with 
our legs sproad. we are called beaver, we are called 
pussy, our qenitals ~re tied up, they are pasted, 
makeup is put on them to make them pop out of~ page at 
a male ll'te·,.rer. "lillions and millions cf :,ictures are 
ma~e of us in pastures of submission and s~xual ~ccese 
so chdt our vaginas are exposed for penetration, our 
anus.os are exposed fvr penetration, our throats are 
used 35 if they are genitals for penetration. In this 
country where I live as a citizen real rapes are vn 
(ilm and are being sold in the mark.:!tplace. And the 
maJ~,r rootif of pornography as a form of entertainment 
is that women are raped and violate<! and humiliated 
~ntil we discover that we liKe it and at that point we 
ask for- 1nore, 

In this coun.t:ry wht.tre I live as a citizen~ 'Kornen a,re 
penetrateJ by animals and objects fo~ public 
entertainment, women are urinated on and defecated on, 
l>fOr\an and girls ai:e :.1sect i nterchan:;;eably so that qro,..,,n 
women a rG rnazit~ up to look l ikc f i •:e- or s i x-1•,;)at·-o 1.d 
childr~n surrounded by toys, presented in mainstream 
pornographic publications for anal penetrati.on, There 
are magazines in which d,dult woFien are presented with 
cheir pubic ~reas shaved so that they resemble 
children* 

In this cou~try ~hero I live, there is a trafficking in 



pornography that exploits mentally and physically 
disabled women, women who are maimed; there is aaputee 
pornography, a trade in women who have been maime<i in 
that way, as if that is a sexual fetish for men. In 
this country where 1 live, there is a trade in racism 
as a form of sexual pleasure, so that the plantation ia 
presented as a form of sexual gratification for the 
black woman slave who asks please to be abu&ed, please 
to be raped, please to be hurt. Black skin is 
presented as if it is a female genital, and all the 
violence and the abuH and the humiliation that is in 
general directed against female genitals is directed 
against the black skin of women in pornography. 

Asian women in this country where I live are tied from 
trees and hung from ceilings and hung from doorways as 
• form of public ant ■ rtain■ant. Thar■ i ■ • 
concentration camp pornography in this country vhere I 
live, where the concentration ca:ap and the atrocities 
that occurred there are presented as existinQ for the 
sexual pleasure of the victim, of the woman, who 
orgasms to the real abuses that occurred, not vary long 
ago in history. 

In the country where I live •• a citizen, there is a 
pornography of the humiliation of women where every 
single way of humiliating a human being is taken to be 
a form of sexual pleasure for the viewer and for the 
victim; where women are covered in filth, including 
feces, including rm..1d, including paint, including blood, 
including semen, where women are tortured for the 
sexual pleasure of those who watch and those who do the 
torture, where women are murdered for the se~ual 
pleasure of aurdering women, and this material exists 
because it is fun, because it is entertainment; because 
it is a form of pleasure, and there are those who say 
it is a form of freedom. 

Certainly it is freedom for those who do it* Certainly 
it is freedom far those who use it as entertainaent, 
but we are also asked to believe that it is freedOt!l for 
those ta whom it is done. 

Then this entertainment is taken, and it is used an 
other woman, women who aren't in the pornography, to 
force those wa■an into prostitution, to ■aka the■ 
imitate the acts in the pornography. The wonan in the 
pornography, sixty-the to seventy percent of the■ we 
believe are victims of incest or child sexual abuse. 
Thay are poor women; they are not wo■an who have 
opportunities in this society. The are frequently 
runaways who are picked up by pimps and exploited. 

no 



They llr:'! tr.equo:mtty rap,:;d, the 1-ar,es ,,ff•'.! fil~•~d, ti1er 
ar-i~ k.ep,t in prostitution by blackrod.il.. .Che p-orno-gr·aphy 
is used o~ prostitutes ~Y joh1;s ~ho are exp~cted to 
replicate the sexual acts in the pornography, no matter 
how darnaginq it i.;, 

Po<:::ocgraphy ie used in rap.:,--to pl,rn i.t, t, >:,JCecuU! i;:., 
to ci·1oreo~;1;raph it§ to -e-rHJendi:n: the excitement t{J commit. 
the a.ct ,J, Pornc;:qrapht is 1ised tn qanq rapH- .,_<Jai.nst 
W'U111e1,, We sec an i11crease: since the rel,1,ls" of "De•!p 
Threat• in throat rape--where wo~en ~ho~ up in 
emen;;enoy t-oo:ns because men D-'!>liel.'e ttley can pe:H,trate, 
<1o·ep-thrus t t to th-a bot t:cnn ot .a ~~o:ria_n ls tht."()a L ,._ :.;e sef? 
increaEing use of all elements of pornography In 
battery.! which is tht1 rnost commo-nly committt:.~d violent 
crime in thi~ country, i~clud1ny the rap. of wowe~ ~y 
animals, .t.ncluding :m~]:iminq$ tnc1ud.in-g l-u;!avy b()rtd.aqer 
including outright torture. 

~l'e ha\itt st)en in the 1-t!:St e iqh t y-ears. i an in·cre.ase in 
the use of (:arneras in r"pes. And. those rapea are 
filmed and then they are put on the marketplace and 
they ara protected ~reech--they are real rapes. tJe see 
pornography in the harass~ent of ~omen on jobs, 
especially in nontraditional jons, ln t.ha h,irassmfrnt of 
'\lfO!lli¼n in education, to create terror and complia .. ce in 
the home, which as you know is the most dangerous plac-s• 
for woren in this society, where mar~ violence is 
c:o!M'litte<l against wo::1en than anrwhere else, iis see 
porn~grapby used to create harassment of women and 
children in neighborhoods that are saturated with 
pornography, where people co&e from other parts of the 
city and tnen prey on the populations af people who 
live in those neighborhoods, ancl that increas<!s 
physical •ttack and verbal assault. 

We see pornography having introduced a profit motive 
into rape. We see that filmed rapes are pnHect,;;d 
speech, We see the centrality of p0rn1)9raphy in serial 
murders. There are snuff films. He see boys imitating 
pornography. 

We see the average age {)f rapists 9oin9 down, We ar"! 
beginning to see gang rapes in elementary schools 
committed by elementary school age boys imitating 
pornography. We see sexual aasaul t after death wh,H'e 
frequently the pornography is the motive for the murder 
because the man believes that he will get a particular 
kind of sexqal pleasurii¾ having sex with a ,aoman after 
she is dead. 

We see a major trade in women, we sf'!e the torture of 
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women as a form of entertainment, and we••• vomen also 
suffering the injury of objectification-- that is to 
say we are dehumanized. 'ii!e are treated as if we are 
subhuman, and that is a precondition for violence 
again•t us. 

I live in a country where if you film any act of 
humiliation or torture, and if the victim ia a woman, 
the film is both entertainment and it is protected 
speech. Now that tells ■e something about what it 
means to be a woman citizen in this country, and the 
meaning of being second class. 

When your rape is entertainm1:mt 1 your worthlessness is 
absolute. You have reached the ruHHr of IIH.>cial 
worthlessness. The civil i•pact of pornoqraphy on 
women is stag9erin9. It k.eeps us socially silent, it 
keeps us socially compliant, it keeps us afraid in 
nei9hborhoods: and it creates a vast hopelessness for 
women, a vast despair. One lives inside a nightaare of 
sexual abuse that is both actual and potential# and you 
have the great joy of knowinQ that your nightaare is 
someone else's freedo~ and someone else's fun. 

The first thing I am goim;i to ask you to do is 
listen to women who want to talk to you about what has 
happened to them. Please listen to th••• Th•y know. 
they know h0\11 this works. (I}t has happened 
to them. 

I am also aekinQ you to acknowledge the international 
reality of thia--tbis is a human rights il'!lsu!®--for a 
very personal reason, which is that my grandperenta 
came here, Jews fleeing from Russia, Jews fleeing from 
Hungary. Those who did not come to this country were 
all killed, either in pogroms or by the Nazis. They 
came here for me. l live here, and I live in a country 
where women are tortured as a form of public 
entertainment and for profit, and that torture ls 
upheld as a state-protected right. Now, that ia 
unbearable. 

lam asking you to help the exploited, not the 
exploiters. You have a tremendous opportunity here. I 
am asking you as individuals to have the oouragef 
because l think it's what you will need, to actually be 
willing yourselves to go and cut that woman dO\!fn and 
untie her hands and take the gag out 9l her mouth , 
and to do something, for her freedom. 3 
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A. Phy ■ ical Harm 

ThAt CoJQl'llission received teatiMony alleging rapes related to 

poi:-nography. For example, a woman reported tJ,at her daughter was 

f'crrc;ad to engage in sexual acts in the rii;.1.king of pornographic 

My daughter attended la! Pre-school in. 
California. She was three years old when she began 
att'¼nding. During the six raonths she attended before 
the school closed, she waa sexually molested on 
multiple occasions, by teachers on the sch<iol grounds 
and also was taken off school property to c1 n known 
locations to be molested by persons unknown to me. 
Photographs were taken on many (if not all) of these 
occasions. She was threatened with physical violence 
with a knifa ~nd a gun and was forced to watch animals 
being killect.' 64 

A trtan who cl a bred he had participated i o over one hundred 

pornographic films i.n two and a half yeal'.'s testified: 

I have seen it totally destroy too many lives, but 
mostly the girls, It's a lot harder on young ladies. 
I have seen a lot of producers and directors and 
photographers, just to get (,ut a product that they hava 
in mind, either badger or almost force the girls into 
doing things that they wo1.lid really rather not do. 1, 
myself, have be~n on a couple of aeta where the younq 
ladles have been forced to do even anal sex scenes with 
a guy which is rather large and I have seen them crying 
in pain and just totally destroys their personality 

Miami Headnqs, Vol. II, p. 2853, 
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when they are forced to do things like that.165 

Other rai;xis were allegedly stimulated by the viewing of 

pornography or mooeled after particular pornographic materials. 

A mother left her ten year old daughter for two hours with a 

very close friend vtho lived next door. The friend had the girl 

watch pornographic movies on the Playboy TV channel and then 

engaged in oral sex with her.766 

In testimony before ,mother oody, one woman reported: 

over a period of eighteen years the woman was reoularly 
raped by this man. He would hr ino pornogr•phic 
magazines, books, and paraphernalia into the bedrooa 
vith him and tell her that if she did not perfora the 
sexual acts that were being done in the •dirty• books 
and magazines he would beat and kill her. I know about 
this b•cauae my bedroom was rioht next to hers. I 
could hear everything they said. l could hear her 
screams and cries. In addition, since I did most of 
the cleani119 in the house, I would often come aerosiil 
the books, magazines, and paraphernalia that were in 
the bedroom and other rooms of the house. The 
maga:u:ines had pictures of mostly wo.'l\en and childri:tn and 
some men. Eventually, the woman admitted to me that 
her ex-husband did in fact use pornographic aaterials 
to terrorize and rai;xi her.7i7 

When I first met my husband, it was in early 1975, and 
he was all the time taUting about Ms. Marchiano'a film, 

hroat. After we were married# he on several 
referred to her i;xirformances and au99eated I 

Los Angeles Bearing, Vol. 1~ p. 81. 

Letter from Oklahomans Against Pornography to the 
Attorney General's Commission on Pornography. 

167 
198'3}. 

Minneapolis City Council, Session 11, p. 14 (Dec. 
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try to imitate her actions •••• Last January . .. 
my husband raped me • . . . He made me strip and lie 
on our bed. He cut our clothesline up ••• and tied 
•Y hands and feet to the four corners of the bedframe. 
{All this was done while our nine month old son 
watched.) While he held a butcher knife on me 
threatening to kill me he fed rae three strong tran
quilizer•. I started cryin9 and because the baby got 
scared and elso began crying, he beat my face and my 
body. I later had welts and bruises. He attemi;itea to 
amother me with a pillow . ... Then, he had sex with 
me vaginally, and then forced me to oive oral sex to 
him. 768 

Another woman alleged thet her father had used PlaxboX in 

connection with his molestation of her when she was a small 

child: 

.. This father took a Playboy magazine and wrote her 
name across the centerfold. Then he placed it under 
the covers so she would find it when she went to bed. 
He joined her in bed that night and taught her about 
SAl'X:, 

According to another source: 

A fhe yHr old child told Mr foster mother, "We have 
movies at home. Daddy shows them when mother is gone. 
The people do not wear clothes, and Daddy and I take 
our clothes off and do the same tbing the people in the 
movies do.769 

Women who had been asked if they had ever been upset by anyone 

trying to get them to do what they'd seen in pornographic 

pictures, movies or books had described the" tollowin9 examples: 

768 Anonymous letter to the Pornography Resource Center 
forwar~ed to the Attorney General's Com.mission on Pornography. 

Letter from Oklahomans Against Pornography to the 
Attorney General's Commission on Pornography. 
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,Mias D; I waa staying at this guy's house. He tried to 
make•• have oral sex with him. Re said he'd a■en 
far-out stuff in movies, and that it w,:,mld be fun to 
mentally and physically torture• woman. 

Mias G: B.,i forced me to have oral aex with him when I 
had no des ire to do it. 

Mias M: Anal sex. First be attel'l!pted 9entle 
persuasion, I 9uess. He was somebody I'd been datinQ • 
while and we'd gone to bed a few times. Once he tried 
to persuade [me] to go along with anal IHHt, first 
verbally, then by touching me. When I said, "no, 77be 
did it anyway--much to my pain. It hurt like hell* 

One rape victim said that her assailants had attac!ted her after 

perusing pornographic magaxinesi 

The third man forced his penis into my mouth and told 
me to do it and I didn't know how to do it, l did not 
know what I was supposed to be doing. fie started 
swearing at me and calling me a bitch and a slut ,md 
that I better do it right and that I wasn't even 
trying. Then he started o•tting very angry and one of 
m;im pulled the trigger in his gun so I tried harder. 

Then when he had an erection, he raped me. They 
continued to make jokes aoout how lucky they were to 
have found me when they did and they made jokes aoout 
beino a virgin. They started ld.cldng leaves and pine 
needles on me and kicking 111e and told me that if ! 
wanted more, that I could cOll'le back the next day. 

Then they started walldng away and l put ray clothes 
back on and it was not far frora where they had set up 
their camp and I looked down and saw that they had been 
reading pornographic magazine!iit They were magazines 
with nude women on the covers. 71 .i 

Minneapolis City Council, Session I. p. 65, 67 {Dec. 
{Testimony based on Diana Ruas■ll's research). 



Elsewhere a gang rape was attributed to imitation of a specific 

piece of pornography: 

{Al a 9anQ rape of a juvenile girl [was co!Mlitted] by 
six adole•c•nt boys who used a pornographic ~agaaine's 
pictorial and editorial outlay to recreate a f,aDe in 
the woods outside of their housing developaent. 'T 

Another victim of sexual assault during childhood attributed her 

assailant's behavior to the instruction of pornography: 

What this game consisted of was each child going into a 
tool shed with this guy. When my turn came I didn't 
want to go in because I was scared, it was dark in 
there and it was dirty. There were cobwebs and there 
was this giant pitchfork. 

One of the kids pushed me inside and shut the door. 
Then this l:l-Oy grabbed me and he pulled down my shorts 
and sexually abused me. In short, he finger-fucked me 
and he JMde me masturbate him. r was really terrified. 
I thought 1 was in hell, and 1 was also in a lot of 
pain. I started crying really hard and he finally let 
me go, but I was told that if I told anyone I wouldn't 
be beliaved# that it was all my fault and that I would 
be punished. He also told me that he would hurt 111e 

again if I told anyone. His sister told me that this 
game ha had learned from his dirty books. I knew that 
he had these dirty books because I had seen him with 
them.173 

Another witness testified that pornography had been used by a man 

who had sexually abused her in childhood: 

A lot of raping went on in the basement. That is also 
where the pornography boolu11 were. They were 1aa9aitines 
that were brought of hiding, out of boxes that were on 
the top of shelves. 

rn Pornography Speech presented to the National Women 
Ju<:lges Ccmference, October 12, 1986, submitted to the Attorney 
General•s Coatiaaion on Pornography. 

773 Mim:ieapolis City CouncU, Session U, p. 48-49 {Dec. 
1983). 
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When lhel and I oot to the top of the stairs l knew I 
was goino to pay for my little arrangement. He ordered 
me to take my clothing off and he tried to rape me. He 
was too big and I was too small. He forced me to go 
down on hi■ .•.• 774 

Other witneaaes testified that ■en had required of the■ 

particular acts that had been seen in pornography; 

Wh.ile imitating the wo■en in the magazines was one 
result of the ■aterial, r have always felt that another 
consequence was the initiation of oral sex into the 
abuse. This did not occur until after the pornographic 
material arrived and I firaly believe that the idea 
came from the pornographic ■aga~inea. 

PornoQraphy did not cause the incestuous relationship 
with my older brother but I have always felt that its 
use contributed to the different types of abuse that 
was usea. 775 

Another woman described the same pheno■enon with.in her marriage; 

I had not realized the extent of the hara that 
pornography had done to me until a year and a half ago 
when I was working on a photo montage of the kinda of 
pornography for an educational forum. I came across a 
picture of a position that •Y ex-husband had insisted 
we try. When we did, I found the position painful, 1at 
he was detar■inad that•• have intercourse that ••Y• I 
ha■orri:rnged for three days. I finally vent to 111y 
doctor and I recall the shame I felt as I explain•d to 
hi% what had caused the bleeding. 

Once we saw an X-r ■ tad fll■ that showed anal 
intercourse. After that he insisted that I try anal 
intercourse. I agreed to do so, trying to be the 
available, willing creature that I thought I was 
supposed to be. I found the experience very painful, 
and I told hi• so. But ha kept insisting that we try 
it again and again. 176 
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Accordin9 to a former Playboy bunny; 

A Playmate of the Year, also on the Woman to Woman 
Show, testified that a man attempted to rape her after 
he recognized her from the magazine. 

I experienced everything from date rape to physical 
abuse, to group sex and finally to fantasizing 
homosexuality as I read Playboy magazines. The group 
sex held in Hefner's mansion was accompanied by ;1,', 
pornographic movie, The Devil in Miss Jones •..• 

A woman who said that both of her husbands had auPjected her to 

sexual and other physical abuse testified, 

Often he would be hi9h on drugs or alcohol and force me 
to do violent sexual acts while he was leafing through 
the pictures. 778 

Teatifying before another body, one woman described forced sexual 

activity during the screening of pornographic films: 

••• comments like "That*s how real men do it," 
instructing the handicapped men, teasing them that if 
they watched enough of these movies they would be able 
to perform normally. There ware constant remarks made 
about what normal male sexual experiem::e was. Than the 
disabled men were undressed by the able men and the 
woman was forced to engage sexually with the disabled 
man, there ware two weapons in the room. The woman 
refused and she was forced, held down by the physically 
able men. Everyone watched and the movies kept going. 

After this, the able-bodied men said they were going to 
show the handicapped men how "real men~ do it. They 
forced the woman to enact simultaneously with the 
movie. In the movie at this point a group of men were 
urinating on a naked woman. All the men in the room 
were able to perform this task, so they all started 
urinating on the woman who was now naked. Then the 
able-bodied men had sex with the woman while the 
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- - - - - - - - - - -- - - - - - -- - - - -

,HsAbled ~en watched. 779 

2. forc~d Sexual Performance 

During the course of the hearings the Com!tlissi.on received 

reports fror!I iw:Jividuals who described situations in which they 

were forced to engage in certain sexual acts. 

distinct from an1 in addition to those acts described as rape 

above. 
},,s with the acts of rape .ihich w,He described to the 

Col!'llnission, acts of forced sexual performance included those dc-ne 

in the coursa ot makin9 poc-nogn1phic mat~rial ,H,d those relating 

to the use Qf existing pornoqraphy. 

these are aoundant1 

Exaroplee of the first qt: 

;\ 1uother and father in South Old ahor1\a C:itv forced t.heir 
four daughters, ag;;;s t;en tc seve:.taen, "to engage ir1 
family sex whi l':1 por.nograph ic pictures were b~l.ng 
fiimed, This m.:)ther also drcve the 9irli'I t,) dates with 
men where she would ~atch ~l1ile the girls had sex, 7 5gen 
she .. o•;ld collect fees of tt.icty 1:0 fifty dollars.· 

A woman w!',Q had teen f,n·ccd into pn:>stitutic:1 and participatinq 

in the filminq of p,:;rnc.,graphy testified: 

He had video equipment in his home long before it W8S 
,nass pr•:}duced, Every time my pi:r,p sent me to hiTT". !ie 
~0uld ~ak~ pcrr~qraphic pictures of ~a and a se~ond 
lloman, He also made video tapes of tht;1 sex thst tock 
µlac,} unc:1ar his dire<:tit'.>!1, This continued on the 
av~cage ot once ■ week for about a year, 

77'! 
1983) % 

!>1inrHH:poUs City Council, Session Il, p, 72 {Dec. 

? 8t) Letter from oklohomans Against Pornography tn the 
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There was an apartment that I was sant to often. There 
ware usually two to thraa men there. After I had sax 
with them, they would taka pictures of ma in various 
pornographic poses. Whan I was a young girl I didn't 
hava tha vocabulary to call them pornographers. I used 
to refer to them as 0 the photographers.• 

On another occasion another young girl and myself ware 
taken to an apartment in to meet soma man. We ware 
told that they were gangsters and that wa should be 
nice to tha■. Whan we arrived we ware taken into a 
room that had a large bad at its canter surrounded by 
lighting and film equipment. We were told to act out a 
"lesbian scene.• After about fifteen minutes we were 
told to get dressed, that they couldn't use us. we 
were returned to tour city) unpaid. Aoain, it was only 
in retrospect as an adult that I re•lized I had been 
used in a commercial pornographic film loop. 71H 

Another woman wrote: 

My father was my pimp in pornography. There were three 
occaaions, from ages nine to sixteen, when he forced me 
to be a pornography model. This was in the 1950s and 
1960s • • I don' t know if the pictures and films 
are still being distributed.782 

A sixteen-year-old g.irl who had beem :molested by two family 

friends from age seven to age twelve testified; 

Viewing the pictures :i11 the magazines seenu~d to click 
something for him, for he then wanted his own personal 
record of all that he had taught me. 

Ha whipped out his Polaroid camera, which was in his 
briefcase, and then he proceeded to take pictures of me 
in these v~rious positions, which included using the 
vibrator. 1!.U 

181 Washington, o.c., Hearing, Vol. r, p. 180. 

782 Brief of Women Against Pornography submitted to the 
Attorney General's Commission on Pornography. 
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would then act out the 

I was sexually abused by my foster father from the time 
r was seven until I was thirteen. He had stacks and 
stacks of Pl He would take me to his bedroom or 
his workshop, me the pictures, and say, »This is 
what big girls do. If you want to be a big girl, you 
have to do this, but you can never tell anybody." Then 
I would have to pose like the women in the pictures. r 
also remember being show~ a~:::::....=~ cartoon of a man 
having sex with a child.7 6 

A mother described her discovery of her daughter's abuse: 

MY daughter explained that the adults would come into 
the room and announce that {it] was time for a •movie* 
or a •oath~ and then begin to usher the children ••• 
into t.he den or the bathroom. When my daughter refused 
to undress one of the mothers removed my daughter'.s 
clothing with hand movement over her entire body. My 
daughter was seldom allowed to go home until she had at 
least one bath with one or more children. Upon bearing 
this I called the mother and gave her emphatic 
instr1 . .u:.:tions that my daughter was not to take "baths" 
at her house. One such occasion after that my daughter 
came home with obvious dried tears on bar face. I 
feared something dreadful had happened. 787 

Th111y confirmed my fear and discovered ev1H\ more horror. 
She had been not only se:1t:ually abused but over one 
thousand pornographic photographs were seized in a 
search of their apartment spanning a period of over two 
years. My daughter was only twelve years old at the 
time of the phone call. She had broken up over the 
events of the previous week.788 

785 Chicago Hearing, Vol. II, p. 95. 

786 Anonymous letter to Women Against Pornography, 
submitted to the Attorney General•s Commission on Pornography 
(Aug. 1984) • 

787 

788 

Houston Hearing, Vol. II, p. 17803. 

aouston Hearing, Vol. II, Anonymous, p. 178Q2. 
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him. In retrospect the only sex 1 knew until I was 
well into my twenties was coercive sex taught to me 
through pictures of women coerced into pornoQraphic 
performances. 790 

A sixteen-year-old girl testified: 

At about age eleven and a half he started using the 
magazine again. In these maga~ines there were pictures 
of one woman masturbating another woman~ two men and a 
woman having sex, oral, anal and vaginal sex. It was 
with these magazines that we started having me act out 
positions with him.791 

The mother of two girls testified: 

[My daughters! also had an experience with an eleven 
year old boy neighbor boy •... Porno pictur&a that 
[he} had were shown to the girls and to the other 
children on the block.. Later that day, {he1 invited 
[my daughters] into his house to play video games, but 
then tried to imitate the sex acts in the photos with 
{myl eleven year old [daughter) as h~s partner; {my 
other daughterJ witnessed the incident. 792 

A woman testified that her husband demanded that she enact 

behaviors he had found appealing in pornography: 

... I was coerced into acting out certain sexual 
fantasies which he had, mariy, times from reading 
pornographic literature or viewing certain pornographic 
movies. 793 

Another woman described her father• s use of pornography to 

encourage and legitimize incest: 

He encouraged me by showing me pornographic magazines 

790 

791 

792 

793 

Washington, o.c., Hearing, Vol. I, p. 179-82. 

Miami Hearing, Vol. II, p. 21. 

Washington, o.c., Hearing, Vol. I, p. 128. 

Chicago Hearing, Vol. I, p. 23-26. 
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which they kept in the bal:J:.room and told me it was not 
wrong bec■u:ae they were doing it in the aaga~ines and 
that made it o.k. Re told•• all father• do it to 
U1eir daughters and r,;aid even paators do it to their 
daughters. The magazines were to help me learn more 
about sex. 794 

Another woman described the same phenomenon: 

The incest started at the age of eight. I did not 
understand any of it and did not feel that it was 
right. My dad would try to convince•• that it was ok. 
He would find aagaaines with articles and/or pict\lres 
that would show fathers and d&~Qhters and/or 1110th•ra, 
brother■ and aiatars having sexual intercourse. 
(Mostly fathers and daughters.} He would say that if it 
was published in magazines that it bad to be all rlQht 
because magazines could not publish lies. 

He would show me these •agazinea and tall•• to look at 
them or read them and l would turn my head and say no. 
Ile would leave them with me and tell ma to look later. 
I was afraid not to look or read them because I did not 
know what he would do. Se woulo 2.u,k ma later H l had 
read them and what tl:'.iiy said or H I looked real clos-0 
at the pictures. He would say, •se,9!t's okay to do 
because it's published in •aga~ines.• 

Witnesses who appeared before the Commission and those who 

submitted statements r•ported acts of battery and episodes of 

torture associated with the production or use of pornography. 

Individuals desca:ibed actSc of battery or torture inflicted upon 

them durin~ the course of producing pornographic materials. for 

194 Anonymous letter to the Attorney General's Commission 
on f<:>rnography. 

795 Letter to the Attorney General's Commission on 
Pornography. 



example, a woman who reported having been sexually abused since 

infancy said: 

That night that I was filmed for a pornographic movie, 
ay stepfather tortured me both physically and sexually 
because I did not perform adequately enough to be 
oonvinoing. 796 

A young man who had been the victim of a "sex ring" testified: 

I became involved in bom:iage. l was shown pornography 
and was bound in various ways and photographed.797 

Linda Marchiano testified: 

When I decided to head back north and informed Mr. 
Traynor of my intention, that was when I met the real 
Mr. Traynor and my two and a half years of impr ison:;nent 
began. He beoan a complete turnaround and beat me. up 
physically and began the mental abuse, from that day 
forward my hell began. 

During the filming of Deep Throat, actually after the 
first day, I suffered a brutal beating in my room for 
smilino on the set. It was a hotel room and the whole 
crew was in one room, there was at least twenty people 
partying, music going, laughing, and having a gooo 
time, Mr Traynor started to bounce me off the walls. 
I figured out of twenty people, there might be one 
human being that would do something to help me and I 
was screaming for help, I was being beaten, I was being 
kicked around and again bounced off of walls. And all 
of a sudden the room next door became very quiet. 
Nobody, not one person, came to help me.798 

One witness before tha Collllllission described how women and 

young girls were tortured and suffered permanent pbyalcal· 

injuries to answer publisher demands for photographs depicting 

796 Washington, D.C,, Hearing, Vol II, p. 262. 

797 Washington, n.c., Vol II, p. 49. 

798 Public Hearings before Minneapolis City Council, 
Session I, p. 47, 49 (Dec. 1983} 
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sadO-Nt!SOChistic l'tbuse. When the torturt!r/photographer inquired 

of the publisher t,s to the types of depictions that would sell, 

the torturer/photographer wa!> instructed to get sil'llilar existing 

publications and use the depict.ions therein for in~truction. The 

torturer/photographer followed the publisher's ins~ructions, 

tortured women and girls accordingly, and then sold the 

photographs t0 the publisher. The photograp~s were included in 

magazines sold nationally in pornographic outlats. 799 

The Commission also had received sever3l accounts from 

individuals who described the use of pornography in the course of 

physical abus"', and who attributed the type and for1111s of abuse to 

specific pornographic materials. For example, one wo:na.n who 

.reported having been sexually abused by her father fr<:n:n th;: d:ge 

of three testified that he would: 

. hang me upside down in a closet and push objects 
like screwdrivers or table kniv,;H\ insh'ie me, Son1et~mtts 
he ,iould heat >:.tem first. All the wr1 ile he would have 
me perfor:-n oral sex on r:iu,. He iifvuld h,ok at his porno 
pictures al:nost every day, usinq thoni to get .i,jeas of 

• i:!00 
what to do to me or rny siblings. 

Testifying nef:e>re anc.thor body, another "'oman said: 

He ;.ould nJad f!'.0111 the pot'no,;;taphy like a textb,:iok, 
1 ike a journaL In fact, ...,hen he ,'isl<:ed me to be bound, 
,..hen he finallv convinced me to do :t, he !"P.Sd irt the 
tt\agazine ~.o.· to tie the knots and how to bind me in a 
way chat I couldn't get out.SOI 

799 LOS Angeles Hearinq, V.:;l. Il, p. 65, 77, 
p\1hl ication vas pu,:chased in washin9ton, D,C. 

800 Chicago Hearing, Vol. II, p. 95. 

One such 

8\ll Minneapoiin City Co\lncil Hearin;:Js Session II, p. 6$ 

(Der.:. 1983}. 



A former prostitute testified before another bodyt 

The man returned with two other men. They burned her 
with cigarettes and attached nipple clips to her 
ln:easts. They had many s and M wuagazinew with them and 
showed her many pictures of women appearing to consent, 
enjoy, and encourage this al:n .. se. She was held for 
twelve hours, continuously raped a-1,d beat•ng02 She was 
paid fifty dollars, or about $2.33 per hour. 

Another woman wrote: 

••• [s)olid charges .•• could be brought forth. 
Amongst these charges would be sexual deviance due to 
repeated .inflictions of sadomasochistic acts. I was 
also told I would be antitlao to an eumulmant as the 
marriage remained unconsummated throughout • 

• • • While doing household chores, I found vary 
pornographic materials which illustrated sadist 
techniques and answered my questions as to where my 
husband got these bizarre ideas,803 

A former prostitute testified: 

Ha stripped me, tied me up, spread-eagled on the bed so 
that I could not move and then began ta caress rue vary 
gently. Then, when he thought that I was relaxed, ha 
squeezed my nipple really hard. I did not react. Ha 
held up a porn magazine with a picture of a beaten 
woman and said, ~I want you to look like that. I want 
you to hurt." Ha then began baa ting me, and when I 
didn't cry fast enough, he lit a cigarette and held it 
right above my breast for a long time before he burned 
me.SH 

Another woman testified before another body: 

802 Public Hearings before Minneapolis City Council, 
Session II, p. 73 {Dec. 1983}. 

803 Letter to the Attorney General's Commission on 
Pornography. 

ao 4 Public Hearings before Minneapolis City Counc.il, 
Session II, p. 11 {Dec. 1983). 
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in the scenarios.sos 

A mother of two testified; 

husbandJ had a large collection of bizarre S&M and 
bondage pornography that he kept in the 
drawer in our bedroom. On one occasion [he] 
our bed and sodomized me. This occurred after I 
refused to agree to be bound and tied as the models 
appeared in some of {hisJ pornographic magazines. 

Also, the girls told me that [he} sometimes played a 
game with them in which their feet were tied up tightly 
with a rope. The molestation included "bad touching" 
and e~hibitionism bY {him}¥ but did not involve actual 
penetration.807 

In testifying before another body, one man said 

r understand pornography to be a force in creating 
violence in the gay conum,mity. I was battered by fflY 
ex-lover who used pornography. The pornography. 
straight and gay, I bad been exposed to, helped 
convince me that I bad to accept his violence, and 
helped keep me in that destructive relationship. 

Then one time, he branded me. I still have a scar on 
my butt. He put a little wax initial thing on a hot 
plate and then stuck it on my ass when I was 
unaware.808 

Women who were asked in a research project if they bad ever 

been upset by anyone trying to get them to do what they'd seen in 

pornographic pictures, movies or books described experiences 

simil•~ to those reported by Commission witnesses; 

He'd read something in a pornographic book, and 

106 Letter from Donna Dunn's Women's Shelter, Rochester, to 
the Attorney General*s Commission on Pornography. 

807 Washington, D.C., Hearing, Vol. I, p. 126-21. 

108 Public Hearings before Minneapolis 
Session II, p. 57, (Dec. 1983). 
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then he wanted to live it out. It was too violent for me 
to do something lH:.e that. It wa:s baaically 9etting dressed 
up and spanking. Him spanti~ me. I refused to do it. 

Misa I: It was S&M stuff. I was asked if I would 
participate in being beaten up. It was a proposition, it 
never happened. I didn't like the idea of it. 

Miss P; My boyfriend and I sai,;, a movie in which there was 
masochism. After that he wanted to gag me and tie me up. 
He was stoned, I was not. I was really shocked at his 
behavior. I was nervoua and uptight. He literally tried to 
force me, after gagging me first. He snuck up behind !lie 
with a ac■rf. He was hurting me with it and I started 
getting upset. Then I r•alise~ it wasn't a joke. He 
grabbed me and shook me by my ahouldera and brought out aome 
ropes, and told me to relax,' and that I would ®enjoy it. 
Then he ■ tartoo putting me down about my feelings about sex, 
and my inbibitedneaa. I started crying and struggling with 
bi■, aat loaae. and kicked him in the te■tial••• whlcb 
forced him down on the couch. I ran out of the hooa■• Next 
day he called and apologized, but that••• tbe end of 
hi■.609 • 

A woman whose father bad sexually abused her from age three 
testified: 

I have had my hands ties~ my feet ties, ay mouth tap•d to 
teach me big girls don•t cry. He vould tell me I was very 
fort.mate to have a father that would teach me the facts of 
life. Many of th• picture• he had were of woroen in bondage, 
with their hand■ tiee, feet tied and their mouth taped.810 

In testimony ~fore another body, a woman said: 

I was hit and punched because I refused to allow my 
partner to put his fhtt in my vagina in the same 
fashion as in one of his pornography aa9asinee.8ll 

109 Public aearing ■ befor• Rinn■apolla City Council, 
Session r~ p. 65, 66 (Dec. 1983} {Testimony based on Diana 
Ru$sell*s reaearcb). 

Chicago Hearing, Vol. II, p. 95-96. 

811 Teatiaony before Minneapolis City Council on June 7, 
1984, submitted to the Attorney General's Com~ission on 
Pornography. 
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a trick fit-st ,:;howe(: me how to do bondage and 
discipline aces, I hati n,.:merous ,;unt.0111ets who wovlc: 
hava pornograpt-,ic mate.rtal wlth tnerr:. I was asked to 
shave my pubic hairs because it reminded them of a 
child or engage in specific sex acts they had seen in a 
rnag3;zine. Having me urinate on them, comnonly referred 
to as qolden showers, was a popultff request. 

Again my customers, who mostly professional types, 
would brin9 !llany examples in magazines or books Df the 
types of bondage they wanted or of other acts thQy 
thought would satisfy th&ir sexual desires, like me 
acting like their ~other, enemas, spanking or cr0Rs 
dressing (men dressing in women's underqar~ents or 
clothing). I would also get couples (a man & woman) 
who were intn bondage and discipline, with me as the 
instructor & ultra do~inatrix. My customers would want 
me to dress 1 ike worl'.len in the m~g.::iz ines or to bind them 
in sorno specific way. Urinating on my customer w-as 
also not uncornmon.812 

l n add l ti ,:,,n to the physical harms alt·eady mentiOM!d, some 

evidence was received alleging a connection between murder and 

pornographic materials, Cases were reported to the Commission in 

which a murder may have been patt0rned aftdr a depiction found in 

,:,. pm:no9raphic ma9azine or film. F'or example, the New 'fork Times 

reported: 

The December 1984 issue of Penthouse carried this 
eroticized torture into the 'men•s entertainment' forum 
with a series of photographs of Asian women bound with 
heavy rope, hung from trees, and sectione:d into parts. 
It is now known whether this pictorial incited a crime 
that occurred two months later wherein an eight year 
old Chinese girl living in Chapol Hill, North Carolina, 
was kidnapped, raped, murdered and left hanging from 

812 Washin,;:iton, n.c., Hearing, Vol. II, ;:,. 312/\-L 
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Witn■•••• also daacribed the influence they perceived 

pornography had in their criminal acUvities or the cdmea others 

had CO!l'Ullitted. 

The day came when J: invited a sm:an neighborhood boy 
into my apartment, molested him and then killed him in 
fear of baing caught. Over the next few years I 
kidnapped, sexually abused and murdered four other 
boys. 

Pornography wasn't the only negative influence in my 
life, but its effect on ma waa devastating. I lost au 
sense of decen<:y and res~ct for humanity and Hfe.lH4 

S. Iaprisonaent 

individuals who reported that they had been kidnapped or held 

captive during the production of pornographi<: materials. For 

exantple, the WO'!Un who appeared in riee2 Throat testifioot 

My name today is Limia Marchiano. Linda Lovelace was 
the name! bore during a two and a half year period of 
imprison~ent. For those of you who don•t knov the 
nat11e, Lim:la Lovelace was the victiia of this so-called 
victimless crime. Used and abused by Mr. Traynor, her 
captor, she was forced throw;ih physical, aental, •nd 
sexual abuse and often at gunpoint and threate of her 
life to be involved with pornography. 

I literally became a prisoner. I was not allowed out 
of his ai;nt, not even to use the bathroom. Why, you 

813 N. Y • Tim@s r Feb. 4, 195.5. 

&l4 Anonymous letter to the Attorney General's C~ission 
on Pornography. 



may ask, because there was a window in the bathroore.815 

Well, at night what he would do is put his body over my 
body so that if 1 did try to get up he would wake up. 
And he was a very light sleeper. If I did attempt to 
move or roll over in my sleep he would awaken.816 

A wrn:tHim' s shelter wrote: 

In another case, a worn;;u\ was imprisoned in the 
house by her husband, He had a video cassette 
recorder, He would bring home pornographic mtwies, tie 
her to a chair and force her to act out what they were 
seeing on the screen, She was severely injured and 
came to our Shelter.81 

6. Sexually Transmitted Diseases 

Witnesses :reported various inju:riee and diseases associated 

with the production of po:rnoqraphy. 818 The 1.Hseases which were 

reported included a variety of sexually t:ransmltted diseases. For 

exaaple, a citizen•s group wrote to the Commission: 

How does a three and a half year old girl learn to cope 
with gorHn::rhea of the tluoat and a painful vagina, 
stretched many times its normal size because ha:r father 
used her for sexual gratification. This father was 

815 Public Hearings before Minneapolis City Council, 
Session II, p. 45, 46, 47 {Dec. 1983). 

816 Public Haarlnge before Minneapolla City Council, 
Sasaion I, p. 56 (Dec. 1983}. 

817 tatter from Harriet Tubman flamen's Shetlar to the 
Attorney Ganeral•s Commission on Pornography. 

818 see, Chapter 2 in this Part for a further discmsaion of 
the inj1.n::i®ir and diseases performers in the pornography industry 
encounter. 
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another pornography addict.1H9 

A former Playboy bunny testified: 

I heard a bunny I knew hdd her reproductive qrqans 
rem,::ived due to venereal <lisease left 1.mtn,at:ed, 82\: 

A ~an who had participated in the prod~cticn 0£ more than one 

hundred pornographic films tastifi~d: 

I decided to get out of the business because l was kind 
of scared about all the different diseases and stuff 
going on, I myself was pr.:itty lucky t,J only have qot 
gonorrl,ea a couple of times. I ~ever caught herpes or 
nothing like that. But it is scary, The diseases are 
n~ally ra!llpant out there, and especially with the AIDS 
scare. Yoi..: have (Jne person that has AI OS in the 
industry and within six months you can really infect 
about half the industry because there's so much 
contact; you have so many different jobs, different 
people, each manth.821 

A 111,:,m1rn testified: 

There seemed to oe a lot of venereai diseases and other 
contact diseases going around and I ~as afraid of 
catching something. 822 • 

7. Masochistic Self Harm 

One person described her son's use of pornoqraphy and his 

819 Letter froa Oklahomans Against Pornography to the 
Attorney General's Commission on Pornography, 

820 Chicag<) flitaring, VoL I, p. 317. 

B21 Los Angeles Hel\ring, VoL I, p. 82. 

822 Washington, D,C,, H&arin9, Vol. 1, p. 82, 



resultin~ death,823 

Hy son, Troy Daniel Dunaway, was murdered on August 6, 
1931, oy the greed and avarice 0f the publishers of 
tL,stler Magazine. My !,;on read the article 'Oraasm of 
beath', set. up the sexual experiment depicted therein, 
followed the explicit instructions of the article, and 
en~ed ~p dead. He would still be alive today were he 
not e~ticed and incited into this action by Hustler 
!iayaz.inc's 'liow To Do' August 1981 article; an"a'i:tTclo 
which ~as found at his feet and which directlv ca~sed 
his death.824 • 

A woman testified about her huabana, who was a Kedical 

. . ,;;xtremely excited about w.,s the story of a raan 
~ho had fish in an aquarium, stuck his organ in the 
aq~arium and they nibbled on it until he orgasmed. 
John was so excited that he w0uld go out and buy a fish 
tanL At that time John was ph1•sically abusing me l}Y 
puU ing my hair, slapping me, k i.cldnq ine, st.on,ping en 
,,1y feet. 825 

e. Prostit11tion 

Witnesses ¼ho testified before the Coo1nissi<Jn and 

individuals who submitted statements reported several connections 

between pornography s~d prostitution. One such connection was 

the ;.is;? of pornoqraphy as instructional. manuals tor prostitutes. 

823 Com~ercial ~erotica~ was found at the death scene of 
forty-four out of 150 accidental aut~erotic d~aths in the largest 
study of this subje,;t. i'Z.R. Mazelwood, P.r:. LHet11 & A,W. 
Burgess, Autoerotic Fatalitios 130-131 [19831. 

824 Houston Hearin,;,, VQL ll, p. l78Hlr H€1::ce;i et. al. v. 
Hustler Ma~azine, Inc., C.A. no.H-82-198, s.D. Texas 11ga~) 'case 
now on appeal}. 

825 Washington, n.c:., Hearing, Vol. I, p. 81. 
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B. Psychological Harm 

1. Suicidal Thoughts and Bahavior829 

The Commission received testimony from many individual■ who 

reported suicidal thoughts and behavior. Theaa individuals 

described a1tpariancas related to pornographic materials that lad 

the■ ta faal warthl••• and bopaleaa, which in turn lad to 

thoughts of suicide or attempts. For example, the ■other of an 

adolescent girl who said aha had bean molested t!u:ough the 1.us:a of 

pornography testified: 

This is not acco•plished overnight, nor ia it aver 
undone. Sha is now sixteen. She tried to commit 
suicide at tl'le age of thirteen and a half as her only 
means of escape. She spent five months in an 
adolescent psychiatric unit and nineteen months at a 
residential care facility for twenty-four hour round
tha-clock help with her t,n:oblems. The l:rrunt of th• 
expanses for bar care ware our responsibility, r•aching 
close to $100,000.aJO 

Another witness testified: 

•sy age fourteen# I had attempted suicide three times 
and had been in three different mental hospitals. 
Navar had I revealed to anyone my childhood nightmare. 
Finally, in an effort to revive our sax life, we began 
to use pornography. Thia had a devastating effect on 
our liv••• I bagan to become vary depressed and 
suicidal again. Though we did become more sexually 
active, the quality a.f our relationship deteriorated 
almost to the paint of divorce. Pornography again had 

829 In some instances the ay■ptoms daacrlbed ■ay be 
characteristic of mood disorders. ~, DSM-III, auera note 762 
at 205-224. 

830 Miami Hearing, Vol II, p. 33-34. 



touched my life in a very destn1ctive way.u:n 

A former Playboy bunny testified: 

I was extremely s~!~idal anj Bought psychiatric help 
fer the eight ye]rs lived in a sexua11y pror!tiscuous 
fa.sh ion. 

In Los Angeles, my roommate, who was a bunny, had 
slashed her wrists because she was so s~i~idai. 

Alth0uqh I received small parts in Godfather 11 and 
~utly Lady, had sex w i: h movie stars and producers, I 

e wor:tr.less and eropty. Out n.t P½~ despair I 
attempted suicide on numerous occasions. 8 

Other individuals reported suicidal thoughts and behaviors 

as a r~,;rnlt <>!. ::ieinq forced to participate in tht, producticn or 

use of por:noqraphy. For example, ii teenage boy who had run away 

from home repo,ted having been sexually abused by his uncle. H<? 

stated he was shown pornographic materials in the course o.t 

sexual abus0 and he was used in the production of porno~raphic 

f illlll'H 

He told me thev Wfl'C t•n him and hia friends to view • 
. It was~ difficult situation .tor me. ,nd 
afterwards, I attempted suicide several times.B33 

A woman reported experiences: 

which I f,)und very humiliating and very 
destructive ::,:,, ray s.;,L:-est~em and my feeling of self
worth as a person, to prevent these I agreed 1id.th him 

831 

833 

Houston Hearing, Vol. It, p. 187R2. 

Chicago Hearing, Vol. I, p. 313-H. 

Washinqton, D.C,, Hearing, Vol, I, p. 48. 



to act out in privacy a lot of those scenarios that he 
read to rue. A lot of them depicting bondage and 
different sexual acts that I found very humiliating. 
About this time when things were getting really 
terribl• and I was feeling very suicidal and very 
worthies:$ as a person, at that time ,my dreams that I 
had of a career in medicine were just totally washed 
away. I could not think of myself any more as a human 
being.834 

A woman who testified that her former husband of eleven 

years was an avid consumer of pornography and had attempted to 

force her to view pornographic materials testified that she: 

••• was very suicidal throughout my marriage; 
attempted several times.835 

2. Fear and Anxiety Caused by Seeing Pornography 

The Commission heard testimony from several witnesses who 

described fear and anxiety associated with being shown 

pornography. The anxieties which have been described may be 

divided into two prim<'lry categories; anxiety attributable to 

memories of prior abuse which are relived through the images 

portrayed in the pornography being shown; and an overall 

embarrassment or discomfort in being made to view pornographic 

materials. 

Ona witness reported being forced by her father to view 

pornographic ■ateriala during the course af an incestuous 

134 Public Hearings before Minneapolis City Council, 
Session II, p. 64 (Dec. 1113). 

Houston Hearing, Val. I, p. 61. 
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re lat ion st, ip t 

, , . and of course he had b<:>oked a double room. Ho 
had all kinds of thin(JS in his brie!::::ase, and he pulhd 
out a magl'lzine or book and told me to read it, He sat 
on the bed and watch~d me and his facial exDression 
frightened me. I did not want to read it. I did not 
want to l•::iok at those pictures , 1 ·.as 
emotionally t•)rtur-ed and I didn't 11now what tt:) do. I 
did not like my body or my father's body and having 
to look at those pornographic ptctures fol".ced me to 
visually memoriz<i! pair.fut inci,::e:-its with my 
father,836 

Another witness described similar feelings of anxiety and 

faar of being shown pornography during the course of sexual abuse 

in her childhood, beginning wh0n sh~ was ten: 

. l have no me.111ory cf th;.>re being any pornogtapn:,, 
in the bungalr.;;w wher,:, we lived. All nine kids l!llept in 
one coom. Hy stepf./lther had bis own room. Hy mother 
slept on the couch in the livinq room. The pornoyraphy 
was at the st,)r.e. The pornography was also in tha 
garage where Carl had some kind of oft ice, Ha was 
involved in so111e kind of activity that needed to be 
hidden. I have no idea what that was, I remefflher the 
pictures on the wall and l reme~ber boxes of book& 
again. These wen? b,:1oks I didn't want to look at. 
Carl's ,1pa.rtnent is the place where I rem,nnber ho made 
the pornography of me.831 
As they would shc,~w ine th is ;,ornography, 1 would look at the 
pictures and then r would feel real scared •• , ,838 

Other women have desc::ribed their r.,s,,ili:.Q5 about pornoqraphy 

and the pain it recre.,ted from a previous abusive experii!n;;:;e. One 

woman appeariw;i before the ~inn~a;;,olis City Council ::~ported that 

836 

837 

838 

Washington, D.C., Hearing, VoL Il, pp. 132-33. 

Washington, iJ,C., Hearir;,.;, Vol. r, p 223. 



she currently experiences anxiety upon viewing pornography 

because it reawakens the experience of sexual abuse she had 

earlier suffered; 

Two days later, having failed my atte•pts to keep those 
i•age• away from me, l was sexually abused in my 
family. l don't know if the man that abused me uses 
pornogr•phy but looking at the woinen in those pictures, 
I saw myself at fourteen, at fifteen, at sixteen. I 
felt the weight of that man's body, the pain, the 
disgust • ..• I don't need studies and statistics to 
tell me that there is a relationship between 
pornography and real violence against women. My body 
reme11tbers. 839 

The mother of a girl who reportedly was molested and used in the 

production of pornography in a California pre-school testified: 

She has also talked about a lot of li9hta, big strong 
lighta, and she is also very fearful of having her 
picture taken. My sister was visitin9 from overseas 
and tried to take her' picture and ahe hid under the 
bed.HO 

primarily by adult women who during the course of an intimate 

relationship were forced to view pornography by a spouse or close 

friend. 

disgust, and public humiliation: 

My husband is very knowledgeable about the Marquis de 
Sade. He was raised by prostitutes. One of his 
stepfathers had what he called the largest pornography 

339 Public Hearings before Minneapolis City Council session 
II, p. 112(D®c. 1983). 

Miami Hearing, Vol I, p. 101. 



col loction hn :.ad e,•t·r seen, There was ;)ornoocaohic 
art throJghout his staptdther's home. One ~vani~g :ten 
;;0 ,rnnt to vi.sit his m,>ther and his stepfac.i;,n-, th0 
(~venin{J is. enter tainmcnt coLsisted of 9ettinq to(fether 
with t~e neighbors a~d their children and watchinq 3 

pon1t}g~·,1pr.y film inv◊lvinq sex witt, ~hildren, I "JOt 
u,), T left the room t(' thro;.; up; ,rnd wy nusband canv?! 
over to tell me that l had c~barrassed him,d 4 l 

Oth~r witnesses de~cribed feelinys of humiliation at being 

forced to view ~ornoyr3phy and being subje~t to ridicule when 

tbey de1Ttonstrat.tcd .~ r.;,luctance to part L::ipatEL For example: 

,le would m,c;et to9ethet, d!, a qroup at r,,crnoc;ntphic adult 
theaters or live sex shows. r~itially [ started 
arguing that the wom•n on stage looked very devaRtated 
like they were ditiyusled and haled it. I felt 
devastat~<l and disg:;.sted 1,1atchinq it. r was told by 
those !llen if I wasn't ;:is sm,'Ht as I was and if I 1,muld 
be mot:e sexually liberated i'Jnd 111◊re sexy, that l would 
qat alonq a lot better in the world and they and a lot 
of otter men would like me more. About this time I 
started foeling very terrified.842 

The Commission heard t~stimony f:rom several women whc.se 

husbands requested they accornp<1ny them to viel.i pornogcaphy. Tt:eso 

women reported f.eelin9s of embar.rassment and humiliation as well 

as a detorioration of the marital relationship: 

I w~nt with him once. I was disgusted with what 1 saw. 
I was also very embarraseed ta hav6 heen seen in the 
theatre, He continue<'! going by himself and probably 
never ~'tissed a new showing,343 

841 ~ouston Hearing, Vol. I, p. 62, 

342 Public fleari.nqs before Minneapolis City Co,Jncil, 
session II, p. 62 (Dec, 12, 1983). 

&43 Chicago Hearing, Vol. I, p. 153-54. 
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Another woman testified: 

He would take me to the pornography stores here in 
Houston with the intention of going to get a newspaper 
or goino to get a Better Somes and Gardens. Before I 
knew it, he would kind of lead me back into the ••cond 
part of the store. I think that only happened twjit 
because I would get so upset and trauaatized . ... 

Yet anoU,er woman experienced fear and anxiety when she 

listened to Dial-A-Porn messages that her son had been calling: 

The chilling horror I felt in ay kitchen after ay first 
encoi.mter with Dial-A-Porn lingere with me today. 
After my initial reaction of disbelief aubsid♦d, I was 
overcome with orief. I cried uncontrollably for 
ayaelf, my son .... 845 

3. Feelinoa of Shame and Guilt846 

The Commission heard testieony from many witnesses who 

described feelings of worthlessness, guilt, and shame which they 

attributed to experiences involving porn09rapbic materials. 

As an a~olesc:ent, I wa.s sex1.1<tlly molested in my own 
home by a faaily member who regularly ,HUH! pornographic 
aateriala. I have been threatened at knifepoint by a 
stranger in an attempted rape. I have been physically 
and v•rbally harassed on the street, in other public 
places, and over the telephone at all houra of the 
nigbt. I have experienced and continue to experience 
the humiliation# degradation, and shame that these acts 
were meant to instill in me. 

Houston Hearing, Vol. I, p. 58. 

Loe Angeles Hearing, Vol. 1, p. 265. 
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home!llade pornography, 

, coll&ctions of self-made pornography detailing 
who their victims ware and the acts they committed. 
Thie is a :;,articularly traumatic issue for many of the 
victims that we treat. It is a source of extreme shame 
and embarrassment for the victims that pictures of the 
activity between them and the offender exiac. We may 
not have all those pictures, copies of th~ pictures may 
have been sold or traded to other collectors, and w~ 
may not h,n•e found the entire collection, These 
collections are catalogued at the Bureau of Criminal 
Apprehension and co!"lt inue to exist long past the time 
~hen the crime has benn reported, 

In many Jf our incest fa~ilies, the perpetrators Jse 
pornoqt·aphy as ,.ools or 90 idee in order to in it i at c 
their family a1embers into sexual ber,avi(,r. M::irmals .and 
books that speak of father-daughter love, father-son 
sex, or faMily love have been ~sed to r3tio7alize and 
validate this kind of behavior. 

Many of our child molesters, both j1Jveni le and adults, 
have atilized both adult and child pornoqraphy as a way 
to initiate their victims into the sexual behavior as 
well as a tool or Juide for the sexual behavior of 
child 111o)le1'!tinq, Many of our viGtims blame themselves 
and feel a great doal of ~ulpability becauso they 
beliPv~d the original ,1epict ion from pornographX,; as 
t,-.l'J.ng norm.il behavivr bet1oH,en adults and (;hildn,n, S ,o 

In a letter presented to the Minneapolis City Council, a 

woman descriued her puolic embarrassment and shame at seeing what 

seemed to be a photograph of herselft 

It was a full length figure, naked except for high 
heeled shoea and stockings, taking off a shirt. Never 
in ay life had I posed for any ptiotograph, drawing or 
paint in9 re,not,.:,l't' similar to this ima9e. Th11 people 
giving me this laughed, thought it was funny, thought I 
would find it funny and truly 1neant no harm--they are 
all talented, intelUQent, nice people, an indication 
of the &Ktent of the pornographic mind set we all 
suffe1t under. 1 felt upset, ripped-off, diwinished, 
insulted, abused, hurt, furious and powerless. All of 

850 National Conference of Judges, October 12, 1986. 
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Lindsay will be six on the 4th of July. There are 
times when my pbon• ~in9a and it's just obscene phone 
calls and people saying the typical kind of degradation 
they say on the telephone. And it's hard because, how 
do you say to these people, come on, you are hurting my 
six- and ay nine-year-old children. That hurts and it 
does hurt that the film is still being shown. 

I mean, we have a video store in our town, and we have 
a VCR, and I wi:U go into that !Store and get •Y tapes. 
I wiU go to the next town to get them. I just don't 
feel that store should have that film in the town that 
I live, but there is nothing I can do about it. 

I have no rights as a victim. The only right I have is 
to be able to tell my story and hope that someone 
lhtens.853 

The young man who had been aexually abused by his uncle and 

used in the production of pornography testified: 

The sexual abuse that was afflicted on me lowered my 
self-esteem and the films reminded me of that. I was 
afraid that this would be shown to the world.854 

A woman who reported that she was forced into prostitution 

at age thirteen after running away from a sexually abusive home 

testified that she was forced to participate in the production of 

pornographic films and tapes: 

It was clear to me that in the years I was in 
prostitution that all of th• woman I mat were 
systematically coerced into prostitution and 
pornography in the sama way a prisoner of war ls 
systematically imprisoned, tortured and starved into 
compliance by his captors. The difference is that 
prisoners of war are not held responsible for co.n;ced 
statements and acts but whan a girl or woman ls coerced 
in this vary manner into prostitution and for usa in 

85J 

854 

NBW York Hearing, Vol; I, p. 54-55. 

Washington, D.C., Hearing, Vol. I, p. 49. 



pornogr:tphy, she is held responsible, 

Th is pimp made porno,;ira[}hy of all of us, He also made 
tape recordings of us having sex with nim and 
recordings of our screams and pleading when he i;,ave us 
brutal beatings. It was not unusual for him to 
threaten us with death. He wcn1ld lati!r use tties,s 
recordln~s to humiliate us by playing them far his 
friends in ~1ur presence, for his own sexual arousal, 
and to terrorize us and other women he orouqht horne.855 

hccordinQ to the Sl1bmisaion on nehalf of the Nl'ltional Judges 

Conference, the continuing existence of pornography impedes 

treatment of victims: 

The therapeutic issue for the victim to co1'!1plete 
treatment is the need to put the crime in the past, an 
impossibility when there is an existing pictorial 
history. 8 56 

5. A:nnesia and Denial and Repression <}f Abuse857 

The Commission heard accounts from several witnesses who 

ware unable to recall portio'"IS of their lives or spedfic events. 

These witnesses attributed their amnesia to trauma associated 

with the produ .. ,t ion or -use of pon,oqraphy. The woman who had 

been sexually abused and forced to participate in the production 

and vie'11ing of pornography fniro age ten testified: 

1 do not remember the exact beginning of my person,1 l 

855 

856 

Washington, o.c., Hearing, V()l. II, p. 181. 

National Judges Conference, October 12, 1986. 

857 Theso symptoms oay be reflective of Poat-traumatic 
Stress Disordf1r {PTSD}. ~• DSM-II!,~ not~ 762 at 238. 
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war.858 

In 1984 is when I started to speak publicly against 
porno0raphy because it was during that year that I 
learned and remembered that I was victimized ~s a 
child. Prior to that time I had no memory of it. 8~9 

My upaet has to do with not being able to remember 
exactly the beginning, or for that matter, the lost 
eeg■enta of time such as a year or two of my life.860 

It is essential, if one is to survive yeara of physical 
abuse, whether one is a child or /n adult, to distort 
one's reality and Uva in denial.a 1 

Witnesses described various psychological mechanisms they 

used to endure the sexual abuse or humiliation asi3ociated with 

Sometimes I would make believe I was in a coma and I'd 
have to lay absolutely still, because people in comas 
don't move. So I would set about my task by i~acticing 
how not to move and how not to make a sound.a 

and because of what my family life was like, I 
learned to cope with being shown pornography. 

The way I did that was I would behave as if I was 
looking at the picture11h But I would not directly look 
at them. I would make believe that I was blind, that I 
could not see. In my mind I said to •y•elf, I do not 
see them, but then concentrated on not allowing ay body 
to r•spond in any way that would be visible to them. I 
repeated to myself over and over again, don't move any 
part of your body. Somehow I believed if I denied the 
feelings that I could forget the experience, wh: i ch I 
later translated to it never happened, a n d I h a d 

858 Washington, D.C., Hearing, Vol. I, l?• 220. 

859 td. at 219. 

860 Id. at 220. 

1361 !!:! • at 2:n. 

862 !2 • at 230. 
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stayed that way for twenty years.863 

A woman who said she had been sexually and emotionally 

abused sinci, childhood th.ro1.u;ih th,:, usa of pornc,graphy and wh0 

said she !luttered from multiple personality testified: 

rn every episode witn him are ones I realized Lhat I 
could not avoi<l his advances; I would put myself in a 
trance-like state an4~ray for it all to be ovPr with 
as soon as possible. 80 ~ 

. Then, like an :nterr:al sore, the repress@d 
menci:ies t,9gan erupting, baring all of my symptol:'l£. and 
anxiety; I ic»;:iked for the long-term help that I knew I 
wo1;ld need. 865 

It has been extremely difficult for me tn write 
1;1y testilllony. I em O!ll}' now, because of the request 
that I testify today, beqirrninc;; to reJ11ember the 
p<>rnograph1• to which r w,1s sabjected. The me::nories 
that I hava relived completely have been of a physical 
nature, the extr~m~ trau~as which were responsible for 
,ny splittin9. I feel that l have been so d.tsensitized 
that the memories of having been shown pornographic 
pictures have seemed harmless and therefore, untll now, 
there has been no need to remember them • 

. . , trauma of ny relationship .,_ith my si;epfather, and 
the role pornoaraphy played. Each tine I have reread 
what I have written I am so reappalled, rehorrlfied and 
rettau'.ti.,,tized 1!tyself that J decid(n.! it more important 
to just tell you that I knew pornographic magazines 
play~d a large part in my stepfather's life. I do not 
romem~er in detail the magazines he used, but I do knew 
that they were of d sado-masochist!c nature.866 

864 Washi.nqtc,n, D,C., Hearing, VoL 11, p. 262. 



The mother of an adolescent girl who said she had baen 

sexually abused through the usa of pornography tastifiad that her 

daughter had recurrent nightmares of tha abuse: 

Ha used this magazine to get bar to do the same type of 
thin9 to him and as a tool to instruct her•• to how he 
vant•d bar to pos• for his nude photographa. To this 
day, she has nightaarea and is continually remembering 
additional details of his assaults,86B 

7. Compulsive reenactment of sexual abuse and inability to faal 

sexual pleasure outside of a context of dominance and 

submission.869 

Many witnesses described an inability to engage in healthy 

sexual relationships, including reports of a seaming need for 

abuse or unhealthy dominance. One woman whose husband was an 

avid constWer of pornography testified: 

This obsession and addiction did not enrich our sex 
life. It robbed me of a loving relationship, and our 
sex life turned to his masturbating with his 
pornography. 870 

867 This symptom may be reflective of Post-traumatic Stress 
Disorder. DSM-III, su2ra note 162, at 238. 

868 Miami Hearings, Vol. H, p. 3 2. 

869 These described symptoms may be characteristic of Post
traumatic Stress Disorder and Sexual Masochism. See, DSM-lII, 
supra note 162, at 238,274. 

870 Chicago Hearing, Vol. I, p. 154. 



- - --- -- - - -- -- - - --- - - - - -

Another witnea& testified: 

My unhealthy concept of sex began when l ~as a child 
between the ages of seven and nine. At that ti•e I 
was introduced to both pictorial and written 
pon1oqr"aphr. This w-as over fifty-five years ago. My 
entire concept of what se:x was al'i ab".>ut came from 
these materials. 871 

A wol'.';an who had been forced to participate in the product.ion 

and viewing of pornography tastifien: 

So dt night in order to go c0 sieap I would act out 
sc~nes in my head of being tortured and I had to 
practice how to endure extrerae p.iin~ This is howl put 
myself to sleep at nights as a ch1ld. As an adult:, 
inst€ad <-'t r,aving to ima9i.ne these scenes, John acted 
out his viulent eadomaaochistic fantasies on my 
body .B72 

I 1 i ved w·i t.tl l ,l nLin J "' One da.y he told nte h.e hal'l 
fantdsiesr fantasie9 of tylng up a woman anJ Jsing 
whips. [ told l1im 1 had the same fantasies. In fact I 
have been havinq those fantasies since I was at least 
twelve or thi.r:tean years old. One of the ways I would 
put myself to sleep at niqht a~ a child ·•ms 1: would nm 
ski t1< through my head an!! the main character ! would 
act out ,1as me. I was always being hurt.87} 

A. former Playboy bunny test i..fied: 

My first. a;;sor.::iation with Pfiyboy beqan in childhood 
when 1 fQ;,rnd /Jayboy as 1<1e as other pornoqraphic 
m,.H1azines hi, en around the house. I ha..,e i=dnce 
discovered that .'\ iJreat d.eal of pornography ends up in 
the h!lnd,>, cicf the chilc17en. 1'his gav;:1 me a distorted 
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image of sexuality. Por.lt09raphy portrays sex as 
iap•r•onal and insatiable. 67 

a. Inability to experience s•xu■ l pleasur• and feelings of 

sexual inadequacy. 

A wonurn whoiut father had used pornography in his sexual 

abuse of her from the age of three testified: 

I was nothing but a pornographic tool for his use. I 
cannot distinguish the difference between sex and 
pornography. ~cause of my sexual abuse as a child I 
am extremely against pornography, and because of 
porrv::igraphy I cannot enjoy sex.875 

Other witnesses attributed feelings of seKual insecurity and 

inadequacy to experiences with pornography. For example, a woman 

whose husband attempted to force her to view pornography 

testified: 

It was at that point, early in our relationship, that I 
began to think that there was s01Hthing wrong with ms. 
After all, if I loved this person, why didn't I share 
his enthusiasrn?876 

Another woman who said her husband had sex.ually abused her 

through the use of pornography testified: 

I thought' that I was either a frigid, uncaring wife, 
but that's the idea; I have received messages from my 

874 
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ridicule and harassment to name a few. I also realized 
the danoers to my life if I did not coma. rheaa 
dangers being complacency, letting go of my rage and 
terror about pornography and its iapact on •Y life, 
acceptinq that the ahanH? is mine, accepting that I am 
the slut and the whore that deserved what was done to 
ma, believing that I am usable. I have r/J° illusions 
about men not seeing me aa a slut, they do. 81 

them as women. 

pornography to abuse her testified: 

As a reault of this I develop•d. a very low self esteem. 
I felt emotionally isolated because of the fear and 
embarrassment.882 

He showed me art books and also books, magazines of 
pornography. And as he was showing me these works, he 
was doing critique of women's l>od.ies, of their facial 
expression, of parts of their bodies and of their 
dr@ss. Following this was a critique of my too 
athletic, too muscular body. I was s•venteen, it was 
very d@vastating to me that my body was bein9 torn 
apart in this way.883 

Another woman testified: 

once he insisted that we go see an x-rated movie at a 
theatre that showed pornography exclusively. 1 
remember feeling humiliated and frightened being the 
only woman in the room while the men around me sat 
masturbating openly. I kept my eyes glued to the top 

881 Public Hearings before 
Session II, p. 47. (Dec. 1983}. 

882 

Minneapolis City Council, 

883 Public Hearings before Minneapolis City Council session 
II, p, 58 (Dec. 1983). 



of t.he 

we 9ot 

screen and prayed 
hotrie 1 he den·l~tnded 

be ovnr soon .. Hhen 

tiaacrited feelings of iqferio~ity and inadequacy: 

When we arriv~d, he inf0rmed me chat th~ other me~ at 
the party wor~ e11vi0us that he ~ad a ~irl friend to 
tuck.. They "'-'!a.nt-ed t() tuck toe aftf:r wa.tchi.nQ t.ht~ 
pornoqr:aphy. He inf:n:r:.ed 1r;e '>t '.:bis as he ... as t-a!odn9 
his c.oat off* 

He then took off the rest of his clothes and had me 
perform fe11~1ti.{) ,~"'.':n him.. I did not do -th.is of tny own 
•:c,litiJm. Hl'i put tns geni.tals in my face and he said, 
~-:'ak,, it s?1 lL" ·rhen he fuckt;d me on the co>JCh in the 
l ivin,;i rcorn, all this took ,;1t,out fl\n:i minuteA, And 
when ha was finished h2 Jressed and vent back to the 
party, r felt as11ar11ed and numb ;,,nd I also felt very 

used* 

This eaco,rnter differed trcm others previous, it: 'w!t!I 
much quicker. it was aomewhat rougher, ;,,nd he was not 
awara of me as d per~un. There was no foreplay. It is 
my nicn th-at his \ ... 1ewi.ng of the porncqr-aph.y- si~r-ved 
as foreplay for him. 

this usual 
lo"' ::s.,-lf-estee!!'!, 
sh-31:ie. ass 

treatment did result in feelin~s of 
depression, confusion and a lnt of 

The Commissi0~ received reports from individuals who 

described feelings of exploitation through a partner's use of 

pornoqraphy in an intimate relationship: 

He 1o1as a 1.)ver. Re' d qn to porno movies, 
come home and say, I· saw th ie in a 111ovie. 

then he'd 
r .. et' s try 

884 Washington, o.c., Hearing, Vol. I,?• 186. 

BBS Public HearinQB before Minneapolis City Council, 
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it. I felt really exploited, like I was being put in a 
mold.886 

A young man who had been forced to engage in sexual acts for 

the production of pornography testified that he and other boys 

who had been exploited by a sex ring felt stigaathed by the 

publicity surrounding the investigation and prosecution of the 

offenders: 

Those of us who were involved in the ring never talked 
about it. We wanted to forget the experience. But 
since my name became public I couldn't escape the 
ati9aa of beino involved in the ••• sex scandal. I 
started taking drugs he8y,j1Y at age twelve to try to 
cope with the situation. 

A woman who had hersel.f been forced into prostitution and 

the production of pornography testified: 

My first husband was always withdrawn and had very 
little self esteem. He was a sad young man. People 
often felt sorry for him. He died before his twenty
fifth birthday in a drunken car accident. Just a few 
months ago I learned something that helped explain his 
low self-esteem, his alcoholism, and his avid consump
tion of pornography. I saw a picture of him as an 
adolescent in a child pornography photograph in a Women 
Against Pornography diaplay.868 

886 Public Hearings before Minneapolis City Council, 
Session I, p. 65 (Oec. 1983). 

Washington, D.C., Hearing, Vol. II, p. 1m. 

Washington, o.c., Hearing, Vol. I, p. 186-87. 
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10, Feelings of frustration with the Leq?tl System 

The Commission heard testimony describing feelings of 

fn.istrat ion i\t,d µr,)bl~rns wi t:h the leqal syst':!!ll, Some of' the 

wltnesses described hol~leasneas and frustration which they 

th::iught cr,u !.d have been £. l lev lated if they had bet:::n pn'.>vided 

;iuidance in i=;eekinq legal redress. For example, one ,,mman wrotet 

Please, please, use 1:hair ellperience an,~ knowledge ,ind 
work with them. They ha'llf!' trie(1 to qet legislation 
passed against the evi l.s ,,f pornography, for in&tanc~ 
the Minneapolis or,.:l.in.:rnce . Lastly, there are 
mtrny 1oomen's organizations 1iihi.c:h have bef!O worki:19 hard 
against the evils of the ever-growing, and im~reasingly 
rr11.:,re violent p•~Fnography which .is makin,J our sccietjr 
even more sick.8°9 

Lir~a Nar~hiano testified: 

, {Alt a grand jury hearing in California after 
they had watched a porno film, ttley asked me why I did 
it. I said, ~Because a gun was being pointed at ~e• 
s:Hid thev 'lust said, "Oh, r,ut: no eharqes ,;ere ever 
filed.". ~1 aL;o called the Beverly.Hilla Poli\;e 
Department on my f in,,:11 escape and I told them that. Mr. 
Trtiynor -..,as walking around looldnq tor ,Yie with an M-16, 
When they first told ma that they couldn•t became 
:nvolved in domestic affairs, l accepted that c11nd told 
tht1rn that he was illeqally possessing these wf'apons and 
they simplv told me to call back when he was in the 
r,:,,Jm, e 9 o • 

BS9 Letter to the Attorney General's Comra\ssion on 
Porn-oqr-aphy ~ 

890 Public ile~r•1~a~. ·o~',~•-·= M'- 001· ,., •,- ~,,. Q . .,,,unea_ l.3 

session r, p. 49 (nee. 19a·n. 



A young man who had been forced to participate in the production 

of pornography testified: 

During the trial the only name to come out in the 
newspaper was my name. r was eleven years old at the 
tiae.891 

A woman whose memories of abuse and forced participation in the 

production of pornography had remained buried for many years 

testifiech 

If we had the civil ordinance paaaed, if I had access 
to sol!fflthing like that, I would be able to pull through 
the part of me that e1dsts today. I have no means of 
doing so. All of the statutes of limitations have run 
out. Most of the time the wom11m that have been abused, 
statutes of limitations have run out before we even 
remember we have b~en sexually abused.892 

Another woman testified: 

When I think that police, attorneys, legislators, 
jurors, jud9ea, school teachers and doctors of our 
country can be desensitized to the suffering of a 
child, it angers .me. A child• s justice haa been 
thwarted by the preconditioning of emotions. Victims 
of sexual violence don't get a fair trial. The true 
emotions that should be felt have been replaced by 
sexual fantasies. Viet ill\.$ are a curiosity. People 
come to see ua talk about our genitals as if we are 
some for■ of entertainment. Our trial became■ an 
extension of pornography. So much that even nude 

Washington, D.C., Hearing, Vol. II, p. 47-48. 

Washington, D.C., Hearing, Vol. I, p. 236-37. 
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photos of us are passed around. 893 

Another woman who had been forced into proatitutioo and the 

production of pornography alleged that policemen and juvenile 

facility workers had been among her abusers: 

I don't think that consent. was a poasibility tor a girl 
who was delivered into the hands of organized cri•e 
figures in ~ew Jersey in the dead of niQht. Others 
might wonder why I didn't turn to the police for help. 
As a matter of fact I didn•t have to walk all the way 
to our local headquarters to speak to the police. They 
were at our aparta•nt evecy week for their payoff--a•. 

Wben I was sixteen I was sentenced to juvenile 
detention by tb■ courts. My lncarceration ••• • 
nightmare of sexual abuse at the hands of th• aale 
employees of th• facility. One young girl coll{)lained 
to her parents about this on visiting day. That ni9bt# 
after her parents left, !She was made an exaaple of. We 
beard ber cries and pleadin9 all night. The official 
story the next morning was that sh• had tried to 
runaway,••• caught, and was being held in isolation. 

soon after I was transferred to a facility upstate • 
._ . I ,. 894 Wuen I saw my opportun1ty escapey. 

893 Houston Bearings, Vol. n, p. 29Un. 

894 Washington, D.C., Hearingr Vol. I 1 p. 182. 

8 95 These ayaptoas are charact4ristic of substance abus., 
disorders. !!,!, 06N-II1, aupra note 762, at 163. 
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including alcohol, in connection with the rri;.mufacture of 

pornographic materials. A former Playboy bunny testified: 

Drug abuse is deeply interwoven into the Playboy 
lifestyle. I ■aw marijuana being used at Hefner•• 
mansion on a regular basie, and cocaine•• well. I 
began taking moderate amounts of alcohol and tran
quilizer■ thinking it would do no harm but the lust 
grows for more drugs and alcohol to desensitize the 
psyche to the sexual perversion. 896 

some witnesses stated that drugs were uiM:td to induce an 

individual to participate in the production of pornography. For 

example, a woman who had run away from sexual abuse at home at 

age thirteen described the use of drugs and nude photographs to 

initiate her into prostitution; 

The third n:ight I was away from home I was wandering 
around the ■treats in a ■ort of daze when I was 
befriended by a man about twenty years my senior. 

I c•::.mfided my problems to him and he offered to take me 
in. During my stay with him he treated me relatively 
well. He was kind to me, he fad ma, and ha said he 
cared about me. Ha also kept me drugged, spoke 
glowingly about prostitution and took nude photographs 
of me.897 

abuse testified: 

896 Chicago Hearing, Vol. I, p. 315-16. 

897 Washington, n.c., Hearing, Vol. I, p. 111. 



I recall at times, from aqe thirteen until fifte~,n, 
having been drugged and used ln group demonstrations • 

"ioney, grass and t1lc<>hol were us.ed as inducements by 
ttwo of the men in the sex ring) in their seduction 
process. [One 1 would us .. t.he school bus to pick us up 
and take us: over to another's t1ouse in Revere, we lol'et'li1 
p~id five dollars plus we were given b&er and grass.393 

Ar.other younq rr,an testified: 

When I ;;as young, my uncle sexually moleste,:! mB. He 
introduced me to <Jlcohol and drugs. He took ;rnde. 
photo9raph« of rae with body paint , ••• 899 

A wo~an who at eighte$n became a nude model and posed for 

pornographic films tBstlfied1 

He had me sign o contract, so that scared me, because I 
had to go tc the office every day, you know, and ne 
would try to tell me that soon I would be there. I 
would be famous. He got me involved with drugs and 
made me service him, and if I didn't he would threaten 
me. 900 

The Col'!lll\ission also heard teati.mony from witnei18~H, who used 

the money received for participation in prostitution and 

pornography to buy drugs. A young man who bad be~n forced to 

participate in the manufacture of pornography testified~ 

898 Washington, o.c,t<-, Hearing, VoL n, p. 46, 48, 

899 Washington, D,..C *, Hearing, VoL I' p. 47 1, 

900 LOS An9eles Hearing, Vol. I' p. :n. 



I spent all the money on drugs, While hustling, quite 
often I would be picked up by a guy and taken to his 
house where he would show me howosexual porn films to 
get him and me turned on. Many times I would be photo
graphed in pornographic poses for private collectio~8t 
Most often I was involved in prostitution with guys. 

Other witnesses said that they used alcohol and other drugs to 

escape mentally from the abuse they were suffering. For example, 

one woman testified; 

I escaped prostitution quite by accident. I became a 
heroin addict. I had been taking other drugs through
out the time I was in prostitution and pornography. 
They had boen supplied and doled out by my pimp. I 
accepted them because they numbed my physical and 
emotional pain. 902 

!HU 

902 

Washington, n.c., Hearing, Vol. II, p. 46, 4S. 

Washington, o.c., Hearing, Vol. r, p. 182. 
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C Social Harms 

the •physlca1 Injuries• section were also submitted as torms of 

Th~ ~1~nesses stated the harassment w~s 

attributable to the presence of pornographic ~aterials and served 

to reduce their social status. 

! was wort i ng as a telephone i:,;pa i rworoan for Southern 
Hell in Florida. Porn was evet·ywhere, They use it to 
Lnti!"i,1at.e you, t0 i<eep women out of their territory. 
Ttiey ti,,1-::! pin-ups in the wc;,rkruoms. Mal1o· workers would 
draw po,nographic pictures of women workers in the 
,;:ross-bc,xes ,,1nd write commente about what w,:; would do 
in b~,d. One <l,q I went to the supply roont to 9..:;t $Ollie 

toc)l.s, The inside of the rc,orn was covered with 
ponwqraphy, The ';l\l'f 1whQ r:·an it shoved a phntograpb at 
me of a wo/1\an' s rear end wi ,:h her· anus exposed and 
asked, ',Isn't this you'.'' l was t,undliated and 
fudous.'HI) 

When I got on the job, three of the trades had set up a 
nict1 .tittle shack and tiad lunch there, And it was a 
real shock when l walked in becaus~ three of the four 
walls in the room were completely decorated with 
pictures <:nit of various maqazines, Hustler, P}aybo~, 
Penthouse, Oui, all of those, Son,ecr-tFem , wou_,d 
nave considered regular pinups but some ,::>f tham were 
very, very explicit. showing woroen with th•ir legs 
spread wide a1\d men and •.iOfflen performing sex acts and 
women in bondage, It was very uncmnfortable tor me to 
go down there and have dinner and lunch with about 
twenty men and here is ma facing all Lhese pict>.ii-es and 
hearing aU chese men talking abcnit all the wonderful 
thingtl they did on the weekend with all of these 11oll!en, 
I put up ~ith it fer about a week and it finally got to 

903 tatter to W01nen Against Pornography submitted to the 
Attorney General's Commission on Pornograph~•, 
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th,, ooint wt.,:sr:-,:, could no lon,;er l:o1er;1t.,. sitti!l'? 
there and r~alizinq tha~ all of those men were tnere, i 
felt totally ~ake~ in fr0nt of these men. 904 

A working 'W();n.an .~al led t.f"n:; P(i.tnoqrap-hy Re·source Ci:nte~,._~ 
in May 1984 t.::> ntp:Jrt t:nat htr c:::'"'lo,,•er h,td <:ailed r.er 
into bis oft ice, pushed he1· down ·on 'the floor, ripped 
her dress, taken a gun out of hi& pockec, and stuffed 
it into her vagina. A porn..-;9:·eph::.c pic::tuce 01: t;;.;, 
1i~nchro~m wal 1 _ showod _ '(1 .wom?n suck i~r~1;;,_ A qun. g9Q5 _ Ma·~1y 

of the complaints rece1vea Dy Am1c1 are from women 
workers in nontraditional jobs. The f(:llow:.:1:;; is 
typb~:,;;l; "I 'Ve bee;") J: brak,Morn.u1 for the railF:,ad tor 
almost nin~ years • . I've seen pornographic 
pictures of a woman with spraad thighs being rap~d uy a 
i1uge dismer,bered penis with my na111e below.906 

3. Financial LOSS•J6 

rhe Curnmisston heard reports fr0m in1ivid~als who enc0unter 

financial consequences attributable to experiences with 

porno9 U;lphy, Many of these ',dtneaaes stat,,d they hzid suff«red 

financial difficulty because of the need to seek medical cind 

mental assistance uecause of injuries they attributed to 

pornographic materials: 

The tanaible costs are real and run ove~ five hundred 
dollars -per month for weekly therapy, monthly consul
tat ions and oi..tside testing. ·rhe hospitali:i:ati"n was 
nearly thh·tv thousand dollars. Most major insurance 
policies have a lifetime ~aximum benefit 0f ten to 
twenty thousand dollars on this type of problem; after 

904 Puolic Hearin9s before Minneapolis City Council, 
Session I[, p. 85-86(Dec. 1983). 

905 Testimony to Women Against Pornograpby, Feb. 1985, 

906 Letter from Montana woman to Woman .:\gainst Pornography 
submitt8d to the Attorney General's Commission on Pornography. 
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th;1t if th~ victim needs help guess ;.ho pays. Th;s 
has a real dollar cost of over seventy thousand dollars 
so far with many months and perht,ps years to go. 

My oldest daughter has been in therapy for nearly four 
years receivinq help including a two month hospitali
zation period for evaluation. 907 

Our four year old daughter ·,,as sexual!·,' molested at a 
preschool th~t 1,he attended in Hen11osa Beach; Cali
fornia. She attended the school, for 
&pproximately ten montl1s in l9B4. Sha was two years 
old 

She has spoken en many occasions where she was taken to 
~ertain residence and other locations where she ~as 
molested by strangers and threatened with 1uns and 
knives and also photographed. All of this was being 
kept secret through the continJous threats to our 
daughter that we would leave her, or, worse, that she 
would die if we were told the secret. 

We spent the past year trying to help our daught.;;r 
through the fears and anxiety over this experience. 
She is, and has been for about a year, undergoing 
psychotherapy on a weekly basis, I have also been 
~eceiving pAychotherapy . . 908 

3. Defal'tat. ion and Loss of Status in the Commun it:( 

The Commission received testimony from witnesses who 

reportt"d that pornographic materials were used to place the111 in a 

bad light. !he witnesses stated that ~hey had been depicted ln 

pornography without knowledge Ot' consent. Although avenues of 

recourse may have been available, sona were advised to avoid 

furtht!'r adverse publicity. For example, one wc,111.an testified: 

907 

908 

Houston Hearing, VoL II, Anonyrnoi.:.s, p. 17801-4. 

Miami Hearing, Vol. I, p. 93-94. 
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pornographic ■atarialst 

They made other commt'n,ta, "The only good Indian is a 
dead Indian." "A squaw out alona deserves to be 
raped." Words that still terrorize ma today. 

It ••r surprise you to hear atorlas that connect 
pornography and white man raping women of color. It 
doesn't surprise••• I think pornography~ racism, and 
rape are perfect partners. They all raly on hate. 
Thay all reduce a living parson to an object. A 
society that sells books, movies, and video qa .. s like 
"Custer's Last Stand" on its street corners gives white 
men permission to do what th•y did to me. Like tbey 
said, I *m scum. It is a game to track me down$ t:ape, 
and torture me.911 

Th■ Commission beard reports of family problem■ attributed 

to pornography tbat were more subtle than soma of the massive 

family ruptures described earlier in tbi ■ Chapter. 

individuals stated that wban a family member used pornography or 

was subjected to tbe use of pornography, other members of the 

forced to view and participate in the production of porno0raphy 

in childhood by family members testified: 

. . . I am the only member of m'J family 1t1ho is spea.!d.ng 
out. I am the only member of my family aayino *no• to 
the abuse. It is very, very cOlll!'UOn that our f•ilies 
1o$e the~selves from us. I have no support with th• 
exception of one younger brother. My family is very 

s:ro 



,u19ry at ma for aayin<;J "no" ta the abuse. They are 
very angry about the fact I am identifying it. 

My sisters, they are all repeating the cycles of abuse. 
They are abusing their children and their children are 
being incested. This is the long-term cycle\t the 
repeating and maintaining of violent life cycles. 2 

6. Prostitution 

Nitnaaaes who testified before the Commission and 

individuals who s1.d:i,mitt0d statements reported aoveral conm:1tcti<ms 

between pornography and prostitution. Ona such connection was 

the use of pornography as instructional manuals for prostitutes. 

For example, a former prostitute testified: 

One of the very first col'l'il'itonalities we discovered as a 
group, we were all introduced to proetitution throu9h 
pornography; there wore no exceptions in our group, and 
we were all under eighteen. Pornography was our 
textbook, we learned the tricks of the trade by men 
exposing us to pornography and us trying to mimic what 
we saw. I could not stress enough what a huge 
influence we feel this was.913 

Another connection was the use of pornographic films by 

pimps to blackmail the participants: 

I was the main woman of a pimp who filmed sexual acts 
altaost every night in our home. The dope nMu,, w!lo 
euppli•d us with cocaine for free in exchange for these 

912 Washington, o.c., Hearings, Vol. I, p. 241. 

913 Public Bearings before Minneapolis City Council, 
Session II, p. 70(D$c. 19S3}. 



arranged orgies, was a really freaky man who woJld do 
anythirHJ, ':hey arranged to have wom0n, who I assumed 
were torct'd to t,e there, have sex ""i lh dogs and f i.lmed 
those ac:ts. There -..ere: stack.a cf films all ov•:ir the 
hoi10e, vlhir.::h my pimp use1 t0 blackmail people: with,914 

Yet another co11nection was the use of magazines to stimulate 

the c'\ientelez 

in-,en 1 worke,1 at massage studios, the owners ha-1 
subscriptions to ?layboy, Penthouse, Penthouse Forum 
and the like, Thes,~ magazines we1·e arnrnged in he 
waiti~g area of most of the massaqe places which I 
worked in. If a girl was not inside with a trick, sh6 
was expected to Yit out fr:unt with the m•n who were 
waiting or wtw ;,;ere undecided and to look at the 
magazines ~ith them in order to get them titillated. 
They used the soft porn to l1alp them work up the 
courage to try the acts described in the maqazin~ with 
the prostit11tes at the massage studio. 915 

Women who are or who have been prostitutes identified 

pornoqraphy as a significant factor in prostitution. Thesa 

individuals rer,or:ted that pornography ;,;as not only used and md<le 

of them while •ngaged in acts of prostitution, but they stated 

that por:noqr.aphy is used to perpetJJate the concept th,,t women are 

ac..::tiatomed to ti""inq pl<'!.C'."?d in the role of a p1:ostitutfJ, 

I am speaking for a group ~f women, we all live in 
!Hnneapolis and we all are former prostitutes. All of 
us f.;e,1. very strongly about the relationship between 
pornography and prostitution. Many of us wanted ta 
t.estify :n this h~arin,;i but are ,.mable because of the 

914 
~- at 79. 

915 Id. at 77. 
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consequences of being identified as a former whore. 
Thie la absolutely incredible to ma that prostitution 
is seen as a victimless activity and that many women 
are rightly terriflad of braakin9 their Bilance. 
fearing harassment to themselves and families and loss 
of their jobs. 

we have started to ■$et together to make sansa of the 
abuse wa have experienced in prostitution and how 
pornography endorses and legitialces that abuse.,16 

1. Sexual Harassment in the Work1,lace 

Several women reported incidents of sexual harassment in the 

workplace iavolving the display and use of pornography. For 

I put up with it for about a week and it finally got: to 
the point were! could no longer tolerate sitting there 
and realizing that all of these men were there~ I felt 
totally naked in front of these men. The only thing 
they talked a.bout during lunch period was women# their 
old ladies, their girl friends, and all their conquests 
of the weekend. 

I got to the point where 1 couldn't put up with it any 
more. And being one of the only two women on the job 
and being rather new at it and not knowing that 1 had 
any alternatives, I got pissed off one day and ripped 
all the pictures off the wall. Well, it turned out to 
be a read unpopular move to do. I came back in at 
lunch time and half the pictures were back up again, 
they pulled them out of box&a and stuck them on the 
wall and proceeded to call me names. And just 
basically call me names or otherwise ignore me. 917 

916 

917 Public Hearings before the Minneapolis City Council, 
Session II, p. !Hi(Dec. 1983). 



Another woman .,,rote: 

1 1o1as w,::n:king as a telephone repairwoman for Southern 
Bell in Florida. Porn was everywhere. They use it to 
inti~idate you, to keep women out cf th~ir territorv. 
1'hey had pin-ups in the .,..ot·kroon:.s, Male workers wouid 
draw po~nographic pictures of women workers in the 
cross-box~s and write comments about what ;.e wculd d::i 
in bed. •>ne day I went to the supply r.c,om to get sc,me 
too 1 s . Th e i n s i de o f t he r o ,:, m w a s c o v ~ r e d w i th 
pornm1raphy. The ;;;uy who ran it shoved a photograph dt 
,ne of a \I/Oman• s re,"-r end with her anus expose<l anj 
asr.ed, "isn't this you?" r w,,s humiliatod e1nd 
turio,is, 91 8 

A woman te5tified bof,::,re another bo<ly: 

Hhen I <J,'>t on the job, three of 'the trad'-'$ had set up a, 
nice little shack and had lunch there. And it was a 
real shock when I walked in because three of tha tour 
walls in the room were completely decorated witt 
pictures out of various magazines, Hustler, Playboy, 
Penthouse, Oui, all of those. Some oE P,el!'.T.rou1o 
have cons irlered regular i;iinups but some of theia were 
verr, vei:y expli-:::it, showing wo!llen with their legs 
sp-r,;:ad wide and :nen and wot1k;n performing sex acts and 
wo1,1en in bcmdaqe. It was very uncornfortabl!J for me t,) 

go <!own ther.e ~nd lv;vt? dinner :ind lune:, wit~, about 
twenty men ,ind here is me facinq all Uiese pict•Jres and 
h<:1ar i ng al 1 i:hese rnen talk i:v.; about a 11 tr,_e w0nderf1.1l 
t.hin~s they did ~:m the lo'eekend with ,dl of these women. 
I put up wit.h it for about a week and H finally got to 
the ~oint where I could no longer tolerate sitting 
there etnd realizino that all of those rnen <;1ere th€'re, r 
felt totally naked-in front of these men. 919 

918 Letter t,:, \~omen Ag,:,inst Pornography sub:nit:b~d to the 
Attorney General's Commiseion on ?ornoqraphy. 

919 Public Hearings before Minneapolis City Council, 
Session II, p. 8~-86(D~c. 1983). 



A working woman called the Pornography Resource Center 
in M~y 1984 to report that her employer had ~ailed lier 
intc, his c,ffi<.;c, pushed hec down '.)n thf, floor, ripped 
her dr~ss, taken a ,,;;un out of his poz;kc,t, and stuffed 
it into her vagina. A porn,,graphi~: picture on ttw 
lunchr0om wall showed a woman sucking a gun.• 
•Test irnony to Womcq Agai~st Porn-'{Jraphy, Feb, 198$. 
Many of the ca111plainta received by i\mici ar"' fr,.~m WQmen 
workers in nontraditional jo:::,s. Thc fo1lowinq 1.q 

typicah "I've been a :,ral-:e1to:o1an f,.,r the railroad for 
almost nine years I've so0~ pornographi~ 
pictures of a \oiOman with spro:,ad thighB beinq raped by ,\ 
huqe dinme!"h"'red penis .:ith my name belo,;.920 

SimiL1r to tho harassment reported ab0,·e, woT.en identu:ie,j 

pornography as 3 tool to continue sexu3l harassment. Homen 

stated that pornouraphy continued t0 perpetuat~ the harassment 

t1nd alienation. 

Aftet the LEAP Offices and State had written letters to 
send out to ~hese various employers, my boss, the man 
wt.o owned th'il con1pany, called aw up on0 d,;1y and s,~i<i, 
aLook, I heard you ar& having a llttle trouble down 
there, why dor. • t y,:>u just kind of calm c.o.,.,n a little 
bit. Don't make such a raess. We d<rn't :leed any 
trouble down then;•, just calm do.m, just i9nore it," , 
saitl, "fiey, I can't ignore it, I ,;;c,n't have to, I 
can't, it is already done.• A couple days later the1 
got the letter and they were told that this did not 
comply with the actio'."l guidelir:es,921 

9 20 Let tet' f roM Montana "oman to i·:omen Ag,, inst Pornography 
submi.tted to the Attorney General's Commission on Pornography. 

921 Public Hearings before Minneapolis City Council, VoL 
II, p. 98(D~c. 19831. 
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The objective nature of photography confers on it a quality 
of credibility absent from all other picture-aakin9. The 
photographic image is the obj•ct itself, the object freed from 
the conditions of time and space that govern it. 

Andre Bazin922 

of profound cultural significance; it was, in Basin's view "the 

most i~port•nt event in the history of plastic arts." 923 rt was, 

as well, the sinole most important event in the hiatory of 

activity, sex could now, by the miraculous power of the camera, 

be "freed from the comUtions of time and space." 

•sex• in the abstract, of course, remains invisible to the 

camera; it :is particular acts of sex between individual people 

which photographs, films, and video tapes can record. Unlike 

literature or drawing, sexually explicit photography cannot be 

made by one person: there must be a photographer and one or more 

persons h•ing photographed. This use of an actual person as the 

object di.st in9u is hes such photography from all other types of 

sexual material. No study of filmed pornography can thus be 

complete without careful attention to the circumstances under 

which individual people decide to appear in it, and the effects 

of that appe&rance on their lives. 

Nor is this an academic or trivial exercise. The evidence 

f the Phot 
1 (A. Trac 
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bef,:,re us suo,;;ests that a substantial minority of women wil 1 at 

some time in their lives be asked to pose for or perform in 

sexually-explicit materials.924 !t appears, too, that the 

proportion of women receiving such requests has increased 

steadily over lhe past several decades.925 If our society's 

appetite for sexually-explicit material continues to qrow, or 

evtin if it remains at current levels, tho decision whether to 

have sex in front of a camera will ~onfront thousands of 

After a ::,rief clarification ~it terms, <Je begin rJur 

ex:~minat ion ut U1.:i issues eurrounding pornoqra;3hi c "p,;,rforr,,ances" 

~Y reviewing the Bxtent to which those issues have been faced by 

previ,.,us ,;,.;mnnissions and bi the courts. We th,:;;n tun, to a brief 

overview o! the kinds and quality of available evidence on the 

stibje·~:t, and a su111mary cf what that evid0nce shows. In 

924 Houston Bearing, VoL I, Diana Russell, p. 288. In 
Pruf0ssor Russell's random survey of San Franci~co women, 
fourteen percent stated that they hao been asked to pose for 
pornographic pictures. Id, at 285, The survey did not examine 
ho .. mar1y of the Re woinen .!IC tual J y posed f(~r such pictures. A. 
national random survey of Canadians revealed that as many aa 
60,000 people in that country had been used in pornography as 
cl:Iilure:1, end perhaps an equal number as adttlts. 2 Sexual 
Offenses A ainst Childre of the Conun. on Sexual oftenses 

HlSt C 

925 Hcuston Hearinq, VoL I, Diana Russell, p, 287, 
( 'ioun,:;t1r women statistically an; far more likely to have been 
asl<.ed to p(}se for p.ornography, -with twenty-four percent of those 
aged twenty ta twenty-four having been asked as against two 
pen:ent of those over sixty.) Because "pornoqraphic pictures" 
may not have been clearly defined in the questions included in 
the survey, it is po&sible different generations of respondents 
interpreted t~e query differently. 
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com:::lusion, we consider three areas wnich the record llHHJgests 

l!Jhould be of serious concern, along with recommendations for 

federal, state and local action. 

A. Backgn:::mnd 

1. Terainology and Distinctions. Those who appear in 

a•xually-explicit material, from stills to movies to video tapes, 

have been variously called "actors," "models," "stars," and "sex 

workers" during the course of our public hearings. None of these 

terms seems perfectly appropriate as a description of what such 

activity involves; the first three seem eupheaistic, the last 

deroqatory. we adopt the term nmodel" not only because it seems 

to have been the one most col!lmonly used during our hearings, but 

also because it seems to be somewhat less loaded w.,ith positive 

and negative connotations. 926 

It is iaportant to qualify that definition instantly, 

however, hy limiting its range of application to sexually-

explicit material that is commercially produced. As we will 

discuss later, a substantial portion of photoqraphic pornography 

926 In choosing to use the terms "model" and "modeling• 
in this context we of course mean no disrespect to those engaged 
in conventional modeling - nor do we mean to imply that appearinQ 
■is the subject of a sexually-explicit film is more similar to 
conventional modeling than it is, for •xa•ple to conventional 
acting. See, c. Hix & M. Taylor, Male Model 181 (1979) {"The 
diaeppro•aG°ngendered by nude aodeiln9 ap'lla over into the 
world of str■ iqht ~odeling, though to ■ lesser degree, merely 
because the root word •mooel' is used in .both cases. 'Model* ia 
■ lao a euphemlam for ■ n entirely different profaa ■ lon 
(prostitutionJ.*) 
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is nade informally, with little or no monetary motive and n,) 

intention of widespread distribution. While such small-scale 

productions are of real concern to us, those ~ho appear in them 

seem to be at least larQely distinct trom those who perform in 

glo"Isier, cornmercial "X" rated matc•rial. Where it is important 

in the following discussion to refer to those appearing in 

~comllh,~r<:ial pornography, we will do so specifically. And where 

we wish to refer both to those appearing in commgrclal and 

noncomrnerc:L~l pornography, we will simply use the term 

~performers," 

2, Previous Commission Findinp. A fierce debate has raqed 
• 

in this country over obscenity and pornography since the 1970 

Cl;;mmiss i.on on Obsc;;;ni ty and Pon1ography announced its findings 1 a 

debate nirrored in the bitter internal struggles of the 

Col'lmisr:don itself. 927 lt is perhaps a measure ot tho passionate 

as ~pposed to reflactive character of the struggle that the 

int,.;1rests of those persons ,1ctual1y photoqraphed fo,· sexually

explic it material .. ere considered by neither the majority nor t.ho 

::1inori ty ceports of the Commission, Perhaps because "hard-core• 

material wns seen by the Commissioners as beinq largely of 

foreign oritJin, 928 the risk!:> for performers in such materials may 

9~7 ~or an overview of the tension between members of the 
1970 :omrnission and pro~lems in its operation, See, Hill-Link 

t in Re ort of the Commission on c'ibscen1.t ano 
, 460-4 ere na ter Report 1. 

~ at 22 { source of "picture "'a.qazines" 
depicting s~~course •principally Scandanavian, ~stag 
films" domestically produced bllt in •extremely disorganized" 
fashion with no national distribution). 



have seemed virtually irrelevant. The Commission's Traffic and 

Distribution Panel merely paused to note that in making a typical 

"stag fil••929 the •performers' are paid $100 to $300.930 

recommendation of the majority for repeal of all laws re9ulating 

distribution of obscene material to adults was premised on the 

belief "that there is no warrant for continued governmental 

interference with the full freedom of adults to read, obtain or 

view whatever such material they wish.a931 

The majority did not consider it even a theoretical 

possibility that such unlimited freedom might conflict with the 

freedom and well-being of those performing sexual acts in front 

of a camera for consumption by the masses. 932 so myopic was the 

Commission on this iseue, indee~, that under the strict terms of 

its recommendations, neither "snuff" films933 nor child porno-

929 "Stag films• were the only motion pictures on the 
market at the time of the Panel's report that met its definition 
of "hard core" or "under-the-counter" pornography - that is, 
awholly photographic reproductions of actual sexual intercourse 
graphically depicting vaginal and/or oral penetration." Id. at 
137. -

930 

931 

12• at 140. 

12• at 58. 

932 The dissenter, too, failed to perceive performers in 
se:,o.1ally-1.ntpllcit material as needing any special protection. 
See, Hill-Link Minority Report, supra note 927 at 457 {grounding 
d!ssent on need for nprotection for public morality~ rather than 
demonstrable individual "harms"). 

133 A ttsnuffu film ls one ln which there is apparently an 
actual murder enacted. 
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graphy would have been eubject to prohibition.934 

Neither of the two Ja&jor national committees which followed 

the 1970 Commission was quite so blind to the poseible risks to 

performers in sexually-explicit material. Both the Williams 

Report935 and the Fraser Report936 recommended prohibition of 

pornographic materials which depicted a child9l7 in explicit 

sexual conduct or which were made in such a manner that •physical 

injury• was inflicted upon a performer. Yet apart from their 

concern for protecting children from use in pornography, the 

Williams and Fr1u1er Committees ultiaately gave little attention 

to the circumstances in which sexually-explicit material is 

produced, and in particular the situation of those who perform in 

it. The Williama Committee heard some evidence that #there was 

much misery in the trade and that many of the girls in strip 

clubs, for example, were disturbed and mentally ill,* but did not 

think it sufficient in the face of vigorous denial■ from a 

To prevent production of child pornography the 
majority apparently ·rBlied on the "taboo against pedophilia" 
which aade the "use of pre-pubescent children in stag filas • •• 
almost nonexistent." 1 rt at 139. The 1970 C~ission 
expressed no concern wha.:soever over the possible use of young 
adolescents in pornography. 

935 B. Williams; Re 
Film Censorship 131 ~197 

936 ?. 
rt of the 

ission on Ob:sceni 

The Nillia■s Committee set the age limit for 
protection of children in this area at sixteen, Williama Report 
at 131; the Fraser Committee chose eighteen instead. P f 
Report at 627-28. 



publisher of magazines •within the trarje.•g35 It;:; a,nal 1·sis ot 

the issue did not extend beyond two paragraphs, and fo~used 

.solely ,:;,n r:,roduct ion of pornocraphy in Great Bri 1:ain, wh ,ci,, at 

the time did not generally per~lt production of any •hard core~ 

pornoqraphy,939 Tl:;e fras,;,r Co!'lllllittee gave the issue even more 

cut·sory treatment after findinq that only "a V"in:y small number of 

tse:xually-explicit) fi.lrr:s are produced ..tithin r~anada" and "the 

produ1;tion of other fs-rms of pornography, for example, roagazines 

and bool<.s is n:Jt undertak .. n for c•·)mrnercial purposes. "940 The 

Committee supported ,'i ban on material in which "actual physical 

harm was caJ&ed to the person or persons depict~d" as an 

"additional deterrent to the causing of such harm.•~41 Without 

discussing the nature of the evidence be[ore it, th6 Com~ittee 

de(;lared that "we know that the relations between the pn,<lucer.:s 

of violent pornography and the actors in it are often such that 

there is little or rH> respect for the rights and physica1 'Helfan1 

of the latter.•942 Like the Williams Regor:~, however, the 

Will iarns Report at 91. 

939 Id. at 37. "Fc>re1qn" material was the chief target ot 
British obscenity-la,,., enforcement in the lats, :970's, Id., and 
;;ithin Britain the "industry" had agreed to restrain--ii::self 
thn:,ugh self-regulation, 1£• at 42. 

Fraser Rep rt Jlt 07. T1,ia abrupt dtsmisaal of the 
problem of pornography production in. Canada is in curious tension 
with the finding of the Badgley Report that tens of thousands of 
Canadians :1ave at Gne time or other been "subjects of sexually 
explicit depictions." Badgley Reporc, suora note 9:Z'4, at 1198. 
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Canadian report did not explain what level of proof would be 

required to demonstrate that "actual" as opposed to "simulated" 

harm had l:.H3Em caused to performers. Unlike the Williau Rep rt, 

however, the fraeer Rep rt did not devote even a par~graph to 

consideration of harms to performers other than thos\'li resuH:inq 

from outright violence on the set~ 943 

Ultimately, then, it seelilli! fair to say that in this area, at 

least, we are without clear guidance fr-0m ,::nir predecessors in 

eKamining a possible "harm" of pornogcaphy. The nature of the 

pornography industry has changed so rapidly in this country since 

the 1960' s that it is hardly surprisin9 that the 1910 Commission 

felt no obliqation to examine the situation of perforaers; 

because the industry seems so centered in the United States and 

continental Europe, moreover, it would have Dl2HiHI extremely 

difficult for the Canadian or ~ritish panels to atudy it in 

detail. 

examine the issue iev11m in the abstract points to what we viaw as 

a nagging concaptual flaw in their approaches: 

photographic image of sexual conduct by actual peraom, to be 

easentially no different from a written description err drawing of 

such com:h;ct. As we will explain below, the use and misuae of 

The Report* a only reference to possible "bar•• of 
pornography which might be associated with effects on P41rforaers 
was its recitation of the allegation by aome "that pornography is 
to be deplored ai■ply for portraying people ht an inhuaan way • • 
.. " Id. at 9'6. Even in that context, however; the Report 
immediately tested the allegation with reference only to the 
effects of such portrayals on viewars. Id. 
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Qravely doubtful. 

3. Performers and Obscenitx Law. The refusal of previous 

commissions to consider carefully the situation of performers in 

sexually-explicit material ia hardly unique in this area; indeed, 

it is a characteristic of virtually all legal analysis of 

"pornography" until vary recently. In this country, of coin:se, 

the Supreme Court did not squarely address the con st i tut ioaal 

ia■ uea inherent in suppression of obscenity until the Roth 

decision in 1957. 944 There the Court rested ita view tbat 

obscene material could constitutionally be suppressed on the 

failure of such material to have •even the sli9htest redeeming 

social i§portance,tt 945 and made no distinctions in its analysis 

among writings, drawings, or photographs.946 During the 

following sixteen years of acrimonious judicial debate over the 

problem of •obscenity• the Court sin9led out *photographic 

speech• for special analyaia only twice: in Titlles Pilm Corp. v. 

Cbicago94 7 and Freedman v. Narrland148 it laid out rules 

Roth v. United States, 354 U.S. 476(1157). 

!2_. at 464 (eaphasis added). 

146 Indeed, the Court was stron9ly criticized by Justice 
Harlan in his separate opinion for refusinQ to examine the 
materials at issue and aake •particularized judgment•• on the 
*individual constitutional problea• presented by each of them. 
Id. at 417. 

947 7Hi5 U.S. 430961;. In 
u.s. 58, 70 n. HH1963), the Cour 
*prior restrainttt affecting books from one 
without explaining relevant differences in the 
mode of speech. 

948 360 u.s. 649(1165). 
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governing prior review and censorship of motion piotur•s. Yet in 

those decisions, the Court's •recognition that films differ front 

other forms of expression•949 seemed in no way based on dangers 

to perfoaaera but rather on a largely unexplained concern for the 

special power of films to corrupt viewers.950 When in 1913 the 

Court finally settled on the test and the rationale for 

regulation of obscenity in, respectively, Miller v. ca.1iforrda951 

and Paris Adult Theatre v. Slaton,952 photographic speech was not 

ditH::ussed separately and possible risks or harms to performers in 

sexually-explicit films were not mentioned. 953 The decision of 

the Court on that same day that uwords alone 0 could be suppressed 

H obscene reinforced implicitly the assuaption that constitu-

Friiledman v. Maryland, s6r;r:a, 380 lJ.S. at 61. The 
initial indication by t&e Court tat motion tur•a ■i 
present a "peculiar problem• came in its first eion ho 
fi:l.■s to be constitutionally protected •speech." Joseph Byrstvn, 
Inc. v. Wilson, 343 lJ.S. 495, 502-03 (1952). 

~50 In Tilrs .Fil-. fOff" UH~ Court referred only to 
Chicago* s "duty o prot•c 1 e peopl• from the d.ingers of 
obscenity in the public exhibition of ■otion pictures• as a basis 
for distinguishing films from other modes of expresaion. ~• at 
4 9. In Freedman the Court muddied its references to the 
distinctive quaI'ties of films by ultimately suggesting that 
Maryland look for guidance to• previously approved prior 
censorship scheme for books {in ~i gslex Booka, Inc., v. Brovn1 
354 o~s. 436 (1957)~ Jlnf"11':'s. at 60. 

951 413 o.s. 15(1973). 

952 413 o.s. 49(1973;. 

953 The Court explained in Paris Adult l'heat e that 
euppresaion of obecenity by the States cou the 
conclusion that •public exhibition of obscene material, or 
COilU!lerce in such material has a tendency to injure the ooanunity 
as a whole, to endanger the public safety, or to jeopardize • •• 
the States' •right to aaintain a decent society•~• 413 U.S. at 
69. 



tional doctrine 9overnin9 sexually-explicit material was based 

solely on its effects on viewers and the public. 954 

With minor exceptions955 that assumption contim1ed to govern 

judicial pronouncements on sexually-explicit material until the 

Supreme Court decided New York v. Ferber956 in 1982. There the 

Court for the first time $/Xtended its analysis of such material 

to ,rncompass the •privacy interests" of the perforaera957 - in 

this case children. Filming children in the midst of explicit 

sexual activity not only harmed them because of the sexual ai::mse 

involved, but also because "the materials produced are a 

permanent record of the children's participation and the harm to 

the child is exacerbated by their circulation.• 958 In addition, 

the continued existence of a market for such materials was found 

to make it more likely that children would be abused in the 

954 Kaplan v. California, 413 u.s. 1150973}. In that 
decision the Court distinguished between ~traditional and 
emotional re•ponae• to supi,n:ession of words and tho tepid deferH:M:l 
mounted on behalf of »obscene pictures of flagrant human 
conduct." 413 u.s. 119. 

955 See, Ali v. Pl Inc., 447 F. Supp. 723 {S.D.N.Y. 
197tl} (cartoon dep1ct1em s boxer in the nude was beld 
actionable because of its effects on him). In Zacchini v. 
Seri ard aroad Co., 433 U.S. 562(19771 El'i C t 

s per mer s ri9ht of publicity• in hia act 
could, consistent with First Aaendiaent, receive protection under 
state tort law. 

458 u.s. 747{1982). 

956 Id. at 759. Circulation of the porn09raphy was found 
by tbe Court to violate "the individual interest in avoiding 
disclosure of personal matters." Id. at 759 n. 10 (citing Whalen 
v. Roe, 429 U.S. 589(1977)}. 



future thus justifying a ban an distribution ai the n ■oet 

expeditious if not the only practical ■at.hod of law enforcement• 

."959 

Since Ferber, courts have begun to consider problens faced 

by performers in pornography, including adults as well as 

children. The Fifth Circuit recently upheld a judgment against 

£!:.i.£ magazine for publishing a nude picture of a woman whose 

consent had been obtained fraudulantly.960 The same court 

sustained a judgment against Hustler magazine for nracklase* 

publication of a nude photograph which had been stolen from the 

subject's home,961 And in overturning the •rndianapoli■ 

Ordinancen - which sought to provide civil remedies against 

pornography as a form of sex discrimination - the Seventh Circuit 

declared that nwithout question a state may prohibit fraud, 

trickery, or the use of force to induce people to perform in 

porno9raphic or in any other filma,« 962 and that under the 

principles of Ferber the state might be able to ftre■trict or 

forbid dissemination of the film in order to reinforce the 

959 Id. at 760. 

faj(l§sl).Flypt, 726 F. 2d 245 (1984), ~• denied, 
105 S. Ct. 

961 Inc., T:36 F.2d 1084{1984), 
Accord, Hustler ~a • 

. ir. 198S), ~• 
3lt 1986). 



prohibition of the conduct.•963 

In the wake of the Farber decision, then, it la ■ till 

difficult to predict the precise constitutional boundaries which 

govern regulation of photographic ~•peecb• an behalf of 

parfar■era.914 That such performers bave privacy and other 

interest• worthy of protection, however, now seam■ clear. In 

part as a response to these judicial developments and in part as 

an effort to aid in future legal analysis, we feel compelled to 

•••~Ina with the utmost care the evidence b■aring on the 

situation of perforaera used in pornographio photographs, video 

tapaa, and films. 

Because no previous commission baa fully examined the 

special problemi:r presented by the use of actual persona to make 

963 Id. But cf., Faloana 1 607 F. Supp. 
1341 (D.C. Te1i7-Iffi}, 3S9 (5th Cir. 
198S) {chHor■n whose rmde on■ showing the 
plaintiff child holding ber vagina open facing the camera, 
Rustler 3J{Nov. 1978), appeared in adult magazine bad no right to 
re ke mother's consent ta publication). 

964 For an indication of the confusion still remalninq 
Braun v. , sul:f note 960, with Faloona v. Hustler 
, •upfa note 3. erence to the parent 1s 11 con■ent 11 to 
ion o the nude pictures in the Faloona case is difficult 

to justify in view of their graphic character, See, note 963 
supra, which makes them at least arguably prohf6Tted ~child 
pornography• under state and federal law. s6\ se6, Filtona, 
~• 607 F. supp. at 1343 n. 4 (denying t a t e p c urea 
conitltute child pornography despite inclusion in federal statute 
of prohibitions directed at "lewd exhibition of the genitals• of 
children 18 u.s.c. 52255{2} (D) {1984). 



sexually-explicit material, and because courts have only beg~n t0 

1evelop the legal principles which may be applied Lo r~solving 

those problems-' we approach thi.s aspect of our t.ask w:ith extreme 

cautirm. To begin with, we cornll'\ent on the nature and the quality 

of th~ evidence befnn, us both in testimony at our hearings and 

on the public record elsewhere. Then we ex6mine the main 

outlines of what that evidence reveals about the nature of the 

performers' i:-ei'IS•~ns h-r participation in producing pornography, 

and their experiences once the decision has been made. 

1. Tn• Nature of the Evidence. In seti:i::g f _>rth the types 

of evidence we have consi<::1ered on this subject, it is important 

tc nc,te ti rst the 1 iml tat tons which have !),~an imp<,sed on ,)ur 

fact-tinding efforts, Above a 11, we have rn:it had the power to 

issue s11bpoenas s1.m•moning reluctant witnesses t,;, appear; thus all 

information ,lt our disposal was presented to us volunt.arily or 

obtained through our review of materials on the public record. 

ln ,SHi<lition, ·t.h-e sEr'lf~re time constraints i.m.p(>s-ed on our work w,~ere 

particularly da~aqing in this area because, as disc~ssed earli•r• 

this ,1spect ,:,f tt,e pc-rno9raphy "inclui;try• has rec'alivad only the 

scantiest attention in the past. we, therefore, did not h;;ve the 

b,?nefit of K!Kn.ing fcom t;1& outa&t ,.:hat were the '.l'IOSt likely 

av~nu~s to discovery of pertinent evidence about activities that 

are larqely undergrou:,d. Finally, both the, di.f!'iculty of 

locating witnesses and the pressure of time meant that we were 

not able to sp,:n,:1 substantial t1.me in cn:.ss-exrn,ination cf their 

test i111ony or- i ;, :;;ackground inv~stigations to corroborate their 
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Caution is dictated, too, because there have been to our 

knowledge alrnost no "scientific" investigations into the 

backgroum1 of participants in pornography or ita effects on them 

afterwards. 9' 5 Such investigations would certainly be extremely 

difficult - perhaps impossible - to desion and conduct oiven the 

clandestine character of the pornography industry. Reliable 

conclusions about the m.tmber and cba,racteristics of performers in 

pornooraphy will likely remain•• difficult to reach as, for 

example, solid estimates of the number and characteristics of 

n legal aliens. 966 

What we have been able to discover, however, is deeply 

disturbing, and, we think, based on substantial evidence from a 

variety of g•n•rally credible sources. Somewhat to our eurpriae, 

the testimony of law enforcement officers, of current and former 

perforaera in pornography, and of those involved with pornography 

"behind the scenes" has rarely been in conflict. .. Further, 

significant and useful information is available from court cases, 

965 The survey Diana Russell conducted is the only 
American survey addressing the issue that we have seen. Hcmston 
Hearing; Vol. lr Diana Russell, p. 283. See, Badgley Report, 
su12ra note 924, addressing the issue in Cana~ 

United States General Accounting Office, 
• al Alien ------....... .,,, • on cm 

Policy of the Comm. on the Judiciary, United States 
Senate {1982} ("Current estimates of the size of the ille9al 
alien population in the United States are unsatisfactory and it 
seems unlikely that more precise estimates can be derived soon." 
!£!• at 19.) 
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publications. If on the whole we believe our underatandinQ of 

the problems faced by perfonDera in poroo9raphy is incomplete, 

and that our findings and recomnurndations must be largely 

tentative, we also view the state of the evidence as highly 

suggestive. And we think it points to the need for action as 

well as for further study. 

The Performers. The most basic questions about 

performers in pornogcaphy - who they are, and how they came to 

appear in sexually-explicit material - are unfortunately the most 

For reasons that are laroely 

obvious but will be explored later, anonymity is a valued 

co11J10dity among pornography performers: apparently even the best 

known models frequently do not use their real names for their 

appearances.967 And in much pornography (such as that shown in 

video arcades} the performers are not identified at all. Thus it 

would have been diff l.cult to conduct independent investigationa 

of their backgrounds even if resources permitted it; instead we 

have relied on testimony and other information in the public 

record. 

back9round, motivatio1rn, and path of entry into aodelim;i is a 

961 Models {particularly women} tend to choose short, 
suggestive namest Linda Lovelace, Desiree Lane, Ali Moore, Diet 
Raabone. The aajority of the witnesses appearing before us who 
said they had Appeared in sexually-explicit material testified 
under truncated or fictitious names. The use of assumed names 
seems to be rooted in far more than the longstanding tb•atrical 
practice of giving upcoming actors nw names fer *box officem 
reasons - rather it appears tc be closely related to the ~els' 
need to conceal their involveaent from their famili(¼s, friends, 
and future eaployers. 

%54 



crucial backdrop to examination of what the sex industry demands 

of them. 

,h ~- Perhaps the single most common feature of models 

is their relative, and in the vast majority of cases, absolute 

As one law enforcement officer who has extensively 

investii;iated the production of commercial pornography told us, 

"they (the producers] are looking for models that look as young 

as possible. They may use an eighteen-year-old model and dress 

her up to look like she is 15. • 963 Female models appearing in 

*mainstream• commercial pornography appear rarely to be over 

thirty years old or even in their late twentie1:n im:::!eed, most 

whose age we have been able to gauge began their careers in their 

late teena.969 Indeed, one former model who now works in the 

Los Angeles Hearing, Vol. I, William Roberts, p. 64-
65. Thia emphasis on youth apparently took hold in hard-core sex 
films in the years after iworld War rr. Before then models who 
appeared in what were at that time know as "stag f.Hms'" were in 
their late twenties or early thirties. Sampson, Commercial 
Tnffi ted Materia.ls in the United stales in 3 

n :r<l h 

969 The ages at which some prominent •x• rated film. models 
apparently began performing are, so far as we can determine from 
materials on the public record, as follows: Angel ( 18); Ali 
Moore (18): Amber Lynn (19}, Jessie St. James (18 or 19!t Mindy 
Rae (Uh Shauna Grant {18); Tiffany Clark {Uh Nikki Charm 
(18}; Ginger Lynn {19 or 20); Richard Pacheco (20 or 21): Seka 
(24}1 Samantha Fox (23}; Chelsea Black c•fortyisn•). The ages 
listed above are largely taken from articles or interviews 
published in adult film industry trade publications or in 
commercial, sexually-explicit "guides• to adult films and videos. 
As a result, it is possible that models or interviewers 
understated their ages to maintain a desireable public image. 
Nevertheless, in 1971 Sampson, supra, note 968 found that @tmlany 
current female performers appear to be in their late teena or 
early twenties." Id. at 186. Further, about half of our 
witnesses who had ap'piared in sexually-explicit films or photos 
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front office of an ft;1dult" video company explained her dEicision 

"Good roles for women over nineteen years old 

have become few and far between. "970 William Margold, a leading 

figure in the •adult• film industry, described it simply as 

•essentially an overage juvenile hall,•971 While male models 

apparently can enter and remain in the industry at a somewhat 

older age,972 on the whole we find Mr. Margold's imagery 

particularly apt.973 

b. Personal Background. Alc,n9 with the,ir youth, models in 

sexually-explicit medi<l see111 co share troubled er at least 

ambivalent personal b&ckgrounds. Although many described or 

i.mplied unhappy experiences during chil<lboo<l, we are not ,1bla to 

say with scientific certainty whether their family backgr?unds 

began such performing in their teens: Cisa (Washington, D.C,) t 
,Jeff (Washington, !LC.); George (Los Angeles}; Chris {Los 
Angeles): Harry .James (Miami); and Linda Marchiano (New York). 
See also, Lederer, Then and Now: An Interview with a Former 
Pornographz'. Model, in'1~~J P, , 
57, 58 ( beqan nude modeling gh 
school} (hereint1fter "Lederer Jnter11iev1"); Pe£p\e v. Fixler, 128 
Cal. Rptr. 363(Ct, App. 2d Dist. 1976) (use o ourteen-year-old 
model by l,:irge scale commercial publisher of sexually-explicit 
magazinas), 

970 Where Are Ther Now?, !\dult Video News 52(.!\uq. 1985). 

9?1 Los Angeles Hearing, VoL 1, William Margold, p, 411. 

Bennett, Breakin~ into X-Rated Films, A Guide for 
irospec7ive Pofn ,s{r3,rs, Hustler Brot.ic Video Guide 7l(Kay 1986) 

Interview wit .. W1 1am Marqoldl. 

972 

9?J $ee, Interview: Cecil Howan'!, Adult Video News l 
(October 1184) (interview 'ifith prominent "adult filr~• producer) 
("AVN: Does it appear to you that 'lte 1 re now seeing younger and 
yo:.inger qirls doing films? CH: It's true and 1 think that's 
horl:'ible." Id. at 24.) 



were worse or better than "normal. "974 one model recently 

declared before a Senate subconunittee that it is a "myth~ that 

model■ have •unhappy childhoods.•975 

Despite this claim, many other models have painted a 

dr ■■ tically different picture of their families - broken 

marriages,1 7 6 early parental death,177 and intense family 

conflict.178 Many - including the model who denied the nmyth" of 

unhappy childhoods reported having suffered early sexual 

abu■e.179 Profe■■or Russell, moreover, has found• "highly 

974 Thus Professor Russell in her study found no 
aiQniticant difference in measures of ~social class~ between 
women who were asked to pose for pornography and those who ware 
not. Houston Hearing, Vol. r, Diana Russell. Unfortunately, her 
study did not determine which respondents had actually agreed to 
pose, so provides only suggestive evidence regarding tbat 
subgroup. 

975 

love has always been my strength.,.} (hereinafter cited as 1984 
Senate Hearing. ) 

976 Statement of Valerie Heller {Washington, D.C.) 1 Lisa 
(Washington, o.c.); Jeff (Washington, o.c.); Gatti Down with 
andida Ro le Forum 42, 45 {April 1986); F 

tar, lt Video e, 9 (April 1986) ("n erv'ew w th AI' 
. reinafter "Ali Moore Interview"}; Christy Canyon, Best 

of Erotic X-Rated Film Guide 24{no.8). 

977 Amber Lynn: Porn's Busiest Beaver, Hustler 24, 30 
(April 1986). 

, su~ra note 915 1 at 1064. 

979 Vera, "Beyond Kink," Puritan, copy of article 
submitted with letter of v. Vera dated February s, 1986, ta 
Commission {abuse by Stranger}; Statement of Jeff {Washington, 
D.C.} (babydtter)f Lisa (Washington, D.C.) {uncle); Valerie 
Heller {Washington) ( stepfather and stepbr:-others); Lederer 
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statistically significant relationship between incestuous abuse 

and being asked to pose for pornoorapby." 980 In her stu1:1y she 

found that •girls and womJ\Hl wbo are being asked to pose for 

pornography • . . are those who have already been seriously 

sexually abused by a relative." 981 Sketchy as the evidence is, 

we are struck by tba relative rarity in the material and 

testimony •• have studied of claima regarding positive features 

of families of models. 98 2 

evidence ■ugge■ t ■ tb ■ t ■adels bave typically grown up ia 

lntarvi ■w. supra note 919, at 57-58; See also, State■ent of 
George {Los Ang•les} (exposure by father ~ore pornography 
during childhood and early teens, considered by witness to h&ve 
been major contributing influ~nce in decision to p•rfor• in such 
aateriaU. Joanna Stor111, X-Rated Cinema ~l(Nay 1986) { "I was a 
real little ~ I was about eighteen. I QOt tfred of 
every ■an and his brother making a pass at me.It}; Interview with 
Lynn Ann Wilson, Adult Cinema 14(Vol. 5# No. 2) ~ 
any orgies tfiat even went on wer• while I was living at hffllW. At 
the tender a9e of 11.• at 6~.)1 Ali Moore Interview, BUffa 
note 976, at 54 {"I ha a rough childhood. Sollie things 
rather not discusll, and it left me kind of gun shy when it comes 
to sex."} 

9~0 Houston Hearing, Vol. I, Di;ma Russell, p. JHlI. 

981 Id. at 310M. In ?rofesllor Rullsell'• view, men seeking 
to make pornoqraphy are adept at selecting previously victi•ized 
women. !_2. 

982 Of tbe models wbo testified before us, or otherwise 
have discussed their past publicly, only a handful even refer to 
their families except to deacribe such problea• as divorce, 
conflict, or abuse~ Co■pare,. State111ent of Dottie Meyer {*Ny 
parents raised ine in a happy, healthy hol'l!e"): and testimony of 
Veronica Vera, ~upra note 9751 with text to notes 976-919. Many, 
however, have 91ven interviews or"Eeatiaony without any reference 
at all to their families; thus we do not Jtnow what they would say 
aoout tbeir upbringing. That so bi9h a nw:nber were involved vith 
explicit sex modeling by their late teens cartAinly does not 
suggest to us that their silence should be construed a■ evidence 
of a happy childhood and adolescence. !!!_ note 979 supra. 



circumstances of parental deprivation, abuse, or both.9a3 

c. Economic Circumstances. If it is not possible to speak 

with certainty about the family backgrounds of the young women 

chiefly motivates their decision to appear in sexually-explicit 

material: financial need. As one former model put it when asked 

A lot of wo.iuen are hurt or crazy women under stress. 
Yes, most women come in under a lot of stress. They're 
usually desperate when they first come in - aaybe they 
need money for some •~ergency, like I did, or they've 
gone as long as they can doing odds and ends or working 
■ t (menial) jobs, and they finally just have to pay 
their bills. I met a woman whose kid was in tho 
hospital, and 1 met lots of women who were financially 
strapped. There were also many illegal aliens thero 
who couldn't work r•gular jobs even if they had the 
skills because they didn't have their green cards .• 

{T]hey certainly know h~ to get you to do what 
they want. Soae women are so bad off that they ju~t go 
i.aediately into hard-core fHms.984 

One prominent model recently described her entry into the 

business in $imilar though less sympathetic terms. 

I had a sugar daddy who was, you know, keeping me. 
Paying for everything. 1 didn't need a dime of my own 
and never had to work. Then 1 guess his wife found 

983 We note as well the si111ilarity of the backgrounds of 
aany of these models to those of prostitutes. §.!!., ~• Silbe~t 
& Pines Sexual B loi tat ion as an I~uence u1 

ostitution 1n sa■p rrent 
female prostitutes 60 per cent had been aexually 

abu1u1d as juveniles}; Silbert & Pines, Entrance into 
, 13 Youth & Society 471(1982) {in same sample only 

came rom two-parent homes,' Id. at 475; only nineteen per 
cent and thirty-two percent had a -a-positive relationship• with, 
reapectively# th•ir fathers and their mothers. Id. at 480. 



out, and he ran back to her, breaking it off with me. 
l was out in the cold. Then a friend of his asked me 
if I was interested in doing some maaturb35~on stuff on 
video. I needed the money and said okay. 

Although not a universal feature of models' accounts,986 with 

striking regularity they speak of money and dire financial need 

as critical factors in their decision to model.987 In the words 

985 
30(April 19 

Porn's Busiest Beaver, Hustler 24, 

913, see, Interview - ltichard Pacheco1 Adult Video News l 
{1984) (made his flrst •x• rated film in 1968 at age twenty or 
twenty-one because "I wanted to know what it was like.• Id. at 
22}. SonH:l other models do not clearly refer to financial 
motivation as a factor in their career decision. Thus Veronica 
Vera described to a Senate Subcommittee in 1984 then decided, 
four years before the hearing, to *write or forget ■y fantasy to 
become a writer" and finally to enter 3 %« rated films. Ms. 
Vera• s 1984 t•stiaony represent• the only statement by a c1.u::rent 
or former model of which we are aware which seems flatly to 
contradict the assertion that financial need is the overriding 
reason for entering nude modeling; unfortunately, it not only 
givea no verifiable details of her previous career b~t also seem!il 
at least partially inconsistent with some of her published 
statements. See, Verat Be~°1 Kpinki aunrha note 975 {de 
(lj how, in lffi, she live n ar av t •Roger• and, in 198 
how {21 "Mistress Antoinetten placed her *in beautiful bondage• 
on a tree from which she was "oound and suspended• while •(h)er 
husband silently (took) pictures.•). 

987 ~• , Heather Wayne, Erotic X-Film Guide 28 (May 
1986} (for■er nwhat was I gonna do when the money stopped 
coming in? I couldn't live. I couldn't survive, because it was 
the money that kept me 9oin9.• Id. at 58)1 Ali Noore Interview, 
suera note 976, at 9 t·Adult Video: .•• Why ao you do' 7 X1': 
Money, money, aoney. That is the only reason in the world."}; 
Statement of "Liaa• («The money {offered for nude aodelinQ) 
wasn't all that 9reat but I was on welfare ••• «); Interview; 
Barry Reems, Adult Video News (April 1985) ("I was mald'.ng a 
whopping $76.00 per week [as a New York actor]. I need•d to 
supplement •Y income.'"); letter from Kellie Everts to United 
States Departaent of Justice of March 21, 1986 [former stripper 
and nude model} stating nthe women who get involved in 
pornography do so not because of a lack of •orals but bec•use of 
economic necessity•); Candida ale Interview, aupra note 976, 
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3. The Job. When that decision is made, and for whatever 

reason, the model enters a world averse to public scrutiny and 

almost wholly unconcerned wi'th public accountability. In our own 

examination of the commercial «adult• film and ■agaatna 

industries we n,ceived little information from the industries 

themselves regardinQ the position of performers, although we did 

find at least one industry spokesman, William Margold, remarkably 

candid and forthright on the subject. Fortunately, a subst1mtial 

amount of information in this area ls available fro■ 

knowledgeable law enforcement sources, court cases, and, of 

course, perforaers themselves. The view of performers' lives 

which they provide is invaluable and grimly fascinating from the 

methods of recruitment to the exP4trience of p•rforsing to the 

likely aftermath in personal career directions. 

a. Recruitment. 

pornooraphy, entry into •aodelinq• seeu to occur aloost without 

serious tbou<;iht. one now famous model described her own 

initiation in surprisingly casual terms: 

Well, I answered an ad in the paper. It was for a 
11odelinQ job. It did not say, "adult modeling," or 
"nude aodelin9• or anything such as that. I went in 
and it turned out to be nude aodelinQ. Tbe firat day, 
r took shots for P~nthouee. So I kept on going and 
before I knew it, three aonthe later I was doing adult 

needed - yet it does seem clear that what the ■odal• themselves 
aay when asked about their S<Otives is that financial need was 
paramount. iv■n Mr. Wrangler, when aaked why s■ost* ••n 90 into 
nude modeling replied: •on•, because they need some buck• and 
somebody offers them a hundred bucks or ao if they will pose nude 
for thea. Tb ■ same rea ■on aoma people ■ i~ht end up in 
prostitution." !!!• at 186. 
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•Typically young women and men answer ■dverti•e•enta seeking 

"models,u and only later discover nudity or sexual intercourse is 

involved in the work.993 Often, the wmodel agencies• placing the 

ads apply strong pressure to convince p1cospects, as one former 

model haa recently described it: 

The majority of people in this business, they're 
heartless. They take a little girl off the street, 
freah out of high school. They alt there and keep 
pushing it in her face and asking her if she'd like to 
do porn, and she keeps sving "Nott and "No" and they 
keep on pre•sing • •. ,99 

Others enter from nude dancinQ995 or prostitution.996 

Whatever their entry route, however, well established, 

profitable enterprises exist to provide the services of female 

993 ~• Los Angeles Hearing, Vol. I, Chris, p. 92; 
Los Angeles: arliig, Vol. II, Charles Sullivan, p. 65r Los 
Angeles Hearing, Vol. II, Chatherine Goodwin, p. 78-79. 

Seather Wayne Interview, s¥pra note 987t at 30. See, 
Los Angeles Hearing, Vol. II, Catherine Goodwin, 78-79 {afi"er 
adolescent had posed for "fashion/glamour" photos, photographer 
"began to pwrsuade and coerce her to do the S&M ty1?9 of posing. 
• • • ffl) Ill: 

995 Washington, o.c., Hearing, Vol. I, Lisa, p. 61. (nude 
dancing at age sixteen, then •modeling* at eighteen)t Joanna 
Storm Interview, supra note 919, 60-61 {nude dancing and 
stripping at age sixteen, "film career" at age twenty}. 

996 Chicago Hearing, Vol. II, Tereae Stanton. 



models to producers of •x• rated material.997 «Mooel agents~ 

receive a flat daily fee for each model provided, and provide 

producers with books containing pictures of those models 

available. 998 One such agent, William Margold, described to us 

the ttlegitimate adn he regularly places in a Hollywood 

publication that, in his words, "lures, literally lures people in 

on the guise of getting {a legitimate acting] job." 999 After 

they arrive at his office, Mr. Margold tells the prospects, who 

•are all filled with the idea of becoming a star,n what his 

modeling. 1000 

call and thank me for not letting them into the industry, because 

I would warn them out. I didn't need that on my conscience.•1001 

In view of tho overall tactics employed by him and other agents, 

Mr. Margold's "conscience" on this point seems somewhat ovEH'.'nice. 

recruitment practices seem far more straightforward. Males have 

a substantially more difficult time breaking into pornographic 

998 Los Angeles Bearing, Vol. I, William Roberts, p. u. 
999 Los 

03. 
Angeles Searing, Vol. I, William Margold, f h 402-

1000 Id. at 402. 

1001 !£, 
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modeling; where men are concerned, according to Mr~ Margold, 

n[tJhis is a closed shop• with only a few •superstars• who •end 

up in all the videos.*1002 Those who are able to enter the 

business often do so through the good offices of a new or 

established female performer.1003 some male modelst on the other 

hand, drift into pornography in ways similar to women - tbrou9h 

nude dancing, prostitution, or clever persuasion.Hl04 

~ecruitment of men may be easier because of what many male 

performers describe as the ego gratification of working in 

pornograpby.1005 

coercion. Efficient as it is, the normal recruiting 

process for pornOQraphic models is apparently not fully adequate 

to meet producers• needs. It is an unpleasant, controversial, 

1002 Bennett, Breakin into gX* Rated Pil~s, Rustler 
Erotic Video Guide 1 terv1ew w:i.t William 
Mar9old}. In this article Mr. Margold siuimed to be referring to 
heterose1tual male modeling. With regard to modeling in 
hoaoaexual publications and films, there appears to be a much 
broad r deaand for ne'A and different faces. Bee generally, ~ 
~• supra note 926, at 112-86. 

1003 Id. at 72. See, Porn Star Confessions, Erotic K-Film 
Guide Sl, 601'itay 19$6} (stor~ntroduced into 
*Swedish !rotica• through Lisa Det.eeuw, established model). 

lOlH Los Angeles Hearing, Vol. I, George, p. 66. 
{*dancing and nude1Aodelin9•); Wasbin9ton, D.C., Bearing, Vol. I, 
Jeff, p. 168 (prostitution); el ra note 926, at 176-
77 {interview with •John Ruccu escri gentle persuasion 
into nude modeling}. 

1005 See, Male Model, d~e1a note 926, at 132-86 (comments 
of Jack Wrangler, h • *rewar s principally •self-esteem• Id. 
at 182.}. But see, Richard Pacheco Interview, supra note 986,""it 
24 (*AVN: u 6ow much of it do you like? RPr-TS°I is pleasure 
and 85\ is trauma and hard work for which I'm very well pa id."}. 



performers have been physically coerced into appearing in 

sexually-explicit material, while others have been forced to 

enga9a in sexual activity during performances that they had not 

agreed to bef0rehand. we heard direct testimony from three 

unrelated ..,omen who each described how brutal force was used to 

push her into pornography. 1006 The credibility of that testi•ony 

waa stron9 ly reinforced by the t,?st imony of represen tat .i ves of 

"sex workers,•1007 by a victim counselling agency11008 and 

1006 ~• generally, Washington, D,C., Hearinq, VoL !, 
Valerie Haller, p. 217t Washington, o.c., Hearin,J, Vol. I, Sarah 
Wynter, p. 175; New York Hearing, Vol,. I, Linda Marchiano, p. 
4 7, Ms, M,irch iano' s testimony was act,Jalli' a short summary of 
h0r full account in L. L,:>velacs,, Ordeal {1980), in which she 
described her forced introduction and participation in 
pornoqraphy hy her husband and "rnanaqet·u Chuck Tt:aynor, ~r. 
Marqold discrn.mted her testimony on the basis that "if you put a 
gun to the head of the girl who's performin9 fellatL:i on ';,'OU, 
;,;hat would b(, left to perform fell.atio on." Los Anqeles Hearing, 
Vol, 1, William Margold, p. 414. This view is neither faithful 
to the actual account of Ms. ~archiano's experiences nor 
convincinq in its logic. "Jarry Reems, who pec·::orrned with Ms. 
Marchiano in •ueep Throat,• has m0re cogently questioned the 
validity of her assertions by contradictinq certain -:!etails of 
her account of the filming of that movie. Harry Reems Interview, 
suera wcte 987, "t 28, ~~everth,:,les:s he ultimately c,mcec!ed that 
he does n0t know whether Ms. Marchiano was coerced into making 
"Deep Throat• or •)ther movies, rd., i.<nd at laast one impartial 
chronicler of the w-,)rld in whichshe moved durinq the 1970s has 
apparently fo,rnd her story fully c:n,dible. R., Mi lle:r, Bunnv: 
The Real Sto~ of Pla bo 162-66(1984). Based on their demeanor, 
t er ac. o any o.v1ous motive to falsify, and the other 
evidence we have heard, ~e can state that we believe the 
testimony of Ms. Ma~chiano, Ms. Reller, and Ms. Wynter to be 
tn1e, Rnd ., in vi•iw of their sufferings from cont.inued public 
exposure in this light, courageous as well. 

1007 Los Angel~s llearing, Vol. II, Priscilla Alexander, p. 
229,., {£-du~at.ion Coordtnat.f)r, C.OYOTE:j' Nati<>na.1 Taak For.ce on 
Prustitut:ion) ("There is certainly (:·-:idence that some ..iomen have 
been forced to perfor~ in sexually-explicit productions.• Id. at 
229- 30, ) 



extrinsic evidence on the public record.1009 

Chicago Hearing, Vol. !!, Terese Stanton, {founding 
member of Pornography Resource Center which provides help to 
victbns of pornography} ( "We have gotten calls from both ',IORl1m 

and men who are currently being forced into the making of 
pornography - asking us if there is anything we can do for them.• 
!£· at 6.) 

In bearings bef,::;re the Minneapolis City Council in 
1983, one woman related how she was forced into pornographic 
performance. Public Hr on Ordinance to Add Po 
Discri:min 

Kathleen Barry, author of FeRale 
( l!HU} submitted al letter describing ho~ 

roduced by pimps through t!Ht rape of prostitutes, 
for reai1SOns which ~include personal pleaaure of the piap and hie 
friends, blaclmailing the victia by threatening to send them to 
her family, and selling to,the pornographers for mass 
production.• Id., Session I at 56-59. A street outreach worker 
confirmed that younc;i prostitutes are otten raped by their piaps, 
with the rapes photoc;iraphed, held as a weapon to insure their 
continued sub■ission, and later •published in pornographic 
aaga~inea without their knowledge and consent.@ Id. Session III, 
at 71. Because porno9raphy and prostitution are so strongly 
linked, it may of course be inferred that the coercion which 
biatorically and currently afflicts the latter will play some 
role in the former. See, R. Rosen, The Loat Sieterhoodt 
P tion in AnHU'i 1918 (about 7.5 per cent of 

ry were phyaicallr coerced 
the profession); Silbert & Pines, Entrance into 

note 987, at 484 {four per cl f t Dtlllht-
ay l!IUP itutes listed •physical threat" as the "major 

reason• they entered prostitution)t Bad&ley Rep rt, aupra note 
1013, at 988 (3.6 per cent of juvenile e pros ltutes and 15.9 
per cent of juvenile female prostitutes were forced into 
proetitution)~ Finally, altbouoh it has not yet come to trial, 
we note that a state court in New Mexico has received substantial 
testimony supporting the existence of a pornoc;iraphy ring which 
kidnapped a young woman for use in a porn09raphic fil• but killed 
her out of f•ar of discovery - teatinony sufficient for the court 
to find probable cause and blnd the suspects over for tri•l• 
Sea, series o.f articles from Albuquerque Journai and Tribune, 
fiigitming February 15, 1986, on file in co-hsion Arch'ves. 
Whether or not a conviction for murder is obtained in that case, 
we believe the evidence is sufficient to strongly indicate that 
forcible tactlcs were u ■ ed to secure fe•ale ■odels for 
pornography. See al•o, Jacobs, Patterns of Violence: A P'eainiat 

oii"tbe Regulation o 
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we also find highly credible the assertion of law 

➔ ntorcement officers that mode.i g m,n:e ott,in fa.CH c·:)ercJQn to 9at 

them ~o perform speciflc sex acts t~~t were not contracted 

for.lOIO As ~ne of them put it: 

Coercion coMes in, R5pecially like some of these 
wit:iesses have testified, in the area of anal sex, 
which ruany of the mociels don't want to <Jet into. It 
really comes into a f«ctor in the bondage .a.nd S&M type 
fil!l"iS. I have talke,J to rnodels and 1 h.lve se0n films 
where it's quite obvious that the model had n,:i idea as 
to what ;,hey were <;-;;tting into. Pact of an S&M film, 
when they '.:;t;;irt tort,.:rir.q the victim, tyinq th.:;rn, 
whipping them Mh1 putting cigarettes out on thEt i.r body, 
is the srwwinq •)f pain. This is what sexually ex•::itos 
some p(1Qple, 

Obviouslv we ctre no' dealing with people that can act, 
so tney can't act t , pain. Ttwrefora the pain is very 
real. It.' s q·.ii.te apparent these people do not realize 
what they have gotten into once they start the 
fi 1.minq.1011 

Certai aly thei c pain may not bQ l ight.ly dismissed. 

~t tne sarae time we may not dismiss the strong ass•rtions of 

producers, agents, and moJels in tho sex industry that performers 

are generally safe from physical c0orcion.1012 Actual f0rce or 

100; 
HllG Los Angelos Hearing, Vol. I, Willian. Roberts, p. 99-
t,os Angel~s Heaci;19, Vol. II, Co1therine Goodwin, p. ?8-79. 

1011 Los J\ngeles Hearing, VoL I, William Roberts, p. 99-
100. ~ n'",te HHS, ~• 

1012 Lm: Anqeles Hearin(,!, VoL I, Les Baker, p. 2038-7-8. 
{President, Adult t"iim Assn. of: America) tdescribin9 coet'cion of 
Linda ~archiano, if it. dict occur, as •a tragically unfortunate 
but nevertheless isolated phenomenon.•); Los Angeles Hearing, 
VoL I, t,;i11iam :iarqold, p. 414-415; StaL&flbl!nt of Candida Royale 
(denying any .:.;oer,::i<:,n used in inducing her to become a model l t 
1984 Sen~,te Hearin,J, supra note 976, at 316 (testimony of 
Veronica Vera1 {deniod ever meeting "anyone, man or woman, who 
was not part icipatiny of his or her own free will.•}, 



threat of force does M,t, indeed, appear to be a normal part of 

•mainstrea~• pornography production. 1013 Rather it seems 

CQncentrated in the fringe areas of bonda9e, s;c1domasochism, and 

ho111e-made, nQncommercie.l pornoqraphy, force used to induce younq 

wornBn to ,a.nter •mainstream• pornography appeaxs to be applied 

most often not by f i lm111a!<.ers but by dominating "boyfriends" who 

in fact play the role of pimp. 1014 ;11 this said, it is never

theless troubling that the Adult P1lm Association of America 

nowhere includes in its •unofficic1l credo" a pledge t<i cschew all 

forms of coercion in recruitment of models. Hll S 

Contractual Terms. 'Those models ~ho enter pornography 

voluntarily - that is, without havi1~ been physically forced

can expect to enter their rHiw employ111ent. under contrac•.ual teraa 

quite unlike any others we know of. They will tiy most standards 

1013 See, Los Angeles !!earing, vo.L l, George, p. 87 {" in 
Ci'H'aGr of over 100 filrns, l h<1ve nev@r seen a dir"'ctor phy·sic,'¼lly 
grab ta niodel} and force her to do a sc.:tne."), 

1014 See, L, Lovalace, Ordeal 11980); Washington, D.C., 
Hearing, VoL !, Valerie Heller,p.21'""7, 

1015 Los Angeles Hearing, Vol. I, L>i!s B~ker, p. 2038-3. 
The A,F,A.z,,. acknowledges five "resp(,nsibilities " "1hich center 
on protect ion of children and nonccmsentin9 adults from seeing 
pornography: none of them relate to pr0blems of adult 
performers, See, Los Angeles aeari.ng, Vol. i, George1 p. 86-87, 
( •I have seen some directors get re,:tlly violent and hi.'lve a lot of 
yelling and throwing tbings an<l threateaing of the young ladies, 
they 'olill never work again if t.hey don't want to do a scene, •• 
, Then, ym1 know, 1t.very ti!!le I have seen the girls, always regret 
it afterwards,; there has bean a lot of pain involvad with doing 
scenes they didn't want to do•.) 



oo well paid - from $250 a day for established models101, _ but 

they will oo paid strictly in ciu11hl017 and normally by the m,mber 

and type of 1;.utx acts performed. lOl8 P'ringe benefits such as 

medical insurance are unknown. 1019 Models sign a standard 

release forlll which gives the film producer or the photographer 

complete ownership of, and unlimited rights to the material 

Once they leave the movie sat or the film studio, 

they have no guarantee of future 911\ploy■ent and no ability to 

control the use of the material in which they appear. 

d. Working Conditions. During a typical day of filming an 

HH6 Los Angeles Hearing, Vol. 1, William Roberts, p. 65; 
Los An9elea Hearing, Vol. I, Chris, p. 98; Los Angeles Hearing, 
Vol. I, GeorQe, p. 85. (noting tbat ha »would ■ake between 
$1,000 and $2,000 a week"}. Williaa Margold estimates that male 
"superstars• earn $80,000 per year, while ~nevconers• earn 
"around $200 per day." Bennett, ~ note 972, at 71. The 
highest ealary currently paid - to axeiiial.e #superstar" - appears 
to be $17,000 per day. Heather Wayne Interview,~ note 987, 
at 58 {statement of Bruce Saven, prominent x-ratad film 
producer}. 

1017 Bannett, supra note 912, at 71; Los An9el•s HearinQ, 
Vol. 1, George, p. 91. 

HHS Los Angeles Hearing, Vol. I, George, p. 85; Los 
Angeles Hearing, Vol. I, William Roberts, p. 65 {"going rate 
being about $250 per sex act•). 

1019 Los Angel•• Hearing, Vol. I, George, p. 89. 

1020 Los Angeles eearin9, Vol. I, William Roberts, p. 70-
71. For the ••traordinary ~ff•cta of such releases See, Faloona 
v. Huatler Ma,azin•• 607 F. supp. 134l{D.C. Tex. m-5)~ 
d ket d, o.~-1359 {5th Cir. 1985} {child whose nude pict II 
appear a in Hustler had no right to revoke mother's consent to 
publication, evQn though pictures had been taken for different 
publication and sold to Hustler by photographer). S•• alao, 

v. Gross 58 N.~e (1983) (diaah&in"ij""""'B~• 
e orts to atop publication of n,Hie, highly erotiois•d 

pictures taken of her at age ten with her ■other's conaent). 
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ux~ rated movie or video a performer is expected to engage in at 

least two sex scenes, 1021 in a manner pellucidly described by Mr. 

Margold to prospective male ~starsu; 

You have to be a machine. You have to get it up, 9et 
it in and get it off on cue. You have to be able to 
completely divorce yourself h:om your s1.n·ro1.mdings and 
be able to function in any situation. For example, if 
you're working on location for a film shoot and staying 
at a motel for seven days, you have to cope with being 
in unfMniHar aurroundinga, getting irregular sleep and 
living on McDonald•s and Kentucky Fried Chicken, and 
still be able to perform sexually no matter what else 
is on your mind.1022 

Workdays are twelve to fourteen hours long# with videos requiring 

three and films seven days to si'loot. 1023 During the filaing of 

!llex scenes it appears to be standard practice to r~u,trict access 

to the set to the models and film crew; one actor is reported to 

have "hastily [covered} bis private part.a• when a reporter could 

5,ee onto the 5,et.1024: In mainstream pornography females but not 

males are normally expected to engage in homosexual as well as 

heterosexual sex,1025 while in male ii<:>mo1,;.,ixual pornography women 

1021 

1022 

1023 

Bennett, su2ra note 972, at 72. 

±2• 
~. 

1024 Goldman, On the Set of An Adult Film. 
News Hl (1 !Hl O . 

Adult Video 

1025 :..r.....:;.:=:;;.;;..~ a note 924, at 
1213-21 (an azinea, with 
lesbian scene■ being "a popular subject" while homosexual male 
portrayals were m:medstent}. In a recent review iiu%tler urged 
reader% to "check out" a film because of the "daring" ped.:onurnce 
of a male lead as a "bisexual film director." 'l'he review 
continued: "no, he doesn• t actually make it with another guy; 

1m 



do not perform at all.Hl26 

Precisely because sex is their job, 

models face health hazacds of forbidding intensity. Working 

1027 three to four days as week, with two sex scenes each day, any 

one model may have twenty-four to thirty-two different sexual 

partners every month, just through work, Even though some 

'028 performers state that they receive regular medical check-ups,.1, 

the odds of contracting sexually transmitted diseases are very 

hiQh - particularly because perfor~ers do not even have the 

option of using condom.s or other ttsafe sex" techniques.1029 Not 

surprisingly, even the rumor that a !llOdel is infec-te,1 with a 

sexually tram,mittB•1 disease can ruin his or her career,1030 but 

just as obviously such !'I rumor will often fail to st.)read before 

the disease has, Further, lt is only the established •stars• who 

this flick is daring, but not~ dari,ng," Hm,tler 18 (April 1986). 

1026 A recent video which included bisexual activity 
involving several men and one wo11H:H, was dubbed by on& •erotica• 
revie..,.er as •not, strictly speaking, a gay tape• and "probabl;{ 
different from anything you've ever seen.• Review, Rustler 
Brotic Video Guide 90-91 (Nay 1986). 

1027 The typical work week described by one of the models 
in testimony before us. Los Angeles Hearing, Vol, 1, George; p. 
85, 

1028 ~, ~, Lynn Interview, ;:ul?ra note 977, at 30; Los 
Angeles Hearing, Vol, I, George, p. 89. 

1029 , , • :;.ee, Pac,1eco Interview, suera note ':186, at 2$ 
(cescription by intervie•,;er of "the only time I've seen a rubber 
being used in a p()rno movie,"} 

1030 Id, at 31:iJ Bennett, sup:n, note 972, at 72. 
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can be choosy about their partners.urn one of the best known 

male models described his own experiences in ill1ainatin9 terms: 

When you're a nobody, it doesn't occur to you to be 
brave and ask, even though you have a lot at stake. I 
didn't worry too much about that until tho Herpes stuff 
started to becoae real. Up until 1982, I had one clap 
scare. I went and received shots for it. I don't know 
if I ever had it or not. But I had contact with a 
known carrier. In '82, we got pregnant for the first 
ti••# and having aerpes was the difference between a 
vaginal birth and a Caesarian section which made a 
significant difference to ua. And I didn't have Herpes 
and I saw no reason to get it. So I began saying cate
gorically that I wouldn • t work with anyone that had 
Berpee. I had to do this one part vith someone who had 
an active cn,t!:n:-eail. of He1:1:ies 1 and we cheated the scene. 
The p•rson put a towel in her thighs and randed up 
f***ing the towel. We had no pnysical contact. Ironi
cally enough, it turned out to be a beautiful 
scena ... 1032 

When asked who the Herpes carrier was, the model replied that he 

had nkind of shielded it.»1033 

The advent of Acquired ImJaune-Deficiency Syndrome {A1DS} 

might bava been expected to produce drastic changes in sex 

in,h1stry practices, but the prevailing attitude seems best 

1031 Pacheco Interview, supra note 936, ■t 30. 

1032 Id.; S•e alao, Los Angeles Hearing, Vol. I, George, p. 
89. (encounfiredS.T.D. in fellow perforaera); Lederer Interview, 
~ note 969, at 66. {"Women who work in the pornography 
ouiTness always have vaginal trichomoniasis or some infection 
from the vorklno condition•• which run from bad to simply 
intolerable. At one point there was an epide■ic of hc-patitis and 
mononucleosis. The communicable diseases spread quickly.» Id. 
at 66). That ■ $sex workaru population would be biglITy 
vuln11rrable to aexually transmitted diseases should hardly coa~ as 
a shock. seat w. Darrow, Prostitution and Sexual TranSJ11ittea 
Diseases in "'si"xu■lly Transrd t e '!leases 
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reflected in the following, recent conunents in a Hustler 

interview of Amber Lynn, a leading ~porn starfl: 

"HUSTLER: You*re f***ing so many men these days1 
aran•t you afraid of AIDS? ~any actors in the business 
are bisexual. 

LYNN: There's an incredible fear of AIDS ave•ping 
through the x-rated-film business right now. All of my 
girlfriends are talking about it. We're scared to 
death that we'll find out in three years we've only got 
a few months left. 

HUSTLER: Why do you continue your proaiscuouis career 
~ 

LYNNt I get a blood test regularly ,rnd am very careful 
about the people I work with. Hey, life's a f**•in<;i 
ga~ble anyway, and there is where I want to be. I 
can't think of doing anything else. That•s not to say 
I'm reckless. For instance, I won't f*** some guy I 
know has been f***ing a bunch of other guys not for a 
lousy thousand dollars. It's not worth it to me, 
because if I get AIDS, then everyone I come in contact 
with get it and not just the people J rork with, but 
the people I love and care about too.l 3 

Of course, even an occasional sexual contact with a member of a 

high-risk group carries such a substantial risk of exposure to 

Aios1035 that the gaffible Ms. Lynn embraces seems a peculiarly 

misguided one. 

f. Drug Use. Along with the insidious threat of infectious 

1034 Lynn Interview, supra note 977, at 26-30. 

Ac 
and Prevention c,f the 

Ann. Internal Medicine 
exposure to HTLV-III/LAV infection 

frO!ll a sexual encounter with an occasional partner for a gay man 
is very hi<;ih, several times higher than for a heterosexual aan or 

idemio of Hwnan T- • c Virus 

1()35 
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disease, models face a more overt challen9a to their physical 

drug use, and in particular, use of cocaine. 

aspects of the world of pornographic modeling seem less free from 

doubt than the dependence of ■oat performers, at one time or 

another, on cocaine. Tha view of one prominent model that in her 

world "everybody goes through a drug stage• 1036 is perhaps 

overstatedr but involvement of a substantial majority of 

performers in the use of cocaine seems highly probable,1037 In 

the opinion of at least one modal, drugs are necessary in har 

work because Qyou have to hide, you have to keep your feelings 

and emotions from being completely destroyed. Each day { in the 

industry} erodes them away.•1038 It is true that Mr, Les Baker, 

!?resident of the Adult Film Association of America labelled the 

problem of drug abuse in his industry a •mtsconception,M 

contending that such abuse •1s a universal problea and we of tha 

A.P.A.A. just a small part thareof.~1039 for him drugs usage by 

pornoc;it:'aphic models is simply part of an infection spreading 

1()36 Ginger Lynn Interview, supra note 982, at 36. 

l!l37 see, Los Angeles Hea.ring, Vol. I, William Roberts, p. 
98. ( "Drugs play a very large part in [ the pornography 
indul':>try); "George", dURft note 1013, at 84 ("eighty to ninety 
percent o! the models o elve into cocaineM}; Interview: Traci 
Lords, Adult Video News :u {Aug. 1985) ("Man1 girls go through 
~1 breakdowns or get into drugs really bad. They feel so 
alone because there's just nothing there. So they get into the 
coke crowd and that's what keeps them goim;i."} 

1038 Heather Wayne Inte.rview, su2;,'\ note 987, at 58. 
rd, Joanna Storm Interview, supra note , at 60 ("I guess I 

cocaineJ to escape."} 

1039 Los Angeles Hearing, Vol. I, Les Baker, p. 2038-7. 
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through the whole "entertainment industry.Rl040 William Margold 

put it somewhat more positively: 

I know that drugs are in my industry. I know that 
drugs are in almost any torm of creative people. Some 
people seem to need thea to do whatever they have to 
do.1041 

We of course are in no position to compare the severity of 

drug abuse in the pornography industry with that in other fielder 

it is sufficient simply to note that by all accounts such ab1.u11e 

exists and inflicts sEn:: ious damage on those it t<:nu::hes. 1042 

the •creative people• perforaing in mainstream pornography raises 

for us, quite apart from the iasue of drug abuae, a question of 

substantial ll'llportance in atte111pting to describe the role and the 

lot of models. To w!H'lt elttent is their work in fact "creative"? 

More bluntly, to vbat extant are they actor■ ■a opposed to 

glorified prostltutes? More than aesthetic judgments b,mg in the 

balance; for if the perfoniing ln aexually-e~plicit filu can be 

called truly creative, it ls possible to imagine it brin9ing 

lnt ■nglbla. aubjectiva benefits to ■odals that ■ crutlny of 

contract tar••• working condition■ and the llka could naver 

HMO 

rnn 
Id. 

Los Angeles Rearing, Vol. I, Willlauw Margold, p. ,U 3. 

l042 See, Los Angele■ Reau:ing, Vol. :r, Lea Baker, p. 2ll3B-1 
( suicide of young tllodel l lnlrnd to drugs}. 
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recently was asked, "Is acting ability and training an important 

factor [in breaking into "X" rated filmsl? 1043 His answer was 

aiaple and instructive: 

No, I don't think so. I think what's most important is 
being in the right place at the right time, having the 
right connections and getting the right roles. HU4 

Mr. Margold want on to explain that the reason soma male models 

"get their foot in the door" but "fall to maka it to ■uper

stardom~ is not for lack of creative drive or talent, but because 

they ~cannot keep functioning reliably shoot after shoot. 9 1045 

One former model who testified before us was even more 

careful about distinguishing "modeling,. from "acting": 

That also reminds me somehow, what I really wanted to 
say is when you are paid, to •act• in these videos and 
films and stuff, you know, a lot of them say that I am 
an actor, I am an actress, or SO!llething, I am getting 
pai<I to act. 

When the producer or director pays you, after you 
leave, and before the shooting, you are paid not by how 
many lines you have or by what part you have you may 
have five lines or you may have 107 pages of dialogue, 
but you are paid par sex scene and that's how they 
quote it to you. If you have one sex scene a day you 
get Hite two hundred to two hundred fifty dollan for 
that, if you have two sex scenes, there's three or four 
hundred for two sex scenes. You are paid more for anal 
or 9irla are paid more for when they are working with 
two guys, 

So the models that say they are getting paid to act are 
only doing that to pretty much preaerve their job 
security because, you know, anybody in the industry 

1043 

1044 

1045 

Bennett, supra note 972, at 72. 
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lrnows you are paid per sex act and not for acting.1046 

declaring flatly that "the market today is just not condux:ive to 

anyone who takes theit" acting sedously."l04i Adult fil!Mlakers 

shoot with only the barest of scripts, desperate simply to get 

the requisite number of sex scenes on film with an allurinQ title 

and package.1048 The result for performers is that, in the ~ords' 

of a leading model: 

You never really forget the sex, you forget the !l(tVie. 
There's a lot of movies on the aarket that are e~actly 
the same.1049 

When asked to remember a movie aha was proud of, she tellinoly 

replieth 

'leah 1 I think one of the films I am most proud of is 
'Sex Waves.• There was acting in it, a story to it .. 

it waan•t an exauaa to bave aex.1050 

1046 

10t7 Where are .::;...,,..:;:= a note 970, at 52 {statement 
of Jessie Accor {statement of t::.ay Parker) 
(•Empty plots, with soulless rs*}, and Id. (stat••ent of 
Candid~ Royalle) {"An actress has vary littl'i say over t~e 
creative aspects of the films she's in.") 

1048 
62-72. 

1049 

Hl50 
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shot in one take, and dialogue scenes in two or three: 

They do not spend a lot of time on the dialogue. They 
do not look for perfection. If th•y (looked) for 
perfection, most of the porn movies would still be in 
produotion. The people they are using are not wal.l 
known actors and actresses and they are not very 
skilled in this area.1051 

From our limited direct observation of •x•-ratad material we must 

&great skilled acting seems irrelevant to what h dapicted.1052 

There are, of course, those who disagree. One model speaks 

of always performing "within the character" ha is portraying, 

even in sax scenes:1053 another of how "ItJhe voice changes, the 

walk changes, the face changes, everything changes" while he 

plays the character he has portrayed through ninety-seven 

"features"r 1054 a third (more dubiously} of the #ultimate acting 

challenge~ involved in managing to ufoal the publicff into 

thinking she enjoys the sex, which she considers pure "exploita-

1051 Los Angeles Hearing, Vol. I, William Roberts, p. 68. 

1052 This general distinction between "acting" and 
pornographic performing seems to have a parallel in the work of 
fashion modeling, 

Few male centerfold discoveries are fashion model 
material. Carl Garrison and the select others who have 
put their clothes back on to forge a career all possess 
the requisite suit size - 40 regular or thereabouts
as well as a special look and a special drive. On the 
other hand, the requirements for nude modeling, as one 
auditioner for a male flesh magazine explains, are 
"body, face, cock," not necessarily in that order. 

1053 

1054 

Pacheco Interview, supra note 986, at 24. 

Male Model, supra note 926, at 185. 
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tion."1055 Clearly it is iaapossible to draw a bright, 1.mwavedng 

line between legiti•ate "acting" and pornographic •aodelin9 • 

. let, ultimately wa are faced with the simple fact 

acknowledged even by one of th• most partisan of the adult film 

industry• s faruu "'Jealousy and most other human einotionJJ h~:l!:cept 

fear and lust) are rarely e1q;iress1.H'i in adult films."lOSij Worse, 

as another sympathetic critic has concedadt "bard-core guarantees 

realism, .•. yet it remains incapable of showing pleaeure."1057 

In a medium where virtually no human emotion {not even aexual 

pleasure!) can be expressed, and where, moreover, the perfonters 

are clmsen neither for training in acting nor for natural acting 

We do not, the.refore, consider it even the mildest paradox· that 

the pertor11tera in live or filmed pornography ,u:e not treate,d on 

an equal footing as other perforaera by such orQania&tions as 

Actors Equity and the Screen Actors Guild.105S Nor do we 

consider one of the rising male models to be wholly misguided in 

describing his job as 1 simply, f***ing pretty Qirls for a 

1055 

1056 

Ali Moore Interview, supra note 916, at 9. 

R. RiW11er, The X-Rated Videota2 Guide 28(1984). 

1051 G. Lanae, Sex on the screen: 
5CJacob■ trana. 1985). 

Erotiolaa in Fila 

1058 It ie our understanding that at leaat one proain•nt 
pornographic model is a member of Actors Equity, but that his 
•e•berahip depends on work h£J did in the legitimate theatre. 
~, New York Bearing, Vol. n, Colleen Dewhurli>t, p. 190-91. 



llving."1059 

h. Just as sex modelinQ appears to 

offer few opportunities fo:r creative expre•sion, so too it seems 

to allow only sparse chances fo:r long-term employaent and 

renrumJJ:ration. The life of a typical model• s career is extremely 

short, 1.u;;ually not more than a few months or years. Of twenty 

new male wstars• each year in •adultm films, only about half a 

do:1rnn, wi U :remain in the business for over a year. H)GO One of 

the few women to survive long in the industry, when a1,dced what 

advice she would give to new female,models, replied: 

I would tell them not to burn themselves out so fast. 
What happtn1s is that they become big names and everyone 
wants them. A couple of years down the line, these 
girls are going to find people telling them they're 
overexposed. The typical line is something like we 
can•t pay you a great deal of money because you•re not 
a name yet. Then when they use you in every damn thing 
around and you become dependent on the income, they 
tell you we can't pay you very much because you're 
overexposed. They're setting themselves up for a 
really bad experience. I had a six year career. I 
think the reason it was that long h because I would 
only do three or four fHrns a year. I tried to be 
choosy. These new stars shouldn't depend on hardcore 
as a full-time income. The directors are gonna grab 
them, chew them up, and spit them out real fast.1061 

1059 

l!Utpress a 
I*d probably be in bed 

onfessi , supra note 1003, at 61. ~• 
supra note 979, at 63 (§Films let me 

tra sexual desire.' If I didn*t do films, 
with the postman.ff) 

1060 Bennett, supra note 972, at 71. 

1061 Interview: Candida Royalle, Adult Video News 38(July 
1985}. 
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l11uu1 years.1067 One angry former model was quoted at the time 

she left the business as follows: 

And they deserve it. Do you know what it's like to 
have sanebody poy you five hundred dollars to do two 
sex scenes, considering the money he's gonna get back? 
If you want to know soaething, I've got nothing really 
to show for it.1068 

Her experience seems <:n::11mi10n, and her curr;;mt di lemma wrenohino. 

4. Modeling and Personal Life. As a job, sexually-explicit 

modeling has dramatloally serious defects - from poor workino 

conditions to disease, drugs, economic insecurity, and exclusion 

from mainstream acting. Modeling, however, appears to have 

consequences for its participants that extend deeply into their 

personal lives as well. Limited as our inquiry could be with 

regard to the world of modeling in general - and to the personal 

lives of performsrs in particular - we would be remiss if we 

failed to take into account what evidence does exist. On the 

whole, we believe the evidence before us to be hiqhly suggestive 

in this area - suggestive as much of the attitudes of others as 

of the feelings of the performers themselves. 

A few of the performers in this field, to begin with, speak 

1067 In this respect, as to a lesser extent with respect to 
age limitation, •modeling" in pornography is similar to 
traditional modeling - which, unlike acting, is not organized in 
unions and thus has never establis:hed residual, reti.reroent, and 
fringe benefit standards. ~• Male Model, supra note 926, at 
109-50. 

1068 Heather Wayne Interview, supra note 987, at 58. Bruce 
Seven, a prominent x-rated film producer, was quoted in the same 
interview as agreeing with Ms. Wayne, listing only four female 
performers ffwho made anything out of it.~ !£• 



- - --- -- - - -- -- - - --- - - - - -

in Qlo.,..ing terms of the experience. Ona of them, a forfller "Pet 

of the Year• in Penthouse, described to us how her marriage had 

remained st.r,,nq and happy after her select ion for the honor and 

then dur in(J h~r subsequent ,;.,areer <tt th& 111agaz i r,e in inanagement 

Another:, sp~ak.ing bef,ne a Senate subc-oll'U'Ri ttel.!' 

"not onl:,' fer myself but for every woman that 1 know in the sex 

industry,• declared: 

He do not see ourselves as victims, We do rwt ne"'d to 
hide in the shelter of bains somebody's victia:i, We 
accept responaibility for our own lives,1070 

And a third related how he had maintained a happy man:iage and 

fath8red two childnH1 during his c,n:eer adding that, in his 

... ords, "I've made tne decision th,lt 1 ·,dll abido by the incest 

tl\boo, completely,• 107 l 

Reassuring as thes•• comments are, they ataad in a clear 

for~ard s~mmation of ~hat modeling means far the personal 

reldtionships of models: 

wnen•~ver I'm intet"viewing someone wh,;.:, .. ants to qot into 
porn, r ah1ays aak them, ~Do y,;,u have anybody that you 
will hurt by doing this?" rt ·,K)Uld be ideal if no~IEF)n>:l 

had no tel2:'ltives - disenfrani.:hised human beino devoid 
of any past tl1at would haunt them and any -~ind of 

1069 New ':'ors Hearing:, VoL 11, Dottie !-!eyer, p. 301-03, 
Me, Meyttr, it should bi'l noted, does riot appear to have performed 
in any material depictinq actual sexual conduct, 

lD?O 1zy4 '\enate He{rring, supra note 975, at 317 lst,il:.e111-,nt 
of Veronica era., Ms. era, of course, alluc!ed els,n1here to 
having s:_:ffered sexual. abuae /'la a child, 

urn Pacheco Inter.via"', supra note 9$6, at 23-24. 



present or future that they could destroy. If it's a 
man, be also better be single because, unless he's 
married to the most magnanimous of women, it will tear 
ber insides out. 1072 

He went on to point out its effects on the personal reputation of 

women involved. 

And I'd like to point out that for a woman, there's 
even more of a sti9aa than for a man. She'll be called 
a proatitut• and a whore and thought of as sleazy, 
cheap and slutty. And she has to understand tbat what 
she does now will haunt her the rest of her life.1013 

Mr. Margold's view, bleak as it is, has the wei9ht of bis 

tbh:teen years' experience in the field behind it; it is, 

moreover, continually echoed in the testimony and public 

stat•ments of others who have knowledge of the industry. 

Personal relationships, to begin with, appear to be severely 

threatened by modeling in pornography. Romances as well as 

family ties are often strained or broken. 1074 One young man, who 

1072 

1073 

Bennett, supra note 972, at 72. 

1074 see, e •• , Los Angeles Hearing, Vol. 1, Chris, p. 93-
94 (relationshi h boyfriend broken}; Gi nn Interview, 
sup1a note 992, at 30 (being known as por 
mag cal process" of romantic attachment, but still accepted by 
family) r • 1upra note Hl.37, at 34 {"You 
don't ha Moore Interview sup[a note 
971:i, at 9-10 {modeling makes re lHH, "very 
tough"; family members "know nothing of any porn films"); Heather 

nte , su2rai note 987, at 32 hnodelfog "destroys your 
accor ng ta Bruce Sevens, porn producer, "really 

screws up relationships.") Los Angeles Hearing, Vol. II, Miki 
Garcia, p. lHi. {Playboy "Playmates'" suffer alienation from 
family and friends). But!!!!• Los Angeles Hearing, Vol. r, Mary, 
P• 78 {husband found ""it was very hard for him to adjust 



had been lured into making "adult"' f i lras &t age sev0ntaan, told 

us about his feelings after leaving modeling and entednq a drug 

rehabilitation prograru 

l d 0)n't lznow, I feel scared to have a sexual 
relationship with a girL I don't lznow what it's going 
to be like or if I am i;ioing to bf.! too rough .1075 

Candida Royal le, a major "su1r• (l!lnd now producer) in the 

Industry, told Foruin Magazine recently that after her marriage 

she had ended her performinq because u [o}nce wed. she 

couldn't quite bring herself to do the sax acenes.• 1076 Ell'en 

that may be of little avail, as one "X" rated film producer put 

it, •A man getting involved with an ex-p,:1rn star wi.ll always 

shove it back in her face."1077 

What relationships do contirwe for models are often highly 

negative, Thus many female models live with highly abusive 

huab3nds or boyfriends, whose relationship to them is that of 

pimp to prastitute.1078 Others report suffering rapel079 or 

to me doing this . , . [and] wasn't very pleased \>lith ine," but i.t 
•hasn't really affected my married life•; •several relatives 
stopped speakinq to me"}. 

1075 

1076 

1077 

Washington, D.C. Hearing, Vol. II, Jeff, p. 173. 

Candida Rcyalle Interview, SU1)ra note 976, at 42. 

Heather Wayne Interview, supra note 987, at 58, 

1018 - • LeClerer Int,:>t:Vl&W, aupra note 969, at 63r See, 
Washington, D.C., Hearing, Vol, I, Sarat1 Wynter; Washington, 
D.C,, Vol. I, Valeria Heller1 New York Hearing, Vol. I, Linda 
Meirct1iano. See Heather Wa ne Interview, supra note ~87, at 
58 {'" ! c:rotic-n1 i e : Actor W 1 am H-'lrgold also says that 
actresses seek out abusive boyfriends and husbands, the dregs of 
society, because th•?y want to punish themselves, Any corranent? 



demands that they service agents or producers.1080 Indeed, some 

may drift directly into "call girl• status.1081 

I was never viewed as a human being. • Most people; 
right off the bat, assume lam a piece of meat, a porno 
star, a floozie.1082 

Wayne; It's hard to find a nice man who'd want you. And I guess 
you figure you wouldn't deserve a nice man.w,. 

10?9 Lederer Interview, su2ril note 969, at 6 7; Los Angeles 
Bearing, Vol. !I, Miki Garcia, p. 6, 124. 

l080 Los Angeles Hearing, Vol. I, Chris, p. 93; 1984 senate 
Hearing, suprr note 975, at 179 {Linda Marchiano statement). The 
"casting couc,• is, unfortunately, apparently not unique to the 
pornography segment of the entertainment industry. 

1081 Los Angeles Hearing, Vol. II, Miki Garcia, p. 117. 
Ms. Garcia, until 1982 the director of Playmate Promotions, 
asserted that, among many other abuses, former Playmates *were 
involved in an international call girl ring with ties to the 
Playboy mansion.• Id; Playboy Enterprises, in a letter from its 
counsel of November 6, 1985, accused her- o.f "bearing false 
witness" in "efforts for self-aggrandiaement,• but offered no 
specific evidence rebutting her accusations. Until she left 
Playboy, Ms. Garcia occupied a position (conceded by all sides} 
ol responsibility and trust. Documents submitted to the 
Comwdssion by Ms. Gtu:cia indicate, further that she had received 
outstanding ratings for performance of her duties at Playboy, and 
that at least at the time of her resignation had collll1lunicated her 
feelings about the treatment of the Playmates with her superiors. 
we are, of course, in no position to evaluate the truth of this 
accusation - or of the others included in her testimony - but we 
see no clear reason why, as suggests, Ms. Garcia's 
account should be dismissed out o d. It accords, indeed, 
with statements submitted by two other former Playmates (Susan 
Amidon and Brenda Mac Kil lop} , and in significant respects w 1th a 
recent full scale overview by an outsider. Miller supr\ note 
1006. ("Many girls drawn into this orbit found the wor d of 
Pla was not a pretty place • • . • •) Id. at Hm. We can 

a thorough investigation of Ms. Garcia's a.llegations 
regarding problems faced by the Playmates she supervised, which 
included sexual ex~loitation and harassment, rape, murder and 
attempted murder. 



•Adult* publication■ even those which are *soft care," view 

models as products.lOSl In the midst of that environment• young 

female pertorm&r said that she u;uat hated {herself] every 

day"l084 and• young male told u ■ it "l ■ J•d• •• feel 

worthless."1085 As Andrea Dworkin has explained, that valuation 

i ■ a central element of contemporary pornographic modeling.lOli 

And it is a valuation we strongly reject. 

In sum, then, we have found, within the adaitt•dly severe 

limitationa of the evidence, the following propositions to be 

generally true of commercial pornography• s use of perfor11era: 

{l) that they are normally young, previously abuse<i, and 

financially atrapped: (2} that on the job they find ••ploitative 

health hazards, strong tentptations to drug use, and little chance 

of career advancement; and {J) that in their personal lives tbey 

will often suffer substantial injuri•a to relationship•• reputa

tion, and aelf-iaao•• We acknowledge that •xceptiona exist to 

1083 

1084 

1085 

L-Os Angeles Hearing, Vol. H, Miki Garcia, p. 121. 

Heather wayne Interview, supra note 1051, at 58. 

Washington, o.c., Bearinq, Vol. II, Jeff, p. 171. 

1086 A. Dworkin, Por {191~) 
( •eonteaporary pornogra to the 

word's root (Greek] aeanin9t the 9rapbic depiction of vll• 
whores, or, in our languaqe, •luta, cows (a• in: sexual cattle, 
sexual chattel} .... •~-at 200. 



all these findings, and we concede, as well, that extremely 

thorough invest rniyht prove one or more of them untrue• 

Unhappily the power to conduct such an is not in 

our hands. And the industry itself, which of course knows the 

full truth of the matter, has shown little interest in sharing 

that knowledge with us. We are, therefore, left with the 

unattractive but firm obligation to make recommendations in this 

area based on what we in our limited way have been able to 

uncover. 

The approach we propose in this area is a cautious but 

urgent one. Caution we believe to be required from the 

incomplete character of the avidenca cur 

Urgency, however, arises from the extremely serious nature of the 

harms apparently being inflicted on many young and vulnerable 

people. Both of these interests will be best served, we believe, 

if federal and state governments initiate thorough investigations 

- by or committees possessed of substantial resources 

and full subpoena powers - of the use of •models.• Those 

investigations should, in our view, proceed from three related, 

but distinct perspectives: pornographic modeling as {l} a subset 

of prostitution: (2) a form of sax discrimination; and (J} an 

invasion of performers' personal rights. Briefly we will 

consider the parameters of each of these perspectives and 

possible concrete courses of action available under each 

1. Modal ing and Prosti tuticm. It seems abundantly clear 

from the facts before us that the bulk of coJ&1ercial pornographic 



modeling that is, all performances which include actual sexual 

intercourse, quite siaply a form of prostitution. So much was 

directly asserted by representatives of prostitutes' organi

zations who testified before us, 1081 as well as repr•sentatives 

of law ,mforcement HHsS and effectively denied by no one. Every 

court which has examined the questions from this standpoint has 

agreed, reasoning that where persons are paid to have sex it is 

irrelevant that the act is for display to others. Hl89 As prosti

tution ls conduct which the state baa a strong interest in 

regulatinq, the First Amendrnent doos not preclude that regulation 

merely because it is labelled •spe&oh• or is filmeHi.lO!tO n is 

also readily apparent that th• interests which .have in the past 

most powerfully justified the stata 1 a coru:::ern over prostitution

exploitation of the young and the wrHtk, prevention of disease

are just as strongly implicated by pornographic nmodeling.w 

If upon further study our equation of prostitution and 

1087 !,os Angeles Hearing, Vol. II, Margaret Prescod, p., 
215; Los Angele• Rearing, Vol. II, Priscilla Alexander, p. 224. 

1088 Los Angeles Hearing, Vol. I, James Docherty, p. 15. 
See also, Chicago Bearing, Vol. I, Nan Hunter (*some women work 
tn both pornography and prostitution": statement does not 
contest their overlapping character). 

101:!9 See, United State , 526 F.2d 7:MOOth Cir. 
1915), cert":-dentaa 4 2 U . • §?S ( h Peo le v. Sonter, 178 
Cal. Rptr:-Til~p. 2d Dist. 1981); P 

Cht. 1976); 
U7f:I}. See 
1st Dist.--y"§aTI7 
to have on-stage sex 

1090 

, 142 Cal. 
, 128 Cal. Rptr. 363 

6 Misc. 2d 414 (sup. 
203 Cal. Rptr. 
of pimping for 

with customers in a theater}. 

{Ct. App. 2d 
Ct. N.Y. Co. 
61S(Ct. App. 
hb: ing women 



qoverninant and the states to consider ci,retully how to respond, 

Some of our witne,J'.i,es have in f<\ct 11rq,:d legalization of 

pornoqcaptii<: l!:odelinq, and of all prosti.Luti,:in, a,, a rn,Jans uf 

elitninating its clandestine char,1ct.t:r and <111LJwin9 "s(,), ..,orkf?t:s'' 

to improve the conditions under which they labor. 1091 Insofar aB 

that pro;v>sill would ;;,ennit the n1cruit1nent of rnen and wo1ren into 

fH'✓.>stitvtion, t•rn promotion of prostitution, or U,e livi·v:; on th,? 

avails of prostitution - all characteristics, so tar as w~ ~an 

tell, of the producers and distriblltora of crn11.rnercLal porn,;xirdpl~y 

- it flies in the face of established int~rnational rnores,JD 92 

1091 Los Anq,iles He,~rinq, Vol. II, Har9ar£,t PrescG.J, p. 
2151 :..os Ange Les Hearin\ch Vol. i I, Priscilla Alexande,:, p. 224; 
Chicago Hearing, Vol, I, ~an Hunter, 

1092 The International Convention for the Su ·rassion of 
th~ rraffic 1n Women an C 1 dren Lea ue o Nations - Treat· 
Ser es 2 No. , a opte by twenty-eight member nations 
~ League of Nations in 1921, ~1sta1)lished t.he duty Qf all 
signatory states to punish tha procuring or prom0ting the 
prostitution ot any women by force, or· any woman under aq;, of 
twenty-one, even with her consent. See, v. Bullough, The History 
of Prostitution 1840964). The United States, which of course 
refused League membership, never acceded to the Convention. In 
1949 the United Nations adopted the Convention fr the 
suppression of the Traffic in Persona and of the Prostitution of 
Others, which cc,mmitted signatory states to punish the prccuring 
or the exploitation of the prostitution of another, without 
r•,111ard to any age l im.i t, Ra ort of Mr. Jean Fernand-Laurent, 

Ra iorteur on the Su ress on o Tra c 1.n ersons a 
loitat1.on of tne Prost1tut1on o Ot iers, Econorn1c ar: .. 

r.Jn Nations , Annex VIl 1ere1na ·ter, 
n1 e ations R At present both international 

conventions are in - although not ratified by the United 
States and zire supplemented by the Convention on the Elimination 
of All forms of Discrimination Against Homen, adopted by the 
United Nations in 1979, which also requices { in Article 6) the 
signatory part.ies to •suppress all forms of traffic in women and 
exploitation ,.,f prostitution of wom~n." Id. Anne:,c: IX. On their 
fee& these agreements all seem fully applicable toc,::gaerc ia 1 pornography. 

1<91 



longstanding national policy,1093 and si111pla goQd sens,~.1094 We 

agree with the International Convention for the Suppression of 

the Traffic in Persons and of the 8xploitation of the 

Prostitution of Others, a<.1opted by the General Assembly of the 

United Nathns in 1949, that the State should punish any person 

who •tp)rocures, entices or leads away, for purpoges of 

prostitution, another person, even with the consent of that 

person" or who "[e}xploits the prostitution of another i;>erson, 

even with the consent of that person,u1095 Lifting sanctions 

a911inst the "employer• see111s no more attractive a solution with 

regard to exploitation in pornography than it would, f,::,r example, 

with reqar:d to child or subminimum-wage labor. •r,eqal izatlon," 

if extended to producers and others currently considered 

•panderers" under state laws, would only 1nake it easier for them 

to persuade more vulnerable young people to participate in a 

world that seems to us inherently abusive, 

1093 The clearest expression of this policy is the Nhite
Slave Traffic Act (the Mann Act), ch. 395, 36 Stat. 825 (codified 
as amended at 18 u.s.c. SS2421-2424l (1970 & Supp. 199S}, which, 
inter al ia forbids interstate transportation of women or girls 
lorthe purposes of prostitution. 

1094 For excellent discussions of 
prostitution, see, K. Barry, Female 

the pitfalls of legalized 
Sexual Slavery, 128-134 

(1984); C. WinlCK & P. Kinsie, oauaerce 211-2432 
(1971): and of course the classic w 
prostitution in 19th century Europe, A. Flexner, 
Europe (1914). For a jolting overview of the 
relati<:>nship, See, L. Lee, The Social World 
Prostitute in Los-xn;ieles, PH.D. 

egalized 
Prostitution in 
pimp-prostitute 
of the Female 

l09 5 United iat~ons 3,~port, supra note 1092, at 60 (Annex 
VII), quoting reso ut1on , I IV) adopted by United Nations on 
December 2, 1949. 



With regard to penalties directed at models themselves, 

however, the argument for decriminalization seems much stronger, 

on several grounds. First, it is not uni form policy in the 

District of Columbia to make the ai■ple act of prostitution 

(without accompanying «solicitation~} a crime.1096 second, those 

who are misguided, desperate or frightened enough to turn to 

pornographic modeling are unlikely to be deterred by the 

relatively light sentences typically imposed on those convicted 

of prostitution.1091 Third, models are often so badly harmed by 

their experience that the addition of criminal penalties to their 

suffering - which includes a never-ending fear that hi..mliliating 

photographs or films will be publicly exhibited - may seem 

superfluous and cruel.1098 Finally, fear of proaecutlon may make 

such models less likely to come forward and provide evidence 

While we do not believe, therefore, that prostitution laws 

1096 For a listing and analysis of state laws on 
prostitution, See, No t of Priva Challen•• to 

' r 
f Columbia puniah ■ alicltation for 

prostitution but not act it~elf}. The act of prostitution was 
not an offense under English common law. Id. at 443. 

1097 

1098 See, ~• Barry, supra note 1094, at 125-28; irraser 
Re2ort, supra note 936, at 530-31. 

1099 Of course, it is also possible that with no fear of 
cr:imhMd prosecution themselves, modele will be impervious to 
police pressure to give evidence against their employers. On 
balance the threat of a prostitution charge - in every state no 
more than a misdemeanor - seems unlikely to persuade many models 
to betray their colleagues and thereby jeopardize their careers. 



are a perfect wei3lpon in every respect for protecting models from 

procurement and abuse, their application at least to producers 

and agents seem fully justified. The experience of Los Angeles, 

where pandering prosecutions and •red-light• nuisance abatement 

actions have baen successfully brought by police and prosecutors, 

deserves careful study in other jurisdictions. There seems 

little warrant for a state or locality to tolerate the production 

of commercial pornography that is as exploitative as that 

discussed above unless its basic approach to prostitution itself 

is radically different frol'll the national norm. 

Quite apart from the use of pandering statutes, l,owever, an 

approach that :seems to us w,,rthy ,;>f careful study is imposition 

of sanctiont;, on any persons trafficking in products 01: i.aterials 

which they know or have raason to know were manufactured or 

marketed through the use of persons engaging in prostitution. 

Such le,4islation would parallel existing legislation which 

fortdds trafficldnq in products ,nan•Jfactured through child L~_bor 

or through certain oppressiv<:> adult Labor practices.llOO Because 

not directed specifically at speech,llOl and because clearly 

grounded in l*gitimate governmental interest in controlling 

prostitution, it would seem likely to survive constitutional 

1100 ~• United States v. Darby, 312 U.S. 100(1914}, 

1 Hll A cotnpany which hired employees whose duties consisted 
of providin,;r sexual ii!&rvices to potential clienta of the firm 
could ~e subject to sanction under such a law, 
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actack,1102 Given the federal govarnr11ent's lonq corru11itment to 

use its po'#ers to regulate interstate corarnerce to attdck. 

prostitution in ever:y form, we ace, indeed, somewhat surprised 

that such a proposal has not been seriously studied t,,;;fore now. 

Nevertheless, the idea is sufficiently novel and could a!'f<:>ct so 

much commerce not directly within the purview of our chart~r that 

we aerely ,:,ffer it for c~-msideraticn and debaUi. 

2. Sex Dlscrimination. Along similar lines we urge careful 

study by the Depart~ent of Justice of the extent to which 

producers of sexually-explicit photographs, films, and video 

tapes are acting in violation of fedecal civil rights laws, and 

in particular of Title VII of the Civil Rights Act of 1964. 1103 

That law provides, in pertinent part: 

It shall be an unlawful employment pcactice for an 
e11ployer, . , to fail or refuse to hire or t.o discharqe 
any individual, or otherwise to discriminate againit 
any individual with respect to lherl co~pensation, 
terms, conditions, or privileges of emplo:tment, because 
of such individual's ... sex.1104 

1102 Cf., New Yor:k v. Ferber, 458 u.s. 747, 761{1982} 
(advertising-and selling child pornography "provide an ecorK>mic 
motive for and are thus an integral part of the production of 
such material, an activity illegal throughout the nation, It 
rarely has been suqqE;;st~d that the constitutional fceedom for 
speech and press extends its immunity 1::0 speech or writing used 
as an integral part of conduct in violation of a valid criminal 
statute, • v. Em :ire Stora e i Ice Co., 336 u,s. 490, 498 
(1949),"}; 1rtz v. Ke stone Readers Service Inc. 282 r. Supp. 
971 (S.lJ. F a. ) magaz ne su scr1pt1on service violated 
federal law prohibiting illegal labor practices by employing high 
school student at below minimum wage). 

1Hl3 

1104 

42 U,S.C. S2000(e). 

42 u.s.c. S2000 (e)-2(a)(l). 



This provision has been interpreted widely to prot.ect employees 

from having to prostitute thi:nnsel ves to supervisors or submit 

themselves to sexual intercourse or harassment to keep their 

jobs• ll05 nne court decl.1red flatly, "An employer: may not 

require soxual consideration from an ernpl,.,yee as a quid E quo 

for job benefits.•1106 

On its faco this principle ~ould seem to ma~e illegal the 

requirements that a performer engage in sexual activity as a 

condition of his or her employment, There a re, however, two 

limitations on its scope that are at least arguable relevant to 

production of pornography. The courts have ruled that sexu~l 

demands (11 must be "unwelcome,nllO? and (2) must include 

disparate treatment of the sexes.1108 The first of these 

limitations does not seem a serious onei the overwhelming factor 

motiv,sting the sexual conduct of pornographic mocleh is financial 

need, certainly not a desire to have sex with the partner 

assigned to hilll or her for the scene,1Hl9 The sexual act is thus 

Hensen, supra note l 194, 682 F, 2d at 908, 

Id. at 904.. 

!.:!• ,s;t 904, 905. 
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Invasion of Personal RiJhts. Duri.ng the course of GtH: 

review of the position of perfor~ars in pornography, we have 

encountered evidence that they suffer physical coercion, damage 

to health; serious econo'llic exploitation, and virtually complete 

loss of reputation. The pornography which thay helped create 

will live Gn to plague them long after they have extricated 

themselves from modeling. X ts effects, subject perform.ers to 

long-term effects potentially worse than any ot:her form of sP.xual 

a!:>use, a fact noted tellingly by Dr. Ulrich Scho8ttle in the 

context of child pornography. 

Pornography is a qraphic form of exhibitionisl'l, Cnlike 
pros ti tutic'm when~ a de<;1ree of "privacy" fD;ists during 
the sexual acts, pornography li.tei::ally makes the 
child's Dody •available• for anyone willing to pay the 
price anywhere in the world, 

The "privacy interests" of perf,:n-111ers in pornoyr.aphy seem to us 

real and compellinql 114 while the value of the material itsBH is 

often indisputably minimal. 

It, therefore, seems important for judges and la\llmakers to 

carefully consider how performers may be protected from the 

unsavory characters who exploit them, and in particular what 

civil and equitable remedies performers may have in court. There 

has been disagreement in what we havo heard over the current 

status of tha J,sw in this regarc1 1115 we know only that they have 

1114 ~· Ni'fw York v. Ferber, 458 U.S. at 75~ n. l(L 

1115 S'.omeare, 1?84 Senat,e lieari(g, supra note 975, at 249 
(staterient ,:,f Catherine MacK1nnon Statutes of limitations, 
single-publication rules, and other technical limitations make 
actions by performers isnpracti,:;al at present), with Washinqton, 
o.c., Hearing, VoL I, Barry Lynn, p. 24-25 (sucha'ctiona are not 



been ex;::eedingly rar>i:,1116 If ,,ew remedies arv needed, as we an:, 

perhaps by providing for 

fraud} and re;,sonat)le attorneys' fee:s,1117 

desirability -,f such pcivate reme,Jies, ,,,:;:,urts and le;;;islatures 

will b~ s<;.>nsitive to th<:i issue ,:;f "c:nnsent." 

youth, their economic dcsperati0n, and their t~oublad back-

appre-ciate the meaning and t.hc .mapnitude of t.helr decision to 

engage in sexual performances - and throw away a!l control of the 

resultinq ~aterial for the rest of their lives. Just as it is 

appropriate to provide consumers with excensive ~avernment 

protections •gainst the consequences of their ignorance, so every 

adult needs special safeguards against making a Jecision which 

even the pocnagraphy industry's strongest booster a•1~its •will 

unknown 1. 

1116 The cases cited in not.es 960-963, S'JQra ,;,1re tht' only 
ones we have been able to uncover in this area. 

1117 S, 1187, introduced last }'ear Dy Senator Arlen 
Specter, essentially oontains both these provisions - treola 
damages and attor•1,;;y 's fees - in seel<;inq to help adult 
porno9raphy victims 0btain compensation for production or 
distri!:rntion c,f: matar1,il in whic!. thef ..,.er.e .:oerced or 
fraudulently induced to appear. We note t.hat con;;;titutional 
issues may arise if equitable remedies ac-e not carefully tailor~d 
to the First Am~ndment r1:Jquirementg, and tl",,~t scienter is likely 
to be of so•e constitutional relevance in determining how wide 
the net of liability may be cast. 



haunt her the real of her lifa.•1118 

Dth,u-w i.sa sh~ may find th~t photography's fn,edom from time 

and space, so heartily welcomed by Ba~in, has becoffle her dungeon. 

1118 Bennett, supra note 972, at 72, 
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Cha!;)ter 3 

Social and Behavior Science Research Analysis 

Introduction 

The Commission has examined social and beh.ivioral science 

research in recognition of tile role it plays in determining legal 

standards ,snd social policy. This role, while notable, is not, 

nor ~hould it be, the sole basis for developing standards or 

policy. The la;::k of fundin9 and the inability under the mandate 

of the Charter to conduct original research has n~sultetl in the 

need to rely on sxiating information. The amount of research 

conducted in the last fifteen years provides a reasonably 

sufficient base to reevalu~te answers to old questions. Some 

might argue that given the controversy and heated debate that 

inevitably surrounds any discussion about r,ornography, in some 

ways, we might be better off relying on studies initiated, 

funded, and presented outside the context of s,1ch a milieu. 

The major question which frames this research review is: 

what are the effects of exposure to porno;raphy and under what 

conditions and in what kinds of individuals are these affects 

mintifested? 

following considerations in mi.nd: (1} tt,at it provides some 

input into the policy-makinq process; (2! that it provides social 

science inforroation for public consumption and understanding; and 

{3) that it provides the research community with further 

questions for investigation. 

While the nature of effects is the focus of this section, we 



have also examined public opinion on pornography to system

atically describe the nature of public perceptions of and 

experiences with such material as well as policy preferences. In 

terms of effects, correlational as well as experimental studies 

on sexual offenders as well as on nonoffender populations were 

For background purposes, we have also presented brief 

summaries of what some predecessor Commissions have concluded 

about the social science evidence before them. 

Some observations on ter~inolo9y and on the charocter of 

social science evidence are appropriate at this point as 

guidelines to reading thcough the rest of this chapter, 

We will simply avoid the usual definitional morass by using 

the term •pornograpby" to refer to the range of sexually explicit 

materials use.ct in the vorious studies reviewed hers;, In a nuMber 

of studies, these materials have Included sex education 

lllaterials. In describing specific studies, we also will use the 

researcher's terminology of choice, but making sure that the 

stimulus materials are adequately described for the reader. 

We also ara sensitive to the limitations and strenc;iths of 

specific research approaches and we have taken special eff:;:irts to 

review these briefly in each major section of this Chapter, if 

only ta underscore the fact that our evaluation of the research 

recognizes these limitations and indeed proceedB from the 

assumption that any conclusions ~ust be drawn on the basis of 

complementary or C()nvergent cla ta, 
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Overview of th<H l 970 Coromisstor: ResBarch ::::onolusi,:ms 

Th0 period prim" to the creation of the l ')70 Comrni ;is ion on 

Obscenity .:ind Pornngraphy was rnarkod by a pat1<.:ity ,>£ r:esearcn on 

the effei:ts c,f ,,:,:;posure to pornoqrarhy (Cairns, Paul .:ind ~JiH:-,ner, 

1962}, A Ccm:r,iseion-sponser~d ntview of the lit~:ratuxe in 1970 

later C<H1cl.vded th•J.t 0 we still have pr~ci.ous little inforrnati(Jn 

from stui:Hes of humans on the questions of prir,ary import to the 

l~~w «««the data sto:p short of th~ 'crit.i~at pointt;; (Cairns~ 

Much of the Commission-sponsored studies thus 

constituted S·)me of tbe e,nliest i.rw,~stiga.tions ,)n the irrnuo ot 

pfn;noqraphy,. 

The 1q,o Commission funded over eighty studie& to exa~ina 

vacious aspects of pornography. Surveys included a national in

;,erson survey of oubl ic attitudes toward and sxperiences with 

pornography (Abelson, et. al,, 19701. A number of correlational 

studies examined social indicators of crime rates (Thornberry and 

Silverman, l.970; Kupperst.ein and Hilson, 1970; Ben-Veniste, 1'170) 

while another cluster of studies investigated sex offenders and 

their previous experiences with erotica, patterns of exposure and 

self-reported arousal. Finally, snother qroup of studies was 

coi:nrnissioned { laboratory experiments) to examine c:1u:'!al links 

between exposure to pornography and effects (see Technical 

Reports of the Com111ission on Obscenity and Porr.ograph}', vols. 1, 

6, 7, and 8 1 1970). 

The national survey findings (Abelson, et, sl., !970) showed 

that between two-fifths to three-fifths of th~ respondents 



believed then that sexually-explicit matedah! provided inforwua

t ion about sex, were a form of entertainmErnt, led to moral 

breakdown, improved sexual relationahipa of married couples, led 

people to commit rape, produced boredom with aexually-ex:plici t 

materials, encouraged innovation in marital sexual technique and 

led people to lose respect for women {see comparison between 1970 

survey findin9s and 1985 Gallup poll results below). 

Experimental findings showed brief lncreaaei in sexual 

activities and fantasies after exposure to sexually-explicit 

materials but no sionificant alteratlons of establishtiHi sexual 

behavioral patterns. The Cownission further deta.nained that 

there waa no detectable relationship between availability of 

pornography and crime rates in the United States but suggested. 

that removal of restrictions on pornographic material was 

correlated with lower sexual crime rates, as detenained from 

Danish data prior to and after the removal of restrictions on 

pornography {Ben-veniste, 1970; Kutchinsky, 1970, 1913). 

The 1970 Cl'.:ffllmi ■sion concludedi 

• In sum, empirical research designed to clarity 
the question has found no evidence to date that 
expom.1re to explicit sexual l!ll/iterials plays a signifi
cant role in the causation of delinquent or criminal 
behavior among youth or adults. The Cl'.:ffllmission cannot 
conclude that exposure to erotic materials is a factor 
in the causation of sex criates or sex delinquency {p. 
223). 

The Commission's conclusions were challenged and a number of 

methodological issues were raised (Cline, 1974; Eysenck and Nias, 

1980}. At the very least, these conclusions were described as 



Researchers who have done 

studies subsequent to the 1970 Report have also consistently 

id,rntified a major flaw in the l 970 studies: th~ absence of any 

investigation of the effects r)f violent porrt0graphy. 

effects of exposure provided by the 1970 Commission cannot b0 

overlooked. l\s the Effects Pan~l noted in its report, 

One of th~ contribution& of the work of the Panel bas 
been to place the diaensinns of human sexual behavior 
on the agenda for continuing inquiry. By providing 
resources in terms of funds and technical guidelines, 
the Panel haa helped to Jegiti~at~ systamatic inquiry 
into ~n area th3t heretofore has either Deen ignored or 
feared. 

It is ditticult to quarrel with this observation. 

Sj nee the 1970 C<>rnmissior: report, in fact, nuru,:;cous n;sear,:::h 

studies have been done ,1xplorinq vacious as:;pects of UH: Etff,:tcts 

of por.noqraphy * Since 1970 the quantity and quality of the 

research has been . , 

1mpre-s~1vt:!.-, 

not only has the volume of studies conducted steadily increased, 

but the pn,,;p,amrriatic nature :)f the research conducted by various 

individuals and research teams has provided a better insight into 

may or may t10t occur~ 

Studies done for the 1970 Com,ni;;sion were hampered by time 

constraints, As the research director tor the lJ70 Conmission 

in wh.ich to establish a reeearch team, an,<'lnqe a res.:,2rch 
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setting, develop measuring instruments, secure subjects, colh,ct 

the data, reduce the data, and write a report." {General Preface 

to Techr\i•.::al Reports, Commission on Obscenity and Pornography, 

1970, l?• vii) 

Methodoloqtcal advances in meas,irement procedures have also 

enhanced the r0liabil ity and validity of rfjsearch instruments and 

f indin9s. For example, meascn:es of sexual arousal in some of the 

1970 stwHes "1&re based ahmst entirely on self-reports {e.g., 

Cook and F'Gsen, 1970; Goldstein, et. al,, 1910; Davis and 

Braught, 1970). Since then, the poor correlation Detween self-

reports of sexual arousal to s~xually explicit stimuli and 

physiological measures of arousal has been wall documented (Abel, 

Bin·low, Blanchard ;\n•i Guild, 1977; Blader ,and Marsh21l.l, l<tB4), 

More recant studies have used instruments such as the penile 

plethysmo•Jraph (Malamuth and Chec:k, 1980a l, thermoqraphy p:::oc2-

<fores (e.9., Abran,J:>on, et. aL, 1981) or the vaginal photo

plethysraograph (see Sintchack and Geer, 1975s Hatch, 1979) to 

evaluate arousal (see also Geer, 1975; Heiman, 1977), ar have 

c-:>rot>ined i;,hysit,logical measures (e.g., blood pressure readings) 

with papar-and-penci 1 tests. Researchers hav~ also attempted to 

validate paper-end-pencl 1 measurGs, a critical metrw<iological 

requirement (see, f,::JJ:: example, Burt, 1380; Mala:muth, In Press), 

Finally, ITTore sophisticated statistical techniques have allowed 

tor b~tter data analysis, control, and interpretation, Multiple 

reqr"'ssi<:m tech:-dques, f,:>r inst,;rnce, h-c1ve allowed researchers to 

specif.y how mu,:h ,~a.ch explanatory variable contributes Lo chan9E1s 



in the Vi:u:iable being measured, Various other statistical 

techniques have also helped in deciding whether correlational 

data give any credence at all to tba possibility of causal 

linkages, 

A final observation might be made with regard to stimulus 

differences between the 1970 studies and more recent ones. 

Stimulus materials used in the 1970 studies w~re obtained 

primarily from sex research institutes (the Ini,titutes of sex 

Research at Hamburg University in West Germany and at Indiana 

University) and the Bureau of Customs confiscated contraband 

collecti<:m. One researcher { Tannenbaum, 1970 l resorted to 

producing his own film which he described as showing a youn:;; lady 

•going through the motions of disrobing in a fairly sensuous 

manner ln apparent preparation for the arrival of a lover,• 

These materials werA also presented primarily in the form of 

slides, magazine pictorials, mimeographed passages and film. 

It ie perhaps as much ll function of availability and 

changing technology that more recent studies have used as 

stimulus materials fil111s, audiotapes, videos, and material from 

various •adult men's• magazines, all easily available from 

outlets as diverse as the neighborhood video store, the corner 

newsstand, or the local adult bookstore~ 

Other Porn 1ra. hy Commission,; ,rnd Social Science Research 

Other organizations which have studied pornoqraphy such as 

the ,✓ illiams Co1umit.teo in En9l<lnd and the Fraser Commission on 



Pornography and Prostitution in Canada have also examined soc:. 

science research evidence on the effects of viewing por·nograph 

{Report of the Committee on O!:ni/.cenity and Film Censorship, l'n 

Report of the Special Committee on Pornography and Prostitutic 

USS}. 

The Williams Committee, working between 1977 and 197 

comunissioned two reviews of the exi•ting literature. One revi 

examined the effects of viewing pornogr4phy (Yaffe and Nelso 

1979) and the other examined the effects of exposure to med 

violence {Brody, 1977}. Both reviews highlighted the ,:Ufficu 

ties of studying human behavior and of 1.u1deratanding hum, 

motivations. The review of the effects of viewing sexu611 

explicit ■aterlala concluded that ~there is no con■anaus 

opinion by the general public, or by profeaaional workers int 

area of huml'w conduct, about the probable effects of sex.t, 

material." The review on the effect of e1q;io1u:1re to mac 

violence siMil6rly maintained that •social research baa not bE 

able unambiguously to offer any firm assurance that the nu 

media in general, and filroa and television in particular, eiU 

exercise a socially harmful effect, or that they do not.n 

The long track record of media violence research and ant 

social behavior makea the latter conclusion somewhat •urpriait 

particul&rly since an opposH:e conclusion was arrived at by 

ai■ilar ca■■iaslon working under the direction of the Unit 

States Surgeon General in 1972, which had examined the affects 

exposure to media violence {Surgeon General' a Scientif:k AdVhVi 



Committee on Television and Social B0havi.or, 1972). 

The conclusions of the Williams Committee r.)n the effscts of 

v iewlng pm:nography may not be as surprisinq since much of the 

experimental wcH'k was puhHshtid after 19713. 1 t is not clear, 

however, how much value these stuzlies would have had for the 

Williams Comudttee since its call for more r•~sear,:h wa;; 

predicated on the importance of studying "the human personality 

as a whole, rather than to specific questions ab0ut violent or 

sexual materials and their supposed effects.ffl (p. 4) The 

Committee further appeared to give 9reater attention to 

corralational studies as it examined in considerable detail 

studies by Court {1977) and Kutchinsk.y {1973) The C0mmitte0 wz,r; 

highly crit h::al of Court's t11ethodology but also pointed out that 

the Daniah data did not lead to the conclusion that the avail

ability of poi:-nogcap!l}' resulted in a decrease in sexual offenses. 

The Canadian Fraser Commission similarly sponsored a 

research review (Mclay and Dolff, 1985} and concluded that •the 

research is so inadequate and chaotic that no consistent body of 

infca·mat ion has ta,en established. W0 know very well that 

individual studies demonstrate ha.r.mful or positive results from 

the use of pornography, H:<,wever, overall, the results of the 

research are contradictory or inconclusive," (Report qf th$ 

Special Committee on Pornography and Prostitution, v. 1, p. 99). 

The colllJllissloned review was exceedingly critical of the 

research, maintaining that the studies in every aspect exhibited 

•conceptually cloudy thinking,• that they were char~cteriaed by 



"blatant silliness" and had no integrating framework, that "t 

literature is rife with speculation and unwu·ranted aseuaptiont 

Tha low regard for behavioral science method■ is avld1 

throughout the review, with major criticisms focusing on 

uselessness o.f the eltperlnuu1tal par4diga {p. 86-81}, and 

inability ta draw conclu■ iona fro■ correlational reaear1 

Despite this assessment, the Coimiasion proceeded to recomm, 

criminal sanction■ for sexually violent ■aterial and chl 

pornography and limits on public display for nonviol1 

pornography. These reco■■endationa were baaed on t 

Commiasion•a observations that these materials were contrary 

Canadian values of equality and human dignity. 

lt is obvloua that the contribution of social scie, 

findings to policy considerations can vary, from being the tH 

or pri•ary basis for policy recoimendations, ao was the caiiie 

the 1910 Commission, to being close to irrelevant to s. 

considerations, as seemed to be the case with the Canad 

pornography cownission. 

PUBLIC A'l'fl:''.MlOBS 'lOWA1m ~X 

How does the public view pornography and have t.tH,tre been 

changes in public opinion in the last fifteen years? 

Survey data from a national public opinion poll on the is 

of pornography were made available to the Commission by~ 

magazine. The poll was conducted for Newsweek by the Gal 

organhation in March, 1985, and involved a •a■pl• size of l 



,gpondents interviewed by telephone,Hl9 

Compariaons betwee11 the Gallup data, wtHH:e appropriate, will 

, made with the 1970 Commission survey {see Abelson, i?L 

170) to examine any observable change. 

The 1910 Commission survey used facs-to-face interviews ft'om 

bniary thl:'ouqh April of 1970 with a random sample of 2, 4B6 

~lt& and 769 persons ages fifteen to twenty (Abelson, et. al., 

70). For purposes of comparison with the 1985 sample, only the 

llup poll was a telephone survey of 1,020 adults conducted in 

rch, l!HIS. 

The 1970 survey was a far more wide-ranging survey covering 

host of areas including opinions on the effects of sexually

.pl ic it mat.ad.al for which some directly comparable poll data 

e available from the Newsweek poll), the respondents' experi

cas with sexually explicit materials. opinions on difteront 

tegories of sexual explicitness, attitudes toward l<'HJal and 

her forms of control, and attitudes toward different categories 

sexual explicitness. 

Tn contrast, the Newsweek-Gallup ;;:,<:,l l was much more l i.mi ted, 

nsisting of eight questions. For purposes of additional 

1119 surveys such as this Gallup survey which employ 
t"obability samples" a:re ,;1enerally accurata within known limits. 
at is, the sample results can be applied to the population as a 
:,le within the sampling tolerance ranges .for a given sample 
ze. For thi.s survey sample .size of 1020 respondents, sampling 
ror is zhree percent, In practical te:rms, if we could contact 
ery member of the population being described, the •:real
rcentage would be within plus or minus three percent of th•:J 
served percentage for the sample. 



Jr th~~e 211bje~ts w~o had ~~en, then hee~ "debriefed reg~ 

-r.ted ~io e~t anJ R-rated non~i lPnt materia 1 s, a d~1 

i.s tt'ndency to show lonq-ter_m affects ~:,f 0 X-r:-at...-ed• m.c\te-cta i 

:, tho;;, f-ice of pas.' tive etfoi::ts to ";sduc:1te" vi ewe rs. It 

t:,ndarJ, nonviolellt pornoqraphy was conf:'in11eJ :rnd summa::L. 

state1::l;l:1t. b~ Professor D..innerstei.n :.n 1983: 

Let me 0nd up talking in the last couple of 
mL1utes, about the ll:rng cerm researci,.i. Res.Jarch.:rs 
like myself: and Nell Malanmth at UCLA are looking 
~t massive long term mxp0sure t:;, tnis material. 

57 Linz ll985l, at 96-08. 



soroe interesting things occur. lf you expose male 
subjects to six wiNtrks' worth of standard hard-core 
pornography which does not contain overtly physical 
violenc• in it, you find changes in attitudes toward 
women. They become more calloused towards woman. 
You find a trivialization towards rape which means 
after six weeks of exposure, male subjects are 
less likely to convict for a rape, less likely to 
give a harsh sentence to a rapist if in fact 
convicted. 58 

Professor Donnerstein went on to say: 

In our own resli'Htrch we are looking at 
the same thing. Let mo point out one thing. We 
use in our research very nomal people. I keep 
streaaino that because it is very, very important. 
What we, are doing is exposing hundreds and l:nmdreds 
of males and now females to a six-week diet of 
sexu•lly violent films, R-rated or x-rated or 
explicit x-rated films. We preselect these people 
on a number of tests to make sure they are not 
hostile, anxious or psychotic. 

Let me point out the National Institute of 
Mental Health and the National Science Fcnmdation 
end our own eubj•cts e:Offlfflittee will not allow us 
to take hostile males and expose them to this type 
of material because of the risk to the collll!tunity. 
They obviously know something soma of us do not. 59 

though Professor Donnerstein himself has recently emphas 

at the harmful affects of violent depictions, the re~ 

rongly seems to support the proposition that longer-t 

bstantial exposure to ffstandaro• nonviolent, sexually exp: 

terlals acts as a ttdiainhibltin9 cueu for rape. 

3. Overall Bvidem;:e for "Causation". No experiment 

r the reasons suggested by Professor Dormerstein, teated 

s. on O dinancea to Add Porn 
Women 
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,d:fects of nonviolent, sexually e.xplicit material < 

,tggressive behavior of known sex: offenders or, indeed, thos 

,iven a tendency toward psychoticisrn. Experiments with "n 

, ub_'iects, IH)"'18Ver, have suggested two separate, but 

whic~ such material 

r.eiQhten the probability of sexual viohmc ➔ • The simple c1 

ir 

~: fenders and the general population may in and of 

;roduce higher levels of sexual violence. Of 01gua l impo , 

•standard'' commercial pornography may over tiine an,! 

⇒ ignificant 0xposure work to undermine "learned• inh:U, 

,gainst sexual violence, While "adult men's magazines" hi 

Jeen the normal focus of experimental investigation, the m, 

;h-9y co•\tain is sufficiently arou~ing, and sc1fticiently 1 

~e,isonalJ!e i1~fenmce that these findings JffO applir;able t, 

;s .:.1 class. Thus the Badg:ey c,,n111litte~: in Canadu L;ond th, 

,e!'.'cent more frequent even tnan any torm of ,;issing. 60 

6C !:'-aJgh,y R,.port at 122 ✓, <Jt cours1;, qra~nic d€p l 

.f ge:,i•·alia of nud,0 mo,j,,ls in such ,~1gazi:1es - often •,iltl: 
·:air shaved - s~rves as well to ra;:h1ce t~;,,;e sh(H,m to the 
,f •sexJal ~bjdcts", This ge~ela~ •l~scriptio~ of m~~• 
JV?! ,.,1~ter! by Baron and SC raSJss-ancfofhers shouL1 not r>e tt I 
;.p~cific to any ~ of them.. Indivi.du;.l di 1:t,2,nrnces in J 
inu style and content may be crucial. 



th6r research is clearly indicatod to determine the effect 

f~iling within the range of ~atcrials as to which cur 

,,rimenta! and clinical evidence is hi~hly relevant. 61 

Evidence Against Causation. Stuc::J. es of bt:)t.h a.r:o• 

atticudinal effects of viewing nonviolent mat~rials I 

JiH,xual v1 lence, What is the eviJence a;-:z.inst sue 

,ect ion? If substantial enough, such data might precl 

:ulng any opinion about the plausibility of the causal 

Jested by the c<:rrr0lational data, in ·combination wi tL indi1 

,trlm0ntal and clinical data. 

11nfortunately evidence which contraindicates the exist, 

1 cauae-and-effe~t relationship between nonviolent materi 

sexual violence is slim. Short-term exposure of nci 

, jects to "mild erotica" has been shown to h;c'.'e ne<;;1igible 

cases positive} effects on ~~ressive responses _c~ 

Jen in tbe la~orat~ry.6 2 As discussed above, result! 

,:t-tnrm ,1xposura to highly arou,,;ing materiel have be,•:i to 

Long-term exposure, howe~er, which sc,,is 

:Lus At;el \ i9B5} !:ocused on ,;,,ch reaterL,l in his s 
:;ex offendet,s. Aa discussed atuve, i;;_upr_a, text to n,nes 21, 

!,'.,el' s findin<_;is are c::,:::i·,<11ent b:Jt t'rDuoling. 

62 See ~~nneratei~ '1984, ➔ BOA). 
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,o disinhibit subjects regarding sexual violence. And of c, 

:he reaction of paraphiliacs even to brief exposure to 

,,rotica" is far from clearly ne1,;1ligible; H anything, the H 

;oint toward some use of such material by sex offende 

Initiate and maintain the deviant fantasies which help p,.url 

:oward more offending behavior. 64 

Nor is there substantial evidence showln9 !?.!!l!! 
~ffects of •standard• nonviolent pornography. It is cru<: 

mte that when asked whether exposure to pornographic mat.s 

Jan ever reduce commission of sex crimes by paraphiliacs 0 1 ' 

long term$ Dr. Abel responded with a flat denial,65 The 

::ominittee found, on a more general level~ "there is no r~, 

Jocumentin11 the beneficial effects of pornography," a prop( 

:hat is somewhat misleading but generally true. 

rnd sex education settings, research by Dr. Abel 66 and i 

;uggest that such material may be useful, and the w< 

ire overtly educational or therapeutic may be substan 

'harmless" even when viewed outsido a controlled envir(: 

;tudies for the 1970 Com:miss ion found that some sexual mai 

1elped ease sexual tension and promote ~liberal" atti 

;oward sexuality - a result that may be seen as "benefi 

64 For a discussion of the evidence on sex offE 
)resented by Or.Abel and Dr. Marshall, ~• supr·a text to 
.:1-24, 34-40. 

65 Houston Tr. 100. 

171 



~rd:.in9 tJ.> one•s. ba.6ic -rtsc~1mptir:ns r·sgardin.g sexual m.orali 

wi~h regard to strongly 3rouslng, n8n~iclant materials, 

Ab,~l 'i! jur!gr~ent concerni.1-1 sax o:r:~rv::ecs and th~ Fraser 

e1;1's findings about .:lrn 9eneral i,upulatizm slilem wi:;11 foan< 

II!t Ccncluci.on 

Ultimdtely the e~pirlcal eiid~nca suggBets the follm 

.:lU$l.'>ns: vie,,n.ng nonvl<llemt, 1H,xual.ly expli,.'.it !l1;ittet 

;Lla:r- to ..,i.dely ci::_'(:u.l.ated ~adu!t ra.a-:Jazi.nesllt is- stati.stic,: 

1dn9 has it "sex-ma,:iazinE> circulation rate" 45 percent hi~ 

11 Montana's, with a rape rs.to 57 ,iercent hiqher, BarJ 

That re'!.at.ionship is not only highly siqni: 

and constant frwn year to year, but it is not •spuri 

n other potential •third fact0rs» are considered. Eviden 

,r~ tmth ,;xperimer,tal and c:liric:i.l stt1s.iiee dE>monstrates at 1 

J possible ways in which that correlation might be explaine 

( l. ;, through th.a sirP.ple- li.rousa.l p.cope.rtit~s of 

. :ria.!.6, :,,nd (;U thcom;:h t'"tei,: .iisinh.ibU:.in~r q•;aUtiP,S, t: 

~ci.ty to chan,Je att'itudes rc9.ardin9 so.xuaJ agcJr(~-ssion .. 

ts. point 1 littlf~ or r-o evi(-ienc:i.~ <.t.,,xi.sts ..-,-hich shcn-1s 

12ficial etfects of such materials. 

IL is useful Lo consider the weight of this data aga. 



findinq that sexuallv, ---~ ~ 

~unclusion we hari no correl•tinnal evid~nce de~onetra 

''roa:.-;.iorld'' statisti .. :::al r"'l.ationship oetween t.b+=1 sat,H'.'i 

l:ly c0nt!:"ast, the experimental evide11< 

s,"xual ly v 

:han is •sta11dard" nonviolent material. {Abel, Barlow, Bli 

; Guild { 197 , ) 

On~y a well-i~unJej intcicion that dire~t depl 

,)f sexual viol.::nce are 1tore likely to prod.ice such v:. 

"iohmt materials; the evidence from social science is a: 

dTlb i \fa..:6nt o-.L the iss US· <ta 68 

67 Chcci< (19851, Indeed, 2heck found t~at er 
·1easures sex'.lally violent t,aterials produced less "n,•. 
E,:(,~cts" than "dchumanizi~'J pornograpby" - although x 
'si;;nitica:-it" margi:rn. "Eroti,:a•, of ~:ourse·, was alsc t'oJ 
to be "significantly" different in its effects r:ru 
,•xposuro". ~, ::n:pr.51 note 52, 

6B It is '>Std:ul, as well, to compare th•0 strength 
~·onclusirrns in this area with those of ti-le l\dviscry C011¾7li; 
the Surgeon General in an area which was at '::he time si:n 
contentious and diffi~ult - tha health risks of cig; 
:!"toking. The evidence n·lied on for th,:, Cor·s:11i ~-tee's con: 
,·as ov0rwhelu11ngly corcelati.zrnal - showing higher d~a• 
illness rates among snokers than in non-smokers. The :::cm 
recognized fully that correlatlonal evidence did no: 
:ausali<:y and l:,oked to arcimal experi"'lent,,;, clinic;d da!. 

1n 



' widely different backgrounds and substantially differ, 

15 about what constitutes •proof• of a given fact, we, 

1ly unlikely to reach consensus on highly disputed questioi 

, regard to the relationship between sexually expllc 

, rials and sexual violence we will each carry away differ, 

,ls of skepticism about the state of currently availat 

And we will know, too, that our stated conclusii 

:he obligation to state, not as scientists proclairaing "fa, 

as policyaakers confronting risk and probability, that w 

ta1lation and consuaption of materials similar to "adult me. 

J.at sexual v iolonco. There is at least a substantial bas 

1ulation studies* {i.••• retrospective studies of smokers 
rol group•). en'l of the Pub. Health Serv. lJ 

: . of H.E.W. 21:i- regard to lung o,u1cer~th 
,€1onai forms of evidence were sufficiently supportive of 
• elational data to allow the Comraittee to com::lude t: 
I igarette smoking is oausally related to lunQ cancer in me 
• regard to wouw:n1 the data allowed the lesser conclusion t 
data •point in the same dh:ecticm." Id. at :n. As for he 

1 ,,uies, the Cowui!.:te:e found that there ;u.isted a str, 
: elation rwtwei.m coronary disease and smokin9, but found t 
currt.nit explanations for causat.icm from e1tperimental 
#C evidence ~do not account well for the obser, 

:ciation•. td. at 327. Instead of throwing up its hands 
face of ~ifffiult and conflicting evidence the COl'lnittee s 

;ly: "It is ... lllOre prudent ti'} assume that the extablisl 
,,ciation between cigarette smoking and cori::mary disease 
u1tive meaning than to suaptmd ju~i;ieaent until no un.certa:l 
sins ... Id. 

It would be preauaptuoua to compare the quantity 
jence before us vith that reviewed by the Surgeon Gener.,, 
mdttee; research on •pornography• is still in its inf,m 
our reaponaibUity to be as prudent as po11•ible is the sa 
the correlational evitlem::e before us eol!lbioed with at hiaH 

1tantial strain of experimental and clinical data make 
c,ent to advise the public of the risks of the materials 
51i""itati•tical data do exist. 
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if not a preponderance of the evidence, to Jt?Ueve th 

naterials are a part (it only a ;;r;all parU cf the axpl 

AcknQ1,1led-;:ie111ent 

I a".11 deeply gratefd to Dr. f'.dn& Einsiedal, The Com".\ 
,ion's s'::c:lff social sci,:mtist, for l10r revielf' cf, ar:d c 
m, the pn1:Uminary versions nf this stateinent. The foi 
~eprese:n.s, however, only my own vi 1,.rs anf\ not '.'lec<~ss<1::- i 1:{ 

All ruforen~es in the ~ext and notes ace to studids c 
;he Report on Social Services of the Coirmisaion, except 1 

'ull citation is given. 



Personal Statement of Commissioner Fr•d•rick Scbau•r• 

Pornograpby, in It■ ■oat aaplicit and off•n•iv• fan 

1tnoa our attantion in a way that few other things do. It 

-~. before our eyes, and in our ~inds thereafter, and ita v, 

• mess makes it hard to ignore it and hard to be diapaasioni 

Most htportantly, the way in which the pornograpl' 

t demands our att•ntion makes it hard to generate that :ttn 

t.,t,u-:hment that, how.;wer peraonally difficult 1 is an essent. 

:,quiaite of open-minded and intellectually honest inquiry, 

alaven of us find ourselves on this Commission for differi 

,.:nis. Although I consider 111self at1 moral ae the next pars: 

.wre moral than most, I do not deceive myself into think 

; my appointment to this task was a function either of my , 

ility or of my ability to identify, to reflect, or to sp 

the moral values of others. These are iaportant functio 

I am gratified that they have been represented on t 

,iesion, but I have seen my own role differently. 

P..s a teacher in a university, as an academic, and a· 

: lar, :t l:H:1.ve been asked to bring to our work sonw degree 

,ledge, about constitutional law in 9ener~l and the law off 

,ch in particular, as well as some knowledge about the law 

:enity. But to be an academic is not to know about cert 

,gs, or: even to have certain talents of intelligeu 

J taia, or creativity. Nor is it to hold an appointlilent :; 

"er:sity, for it is more than that. It is to be willin9 

sue an inquiry in the most intellectually homaat way possil; 



onclusions without liavin~ to serve an external constlcuenc 

? able to make the best case for the opposing vi~w and 

:>nfront th1lt best case rather than the worst c;1s8, and 

il i in,;; t<, consider t::day t.hat wn,1t enc believec yesterday 

This is an idea!, and it is an ideal that none of ~s 1 

it ic is t.r:e ideal th!lt I take t.o h ... ve <;uided my asp-.ratior 

e .io, k c,f thlo Co:l\mb1sion, an1:i ,•spe:::ially to lv,ve guij 

As r 

±cK nn what we have dona, ta~ pleased witn the way th! 

ith !ssues that have divided us, and that divide so~Iely, ~ 

,ve been able to agree :m a great deal, we have hee n ah 

:ppresses ~isagreenent. 

fractions to it, 1 bBlieve these isirnas are importarit, or E 

ould not have agreed to serve on this Commission, but f 

hat is even mo::f~ i:np:>rtant is the nature of the in,:,ii.:iry a-

1' oub.U:;; discourse. It is not a nocesaary truth that the 

,ts to be divided into liberals and conservatives, good gu 1 

c.d 9uys, react ionarie.c; and radical5. ~or is a necessary 



ad:}ectiv~s must substit,ute. foi. -(Jnolysi.s, that a.11th 

rs is what can be surnmaxi;,,e(! i•1 ,, headli1ie or a three m;.nu 

seg!'lertt, !Hld that one goo(! /,fLIO~E- i;1 better th,.n a •1ttnd1~ 

of careful thm.:g!.t.. To rce ,:n:r pco;;Bos and our ;inodl.l,:t i1, 

,;tion of mucil that is worst ,,t:,out ti1t, natur,,: .,,,f pub] 

It trusts the publi•: 1;,> un<,e!:"atand difficult iss1 

ile various positions c;;rn b0 ox,,l3inad. tt .:ruets the pub] 

ad and ta understand a large 6~u~ot of faccual ln[ormatic 

icorde a9::eement, where it exiets ,,;i\:h-.,iut exacet·t>ating mir 

,·ranees, anti it recor~1s -jisagro..:1:~ent •;1hert, it cxlat:; witt,c 

m;J con1pell,:d to t:edu,.:e &very se,-i.ous diaagreemer,t t,;i wh0 t 

1•ho lost, 

su.mmariz,1d, to be ttought abo.it i.:ather than use('.! as rally l 

or flaq of batt.lo, and to be as mucb the bBgirrning of s,iric 

ussion and debate rather than the end of it. 

Ni:.me of ud cart be expe,;tert to agree with every word, ev, 

, , .:veqr fact, and every r~;;omo(,mctation c-:)ntained in th; 

,a, Discussion has resolved ~any of our differences, just 

188 created new ones. Yet we expect to continue think 

c this issue, just as we expe~t 0t!1ers to. We deal here w 

esue that. involves sex, physic&l h2rm, privacy, mo.rals, 

.c0m,vtmt of a ~,ol'lllr.unity, the idi\ea of comn,unity itselt,-

t 11s of wo:~en, sexual pr,e,ien~ncil' 1 a.n<l a h<:ist of o-::her ise 

: divide this and other soci9t~os. Faced with these divi-

1s, we c:oulcl have yelled at ea;::h other, :::ho.sen 1..p sides, 

;ed for further reasons to dis:a,;p."ee. But th8 .. orld has 

t ta<;Je of people who are looking to create or to accentu 



.vi Ail l to ry 

out and trying to under 

this, and we have succeeded 

Lhe 

here seerus 1 tt poi t to 

nk I part 

not 



1tement ,,f Deanne Tiltor:-Durfee 

My •ntire adult lite l1a& been soent in the field of ( 

As & res'.llt 

,·specti•1es on the effects uf prrnor::r:1phy h.A?e be,~·n pr 1.'\'H 

•:used on ho~ t~ese materials affect children and 

nilies, However, in the cotu::se of tne past ye,n, it has b: 

•~u::.sat·y tt, wxpanG the bcundarie!'I of my concerns to in 

··related issues such as adult v1cti.mizat (on in th,1 ;n·<::Jduc: 

J1<1v ;.oral ,:,;;feet& from tJ10 const.1rlll,)lion, and crimeii r~la;:1 

,., ;)t::)ductio:: ,rnd consumption cf pcrnot;!:apt~y. Morec1er, be 

.::cedJb:e an,nly<iis must ::-ea halanced one, I h'llTe fot 

Iti.:.:&1 nee:1 tn weiqt. cl'lrl!"fully ::.he impa:::t of Ml}' re,~o,,u111;,r1d 

~t. m.igtlt threaten tt.e inte,;irir.y o[ r.Le First Ane110111e1 

,1ecessa..:ily limit choic,:,s avzdlable to U:1~ A.mer1cocn p..i!':,li.::: 

I ~ave ~o dJU~t the: there is ~ery re~l har~ ces~ltir1) 

pr--o .. 1'uction*" distribution e.nd consunptiort cf some po.rt"Jcftr; 

, it£ un;terstanJably, n,e nature zmd degree of tiv harTn r;as 

:!i.cult r.u d6fine. 2t is posR~ble Lhat cstab.ishmeat 

LJSa a~d effect re:ationahir has ~nd always wi:1 ba an imp~ 

. )le t1.1.sk, gi?e•1 the hrnnan Yariabler1 tnvolvAd, I•1 any cas, 

; clear Ll,a~ h_rms )t: Gen9fits ft0~ =0~2umpt~,n ~an~: 

! ·;eralize1 a:::curately in that !·eacti-,r:s t" ex;:.1 icit raat: , 

lU. depend on tt,e basic attitudo;.s, situations, self-con<· 

H'ltal nealth, l!Uoport services, and rersonal and s," 

)~ortunities nv,;i1.dbj.e to ;:,ach i:1(!ivi<1ual cot,sur,,et:, Cert.:. 

~re 8>,::.potH.lt:'e t-c pcrn.(>;:Jl""'t;;pl:.ic. mate._::-ials ,·J:Ja:.i: l'.io:: cc,,:Ja_t,r:; ...:-r:i 
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>tee that s,1ch a connect ion would rrmder each r;ommissi< 

1tential sexual daviant. 

:r~ is tLerid:,,:;r~ i!'!lport,HH. te acknvwle1c;;e th<1t """" 

·cicntif.ic?t)jy sbtJW that exp()f.PW!:*~ tn se""1a)ly OYpliC"it l"'~t• 

ligation ~c protect those whu are vulnerable to ~icti~lZi 

str:eution of ,)ot:novraphy, eod to prov t de, methods by 

•1trn.(:nit.ie~ c~"1 µ.resc-rve tt:0 qunl.i~y 0-f tt.eir noighborhce:(16 

,Ii.l.l '✓ICT .i':H& 

I wish to focus on the victimizatio~ of children for s1 

asons. 

cause 1 t;elieve children ace ,,ftNl 9iven P"'tro,,izing s1 

t little 9Pn~ine respect as valuable members of our soc 

,d thir:1, because .:::1ilJren 0.r0 <.:l-'arly t:10 ir.aal vuln0;;ai; 

1 who may OB affBct~,d by pornc,yraphy. This is not only 21 

thair developmental limitations, but necauso thara 

sumption that parents or other Lrusted caretatars can an( 

Moreover, I believe that the ro0ts of so mJ 

e demand for pornography and the exploitations i: 

oducti~~ and forced eonsu~ption of pornography !le i 

ildhcods of those involved. 

Because children are such defenseless an':! quiet vie 

d becauss tbosa wbo expl<.)it them seem rar0:y to roeet the f 

areotype of the •child mole■ ter,• the very existence of 



n1al exploitation has been the very slowest of al1 offense 

rga. There l• ■ profound reluctance on th■ part of 

,rican public to respond to this tra9ic dilemma. This rel 

a disbelief that this ~ind of thing could happen, a lac 

• fidemce in resources available within th■ ,nn:ious social 

;al service systems, and th■ suppreeeion of painful m1ffltori■ 

part of adults who the119elves suffered as child victims 

were neither believed nor rescued. 

As our social and legal systems have responded ta 

ar9in9 revelations regarding sexual exp,loitation of childro 

<1,wcn trend has been that the ages of the victims have !:m 

mger and yo,mger ♦ Although w■ had begun to acknowledge 

11lity of the exploitation of a<:'!olescents in the productic 

rnograpny, we found that pictures of pre-pubescent child 

::idlers, and even infants in sexually 9Xplicit depictions bi 

creasingly preval•nt. This trend toward the im:::lnaion of 

ng children in pornography correlates witb an identical t 

th• physical ■bu ■e and sexual exploitation of chil 

·oughont the country. 

Recently~ communities throuQhout the United States 

in shaken by disclosures of major multi-victim 

.ti-perpetrator child sexual ■olestatlona within preac 

•.tinoa~ From one end of the Country to the other, childrer 

Hin9 forward .as young as three ,md four years of age to r, 

orie• strikingly and frighteningly similar regarding the 

·H,l and p4ilrverted sexual atn..isea iraag i nab le I perpetrat•~ 



usted caretakers and responsible members of the commun: 

ch time one of these cases emerges, the .tocal coaaunity an< 

cial and legal systems are so overwhelmingly siu,cked 

,credulous of what they are hearing from these tiny youngitl 

,e process of intervention and prosecution is awkward, 

,~ally unsuccessful. 

One common theme that emerges repeatedly is the statE 

the children that their pictures have been taken in sex, 

:plicit :i;n:ntes while involved in perverted sexual activil 

.:u.n: children have spoken of boxes of pictures being cat 

•ay just prior to police searches. In my opinion, thet 

ttle doubt that there is• connection between the ritual: 

,leat ■ tlon of the children involved in the m■ny all 

,:}'school multi-victim, multi-perpetrator molestation cases, 

child pornography market. However, since we have fails 

iacover pictures to substantiate this belief, the exist~ 

d:1.n:e, extent and those responsible for this market hav, 

#n determined. The recommendation for a national task 

1 study possible relations between these preschool sexual 1 

,d an organized child pornography market is what I considet 

the moat significant recol'lll!landationa in this report. 

Many other recommendations included in the Cl 

rnography section ar* particularly encouraging including t 

ich strengthen support services for the child vicl 

Roland Sul'lllllit, M.D. Too Terrible to Hear, Novambat 
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sltlz• and l ■prov• tb• effectiv•n••• of legal/judic 

, ::.ed,n:es to accommodate the child victim, arul those wn 

vide children with information and skilla to prot 

, iselves againat those who might exploit them, whether or 

i perpetrator is a stranger, trusted adult or a parent 

~'.LY LI FE EOOCATION 

I truly believe that a significant measure in 

tection of 

, loitation lies in the incorporation of family lHe prepare 

, 1raltls within school systems. This is a concept which 

, :>sad by som• of my fel lzy,; Commhsion•rs, and certainly ey : 

·ints in the Qeneral public. However, the challenge of rai: 

1 Lthy children is perhaps the raost significant task that 1 

faced by the largest number of students in American school, 

\I• percentage of children who b<:H.::on.e involved in pornog:r, 

i prostitution have run away from violent or exploitive horn, 

1st reported child ■ola■ tation is perpetrated by• fa1 

In other words, H we depend completely on pare 

Ldiutca, ourny children will never receive the t:>enefi! 

t-:;n::mation re9arding their rights and responsibilities in ma 

,aonal choic•s and the requirements of healthy parent 

:er children's own h11althy experiences at home can be enha 

age appropriate cur:d,culum which clearly must respect the 

2 !JC.LA Buah Foundation 'Report. Status Off9nders in 
1eles County, Focus on Runaway and Holl.eiess Voutfi (l9U5). 

3 Child Welfare League tif America. Too You :ii to Run 
Status of Child Abu•• in .Aaerica {1986). 



spondents intervi,,wed by telephone, 1 u 9 

Comparisons between the Gallup data, where appropriate, will 

made with the 1970 Commission survey {see Abelson, et. 

70) to examine any observable change. 

The 1~70 Commission survey used face-to-face interviews from 

Druary through April of 1970 with a random sample of 2,486 

ults and 769 persons aqes fifteen to twenty {Abelson, et. aL, 

70}. For pta-poses of co!"!lpiH:ison with the 1985 sample, only the 

ta from the adult sample for 1970 will be used. The Newsweek

llup poll vas a tel.sphone survey of 1,o;rn adults conducted in 

The 1970 survey was a far more wide-rangir.9 survey coverinq 

host of areas including opinions on the affects of sexually

pllcit material for which lH'.lme directly comparable poll data 

e available from the Newsweek poll), the respondents' experi

cas with sexually explicit materials, opinions on different 

teqorifH, of sexual exp1-icitness, attitudes toward legal and 

her forms of' control., and atU.tuch,s toward different cateqories 

sexual explicitness. 

[n contrast, the Newsweek-Gallup poll was much more limited, 

nsisting of eight questions, Par p~rposes of additional 

1119 surveys such as this Gallup survey which employ 
robat,iii.ty samplesn are qenerally accurate within known limits. 
at is, the sample results can be applied to the population as a 
.:ile within the sampling tolerance ranges for a given sample 
i:e. For this sqrvey sample size of 1020 respondents, sampling 
ror is three percent. In practical terms, if we could contact 
ery member of the population being described, the •real• 
~c■ntage would be within plus or minus three percent of the 
served per,:::entaqe for the sample, 



,, . ... . ,~~ 
•.. :v~~•1••< 

) r }j' •. 

comp,u::is~n. + a U11 national Gallup poll provides am:ither tn 

point which allows coaparisons with a 1985 question on t 

applicability of national versus local standards. 

Any coapariaona between the 1970 and 1985 findings should 

made with caution, given the independence of both surveys and t 

fact that only a few questions were exactly alike. In tho 

areas where questions were exa•ining similar issues but were n 

worded the same, only the question• which were more narrow 

defined for the 1985 survey were im::luded and any resulting e.n 

would be on the side of conservatism. The distinctions betwi~ 

direct and indirect coaparisons are carefully noted. 

objective is to note whether patterns observed in 1970 contill 

in 1985. Compariaona will be made in the three areas: 

public exposure to sexually explicit materials; (2} percepti< 

of the effects of pornography; and {3) opinions on the regulat: 

of pornography. 

1. Publio Ell(? sure to sexually Explicit Materials 

The data from 1970 and 1985 are conrparable only in a Hmit 

way because of differences in the materials mentioned and chan; 

in technology {e.g., the widespread use of cable and ho 

videos}. !n 1910, for instance, the respondents were asked 

respondents were asked whether they had gone to an x-rated mo\ 

or bou9ht/rent•d an x-rated video cassette~~!.!!!- rear. J 

HHJS respondents were asked if they had "ever read" m,M}azi" 

912 



ike Playboy or Penthouse, whil(~ 1970 Ci~spondents were asked if 

hey had seen ot read a maqazine •which you regarded as 

ornographic, M !>.gAin, we note that this is a loose comparison, 

nly afforded by the fact that the 1985 question is ll\or➔ specific 

n nature and, therefore, ,l mon:1 conservative estimate, 

In response to the question whether they had seen or read a 

1gazine •which you regarded as pornographic,• one in five in 

970 said •yes,• with twenty-eight percent of the men and 

Jurteen percent of the women responding in the affirmative. 

::,wever, half of the rurn and a third of thrr women in this qroup 

He unablrr to recall the title. Of those titles mentioned, it 

ts clear that th"' tern\ "pornographic' emtn:aced a wide varhity of 

~terial including Cosmo12olitan, Esquire, Good Housekeepim;i and 

,dies Home ]ournal (A!)elson, et. al., p. 23}. 

In conLrast, two thirds of the 1985 respondents had read 

layboy or Penthouse at some time. Over a third Sdid they 

sometimes buy or read magazines like Playboy• (37%} while 

1irteen percent said they "s(,1n,;itimes buy or read magazines like 

istler. w 

In 1970, fifteen percent of respondents said they had seen a 

,vie they regarded as 0 pornographic' in the past yeac. Again 

1e range of titles mentioned included such films as Butch 

1ssidv and the Sundance Kid, The Graduate, Easy Ridet·, and 

1nnie and Clyde, in addition to titles that could rrore likely 

111 in the Radult• nmvio category. On the other hand, less than 

•n percent (71) of the 1985 respondents had been to an X-rated 

913 



: ference between tbe gue■ tian■ asked at both ti■• point■ 

:lud■■ any conclu■ion about any increase or decrease in film 

1wing in the last fifteen years although the media for 

,eying adult films certainly bas increased. 

In 1970 as in 1985, men, younger individuals, and those with 

, ~ education were more likely to have been expos1,H.1 to sexually 

, licit material tl:um women, older respondents, and those less 

1,;ated (Tablas l and ::n. The difference$ in exposure between 

, and women are fairly large both in 1970 and in 1985 but ■re 

·•:icularly striking in 1970. 

At what age la the average parson first exposed to sexually 

dicit material$? Abelson, at. al. 0970} found that aoout one 

five •■ la■ and about one in ten fe■■ les had their flrat 

11,sura by age twelve. By age seventeen, over half of the males 

1%) and a third of the females had bean exposed (p. $}. Those 

:,eed earlier also tend to differ from those exposed at• later 

~Young adult•• collaga-aducated people. tho■• •Ith 

ilttivaly liberal attH:udes to•ard sax, and people who have 

; adem;:ed tfrv& 1UOst erotica recently are all dieproportionately 

: e likely ti.Em others to have had their first experiencea llllith 

:tica at a young age• (p. 9). 

No comparable age-of-first-exposure question was asked in 

,, 1985 Newav•ek-Gallup Poll. A fe\1f other studies have 

dlady examined these questions and the results may identify 

914 



y changes which have occurred since 1970. 

Gebhard ( 1980} coTTq;,ared data collected by the Kinsey 

stitute between 1938 and 1960 (using only the data from white 

lea and females with at least some college education --a total 

4,388 respondents) to a much smaller nonprobability sample of 

dergraduate males and females in one university in 1975. By 

tiparing rssponses to questions on age and source of first 

owledge of such topics as coitus, pregnancy, fertilization, 

nstruation, and venereal Jisease. Gebhard concluded that 

1ildren and young people aro learning the basic facts about sex 

considerably younger ages than did their parents and 

sndparents• (p. 168), 

For exi'1mple, over half of each sex in the 1975 sample knew 

coitus by age ten whereas only a thlrd of the earlier sample's 

nales and half of the males had this same knowledge at that 

~. By age eight, thlrty-0ne percent of the males in the Kinsey 

nple knew uf r,reqnancy compared to sixty-three percent in the 

75 sample; for females, it was thirty-one percent versus 

fenty-six percent, respectiv~ly, 

A second finding of this study was that sources of early s~x 

:or'.natlon <tppeared to hav,;; shifted slightly in relativ,a 

~les but to a lesser degree for the more recent sample, with 

hers and the mass media becorninq more significant (ranked 

ond and third, respectively}. These results, however, are 

1ply sugqestive because of the difficulty of generalizing 

9\S 



fond these particular groups of respondents and the limited 

te of the 1i75 •••Pl•. These data also gave little indication 

whether ffmass media• includes pornography. 

Another more recent set of data based on a national 

: :ibability sample of 1011 r•spondents is available from Canada 

'.,ecki 1985j. The Canadian results show that adolescents, ages 

1elve to seventeent report most frequent exposure of 11exm1lly 

?licit fare. As Table 3 shows, two in five twelve to seventeen 

: ,n· olds view such material in aov~• theaters at least ,:mce a 

:~th; over a third {31%) see similar material on home videos 

ith the same frequency. 

These results should be viewed with caution because of the 

iall rn;1111b<:H'.'S in this age group. The 1970 survey data demon

:rated a similar pattern. Resp<mdents in the 1910 aaaple were 

,ked how many times during the past two years they had seen 

1otographe, snapshots, cartoons or movies of. a list of eexuAlly 

iplicit items. Adolescents reported more frequent exposure th,m 

iults~ with Uu:ee in ten of the adolescents sayino th•y had seen 

JCh material six or more times in the last two years coapared to 

~@ in four adult males and one in seven adult females. 

In coaparing his results to the 1985 American Neveweek

:llup data discussed above for coaparable queationst Check found 

, rallel reli.n,lts at least for sexually violent material. Results 

1 nonviolent fare could not be compared because of the differ

ices in qu•ation wording. This czmalatency and the fact that 

,er eighty percent of the sexually explicit material in Canada 
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Tl!lble 1 

Previous 8iq;:iosure to Sexually 8xplic.it t>laterials, By lVJG 
and GEH1d.e-r: 1970 CoE11Ui.ss.ion Survey 

n 

nen 

Ye-s, have seen 
sta9 movie 

Yes, have- seen 
skin flick 

Yes, have S('Hfn 

stag movie 

Yea 1 ha\.te seen 
skin flick 

2.1-29 

11 

15 

30-39 

28 22 12 

12 5 

4 

1st ion: #.There are s<.nne mov.ie.s called staq movi.es or 
·ies. These are not sho,,m in n;H;iular th1&aten:s, but ar0 
priv~te homas or private parties or at club meetings. 
ever se{,n stag movies or party m,:)vies of this kind?" 

27\ 

l 

l 

party 
shown 

Have 

ist ion 1 "N.,arly every city has one or rnore theaters that 
cialize in st,owing movies that feature a lot of nudity and 
rgestion,s of sexual activity, Tlu,se m.:wies are sc,metimes 
led 0 skinflicks'. HBV& yo;,, ever seen these Jdnds of films?" 

.ble 13, Al::mlson, et. aL, 1970, p. 17) 



Table 2 

Exposure to sexually Explicit Material, By Age, Gender, 
and Permissiveness: 1985 l'ie...,sweek-Gal.lup S,n:vey 

Men 
Standards Standard 

18-20 30-49 50+ Stricter L<ass Str 

Ever read Playboy 
or Penthouse 91% 92% 70% 17'4 88% 

Sometimes buy/read 
magazines like 
Playboy 63 58 29 29 61 

SO!lletimes buy/read 
aagazines like 
Hustler 28 24 11 H 26 

went to x-rated 
movie in p11st year 12 9 6 J 12 

Bou9ht/reoted x-rated 
video caslllette 
in past year n 14 13 

ar,! 
18-20 30-49 50+ Less St:. 

Ever read~ 
or Penthouse 64 62 28 u 61 

Sometimes buy/read 
•agadnes like 
PlaXb?X 40 n 18 :n 

Sometimes buy/read 
aa9adn•• like 
ffustler 15 5 0 3 8 

Went to X-rated 
mov.ie in past year 14 4 .3 3 8 

Bought/ranted x-rated 
video cassette 
in past year 12 .9 10 

N "" 1020 



Table 3 

Frequency of Viewing sexually Explicit Films in 
Movie Theati:n:s and on Videos, By Age 

(Canadian National Sample) 

er 

times/yr 

tO .. or more 

: times/yr 

1e. or more 

,rnn 

I~-I't 

28% 

22 

39 

12-17 

32 

22 

37 

921 

Movies 
18-34 

34% 

44 

12 

l3 

:n 

23 

35-49 

48% 

35 

1 

50 

25 

55+ 

74% 

12 

4 

83 

1 

5 



Public Standards of Acceptability 

The 1970 Comrnisaiun survey examined standards of acc~pt,u 

for various categories (,f explicitness· in two types <:,£ medi 

movieJ and print. Table 4 shows that there was slightly great 

tolerance for sexual explicitness in the print media than 

movies {if ons compares the percentages of persons advacatl 

total bans on various categories}, The print category presentf 

problem since it does not distinguish between textual and vis, 

or photographic material, which might bo found more often 

books and maqazines, respectively. Restrictiveness a 

respondents might ~onslder normative. A reanalysis of the ! 

survey data does confirm this observation of acceptability ha 

on perceiYed normativeness and, in addition, show,:;d ti 

judgments wore also relatqd to c0mmunity size and med: 

(Glassman, 19781, 

In 1985, slightly different distinctions appear to be m 

!Table 5). Greater tolerance is shown for film (both theater 

video tape cassettes) than fur print, with the public more lik 

to suqgest no restrictions for the former, Whil0 the sur·.;ey d 

not use the wider range of distinctions of sexual activit 

provided 1970 resp,)ndents (a limitation imposed no doubt !1ecd 

of the telephnne procedure), the three categories used nud: 

sexual relations, and sexual violence provide a suffici1 

diverse range of themes, The data clear.ly show qreater t<)len, 

for· nudity, with a majority maintaining that restrictions ah,, 



There was least tolerance for 

What has been c:J1llod thr1 "VCR rnor&lity" is also v0ry 

ch in ,~vid.,;nce here with more than a quarter of the n,spondents 

tinq for no restrictions on X-rated video tape cassattes. 

arly one in four respondents did not object to the sale or 

:1tal <,f video casi.ett<?$ f,ret,,;rinq sex,_;al viole,,ce as lGn9 as 

ete is no public display. 

These differences hre clarified further when one ta~es into 

count the respondent's a~e and gender (Table S}. Tho young are 

early l0ss opposed than the old, and men wore than wc11,hln, these 

tterns appearirn;i -with fairly high consistency, 

There also appears t? be some inter&ction between these 

roographic charact2ristic$1> Cre.atBr numbers r;f older men tend 

n over fifty suggesting no restrictions on materials ~cross the 

ard. The gap between men and women narrows significantly among 

unger respondents lthoae between eighteen and twenty-nin0), 

th women just as l iltel}• as m<'-~n to favr:>r no restrictions on all 

terials eKcept m&gazines with nudity &nd the sale or rental of 

deoc&ssettes. Men were more likely to favor no r0cstrictions on 

ese materials thiHt women. 

Has there Deen &n increase in permissiveness in the last 

fteen years7 Again, while some of the categortes between 1970 

d 1985 are not directly comparable, a reasonable comparison can 

made far the category describing depictions of s0cxu&l 

923 
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int~rcourse. ft)r the 1970 sample, O:'lly four percent advocate,: 

restrictions on depicting intercourse in books and magazines 

the same percentage advocated no restrictions for movies as we 

In 1985, twelve pe~cent advocated no restrictions en ~•agszi. 

that show adults havinq sexual reL;Jtions." T1oenty perc 

favoi:e<l no restrictions on ~theater sh,-,win9s of X-rated movie 

The assumption we make hare, of com::se, is that Nost r<1sponde 

associate X-rated movies with depictions of sexual intercou 

but these co•nparisons are made with this caveat in mind. H 

the exception of sexual violence in magazines, the percenta, 

opting for no restrictions on various cateqories of materials 

also higher in 1985 than in 1970. 

Finally, the 1985 sample was asked whether there should b 

single nationwid0 standard or whether local communi tj' standa1 

should be applied. Comparable data collected by the Gallup p, 

in 1977 provides another data point. As Table 7 shows, resp, 

dents in urns were almost evenl!!' divided on whethor a national 

community standard shcmld be used { forty-seven pen;ent ve:r:1 

forty-three percent). The numbers who prefer to see lo, 

community staiHlards applied have remained about even in 1977 

1985 -- about four in t1c"n respondents, There were as ll'lany , 

indicated standards should be stricter in 1977 as in 198! 

forty-five percent versus forty-three percent. Additio1 

analysis shows that those who indicated standards should 

stricter were more likely than those who said standards shoul~ 

less strict to favor application of a national standard (55\ 

924 



%c). Six in ten women werH .slso likely to favor a stricter 

andard compared to four in ten men. 

In the last year, this gap between men and women appe,u::a to 

ve lncreas~d even more on the issue of restrictiveness, A 

ahingtan Past-ABC News survey in February, 19861120 asked the 

gstiont "Do }'OU think laws against pornography in this country 

a tao strict, not strict enough, er just about right?• 

n, ten percent said they were about right, forty-one percent 

id they were not strict enough, and forty-seven percent said 

"':r' wen'! about right. Amonq woman, on the other han,:i, only two 

rcent said the laws were too strict, while seventy-two percent 

seven in ten women -- maintainBd they were not strict enough. 

noet a quarter (231) said they were just about right. 

1120 The Washington Post-ABC News poll was conducted 
,ruacy 6 - 12, 1986 by telephone among 1 1 504 men and wonHtn 
:ionwide. Th;:; margin of en::or is plus '.:Jr minus three per,,entage 
lnts. 



Table 4 

Public Permissiveness, by Medhtm and Content: l!f70 

In Movies zines 
~ No 

Ban Rest. Rest. nan Rest. Rest 

Sex organs showing 45% 46% 5% 41\ 47% 1t 

Intercourse 50 42 4 u 44 4 

Activities with 62 31 3 58 ,,34 4 
same se:it 

Oral sex 62 lO J 58 :n 4 

Whips, belts 65 26 4 60 ,30 5 

Question: On top of this card are d&acriptlons of sei 
material sometimes shown in movies in regular theaters {founi 
printed material}. On the bottom of the card are some opin 
about who it is all right to admit to movies showing E 
material. (These could be stories in books 1 magazines 1 paper, 
books, or on typewritten pages) For each description on top, 
me which$ if any, group on the bottom it is all right (to a, 
to these movies} (for the material to be available). 

Key: A - None. There is no one it is all right to admi· 
a - It is all right to admit people like me but 

others. 
C - It is all right to admit adults 21 and over 

not persons under 21. 
D - It is all right to admit persons 16 or older l 

not persona under 16. 
E - It is all right to adndt anyone who wishes: to 

admitted. 

(Appropriat• variations in Key made for Print version) 

For categories used above, A~ Total Ban 
B, C & D $ Some Restrictions 

E = No Restrictions 

{Reconstructed from Tables 120 and 122r Abelson, et. al.,l,7C 
PP• Hl2-l03} 



Table 5 

Ne"1sweek-Oallup Survey 

19azines that show nudity 

iqazines th«t show .aJults 
havinq sexual relations 

1gazines thtit show sexual 
violence 

1est0r showinqs of x
riilte:d ir.ovies 

ieater showings of 
movies th<lt depict 
s0xual violence 

de/rental of X-rated 
video oassattas for 
home viewinq 

,ls/rental of virJ,;,o 
cassettes featuring 
sexu0l violonce -

TQtally 
Banned 

21% 

47 

73 

40 

68 

32 

63 

No 1~11b.i ic 
Dh;play 

20 

21 

39 

23 

No Res~v~ 
trictions 

12 

6 

20 

H 

estiont For each item that I read, tell me U: you feel it 
,ould be totally t,annetl for sale to adults, sole: t,) adults as 
ng as there is no public display, or should be sold to adults 
th no restrictions? 

92? 



Medium, Content Type, and Level of Restriction -

Comparisons by Gender and Age: 

1985 Newsweek-Gallup Poll 

A. Materials Should be Barmed 

Maga.dnes - nu.di ty 6.61 9.1% 29.9\ 14.8\ 20.6% 

Magazines - adults having 
sexual relations 26.8 35.6 57.2 3L6 49.6 

Magazines - sexual 
violence 57.7 73.l 71.7 61.,9 81.3 

Theaters - x:-rated 
movies 28.7 22.2 46.7 27.0 39.0 

Theaters - sexual 
violence 57.7 n.1 68.4 53.3 75.2 

Sale/rental - x-rated 
video cassettes 17.6 19.l 42.8 :rn. 9 31.5 

Sale/rental video cas. 
w/ sexual violence 47.8 ,o.o 62.8 49.2 69.6 

u 

76 

87 

(:if! 

8! 

54 

7f 



'able 6 (cont.} 

: i ♦ No Public Display of Matedals 

Men WO!nen 
18-29 30-49 0+ U-29 30-0 50+ 

; agadnes - nudity SO.?% 59.n 43.St 63.9% 54.0% u.n 
,agawines - adults having 

sexual relations 52.6 49., 32.6 53.3 37.9 16.6 

•agazines - sexual 
violence 32.4 17.5 21.1 30.7 B.4 10.1 

!'heaters - x-rated 
movies 40.4 48.4 30.3 46.3 40.1 17.7 

[heaters - sexual 
violence 27.9 23.l 18.4 35.7 16.7 8.1 

lal•/rental - X-rated 
video cassettes J!l.7 43.8 29.9 50.4 43.2 28.7 

,ale/rental video cas. 
v/ sexual violence 33.l 24.1 18.8 35.7 17.S 13.0 



Table 6 {cont.} 

c. No Restrictions on Materials 

Men women 
H-29 36-:U 50+ 18-29 30-49 SO➔ 

Magazines - nudity 41.St 30.0t 25.0% 21.n 24.0t Hi., 

Magazines - adults having 
sexual relations 19.1 14.7 9. 9 14.3 ll.7 4.J 

Magazines - sexual 
violence 7.7 9.1 5.6 7.4 5.6 2.6 

Theaters - x-rated 
movillM, 2.5.0 27.8 19.7 :n.a 16.2 9.6 

Theaters - sexual 
violence 11.8 12.2 Hl.2 9.8 6.1 3.5 

x-rated 
40.l 36.6 25.0 2lL3 24.S 12. 

Hl.4 15.6 15.l U.3 12.3 s 
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Table 7 

Application ot Sta:.dai:ds to Obscenity/Pornography 

National versus local slandards: 

national standar~ 

1:nmunity s0t own standurd 

iouldn't be any (volunteered) 

l 9Tl Gallup 
Poll 

45% 

39 

9 

l98S Gallup 
Poll 

43 

5 

5 

iestior:: In determining whether a tH><lk, i:na9.azinae or movie is 
)Scene, 00 you think there should be a sing le, nationwide 
,:;ndBt:d or do you think eBch community should have its own 
:;,;,;Jard7 

Change in Standards: 

,.::mld be stricter 

,n' t know 

35 

u 

1965 Poll 

43% 

s 

estion: th'.> you think the standards in your community reqarding 
,e s£1le of s,s,xuaHy expli.cU: material should be stricter than 
ey are now, not as strict o:c kept as they are now? 



Perceptions of Pornography's Effects 

Respondents are just as likely in 1~85 as in 1970 

perc.aive both positive: and negative effects from exposure tc, 

use of sexually explicit materials {Table 8}. However, there 

a si9nificant increase in tha numbers who perceive negat 

effects from 1970 to 1985. 1970 and 1985 data in this case "' 

directly comparable since the same cate9ories of effects ;, 

used. 

The most significant changes were in the areas of viol< 

toward women 1 with the mimber of respondents indicating th 

materials could lead some people to lose respect for wo 

increasing from forty-three percent to seventy-six perc<rnt 

those believing they lead some paeople to co!mllit rape or set 

violence increaaing from forty-nine percent ta seventy-th 

percent in 1985. Whether this reflects greater sensitl~ 

toward wo1&en or greater consciautmess of sexually viol 

material available or bath ia unclear. A aliQhtly greater 111.1;: 

in BIBS than in 1970 were also likely to think that aexu. 1 

explicit 1&ateriala provide a safe "outlet for people with ae 

problems* 134% to 27%} while the number of people who agreed 

these could help iB1prove the sex lives of some marri,ed cou 

remained the same {41%). 
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Perceptions of Effects of Pornography 1970 and 19135 
(Percent Saying •rrue•t 

ey provide infonnation about se:x 

ay lead sooie people to commit rape 
3r sexual violence 

ay provide a safe outlet for 
~eople with sexual problems 

'J't' load so1110 people tQ lQse 
respect for women 

~y can help i111prove the sex 
lives of some couples 

1y provide entertainment 

~¥ lead to a breakdown of morals 

1970 

27 

43 

47 

48 

56 

1985 

67 

~stion for l985: "Thinking of sexually explicit rnagazince, 
lies, video cusaettc,s, and books, tell me if you believe the 
Llowing are true or not true:" 

Jstion for 1910: "On this card are some opinions about the 
:ects of looking at or reading sexual materials. As I read the 
:ter of each one, please tell me if you think sexual materials 
or do not have these affects.• Item choices provided the 1970 

~pondents were worded in the same way or were reasonably 
,ilar: "SJ?xual materials provide inforraation about sex," ". . 
lead paopl~ to commit rape;~ ~ ... giv0 relief to people who 
•e sex problems;" ", , , irnprov.:.. sex relations of some married 
iples," " prov lde ent.:,rtainment;" " . . lead to a 
,akdown of morals." The 1970 survey had five additional items 
: included here since these ware not utilized by the 1985 
~ poll. 

9.l.3 



Public Perce tion of as a Social Problea 

1970 respondents were asked to name •wnat you think are 

two or three most serious proble■a facin9 the country today?« 

the height of the Vietnam War, not mn:prisingly, ll\Ore than l 

named this event the most important issue, followed by ra1 

conflict and civil rights, and thirdly, by the economy (36% 

32%}. Only two percent said they were concerned about eri 

materials. The 1985 Gallup survey asked the question 

perceived haportance in a different way: by evaluating 

problem relative to other social problems and asking 

respondent to judge whether progress was being made to si 

these problems (see Table 9). 



Table 9 

Perception of Pornography ae a Social Problem 
(1985) 

Making Losino Staying 
Pr gress Ground About sa111e 

Preventing violent 
crime 19% 37% 42% 

Stopping drug 
addiction 28 42 26 

:ontrollino porn. 20 33 :rn 

::>ealing w/ air 
pollution 38 2() 36 

Don't 
Know 

2% 

4 

9 

6 

.mstion: I am going to mime a number of problems facing the 
':ion. For each, tell me if you feel this ia a problem on which 
are makin9 progress, losing ground, or staying about the same. 

935 





,mu1ruuy 

There is 9raater overall public tolerance for sexually 

,xplicit materials. However, public opinion an restrictiveness 

,learly differentiates among different media, content depictions, 

nd public access to such materials, There is a preference for 

a public display of materials featuring nudity and nonviolent 

exual activities whereas a majority favor banning materials that 

epict sexual violence. There is also a greater willingness to 

mpose restd.ctions on thliHH;er showing and nvi9a,n ne pub1 i cat ion 

f s0x1.rnl activities than on homo vidBos, 

The most frequent exposure to pornography is reported by 

dolescents l:,etween twelve to seventeen, a finding reported by 

he Canadian as well as the 1970 Commission survey, While t,exual 

nowledge appears to be acquired at younger ages, it remains 

nclear what roie pornography plays in this •qcx education• 

Finally, the public p.flrceives both benefici.'.:ll as wel.1 as 

armful ~ffects from exposure to sexually explicit materials. 

ome maintain these ;nat.erials help improve sex lives ot som':! 

eople, that they provide lnf,xcmation about sex, ,Hid also provide 

ntertainment. A sigr,ificant number also feel they lnad to a 

oss of respect for wor:ien, a breakdown of morals, and the 

::>tnmission r)i sexual v:io.l0nce,,_ The chanqes 00:tween 1. 970 ,:F1d 1985 

re most apparent in the increase in the numbers who perceive 

:tat exposure t;) these materials lead to loss of r.-espect for, and 

"'iB contmissi-on of sexual violBt:ce against, women* 



SU. OVFUOORS DD PO~Y 

A common contention is tbat axpoaure to pornaoraphy leads to 

commission of sex offenses. There are two ways one can 

,mine this contention: (1) by looking at the relationabip 

cwaen sexual offense statistics an<! the availability of 

rnograpby, and (2} by examining interview data from aex 

fendarsT investigating tbe mechanics behind the onset of 

iancy and the role of porn09rapby in the coldiasion of sax 

Tb• examination of aggregate aacial indicators of 

1 nograpby availability and sexual offense statistic• provides 

nther view of the potential relationship between porn<>graphy, 

d tbese offenses. It offer■ anotb■r way of validating results 

tbe laboratory studies or fro■ individual aurvey■• Por 

rnnple, if the results indicate a higher incidence of scni::ual 

~p::esaion in the laboratory studies as a consequence of t:ntposure 

, particular types of stimulir and if surveys reveal that 

,dlviduala who report higher levels of exposure to ai ■ilar 

1terlals alao tend to exhibit higher levels of sexual 

·gresaion, and lf th••• findings are corroborated with a 

.rrelation between aggregate measures of availablllty and 

:fanses, tban we have reason to be more confidant in an 

isartion that exposure to the clasa of materials. in question has 

substantial relationahip to sexual aggresaion. 

In the case of aex offandera, a coaparieon of tbeir arousal 

it.terns to tbose of nonoffandar groups is vital, particularly as 



hese patterns correlate with sexual ag9ression and attitudinal 

.onoffender males who are ar<:msed to coercive sexual themes and 

ho also tend to be more sexually aggressive would be more 

eaningful if matched by similar patterns among those identified 

s sex offenders. 

From the perspective of the offem:lers and society as well, 

nderstanding their behaviors is critical because of the social 

While tho number of sex 

ffenses reported by incarcerated s~x offenders appears to be 

mall, results of clinical interviews, conducted with outpatient 

ex offenders (with great lengths taken to assure 

onfidentiality) reveal that the nwnber of crimes committed by 

he average sex o.ffender is far greater than ,;,enerally has been 

stimated {Abel, Mittelman, and Becker, 1985). Data from. two 

sychiatric clinics obtained from Ul sex offenders revealed a 

taggering number of multiple victimizations per offender. These 

ffenders attempted an average of 581 sex offenJ1Hl® and cospl•ted 

ypically .about s:n offen!:'les each, with a mean number· of 336 

ictims each. These attempted or completed offenses were over an 

verage period of twelve years {Abel, Mittelman and Secker, 

\)85). 

The Incidence of Sex Offenses and 

One of the most frequently cited studies has been the 



1alysis of sex crimes in Denmark before and after the 

Jalization of pornography in the 1960s (see Kutchinsky, 1973; 

•n-veniste, 1970). 

1 !lber of reported sex crimes after legalization and he aroued 

1 ~t the availability of pornography is cathartic as it siphons 

:E potentially danoeroue sex impulses -- the *safety valve 

·eory" {Kutohinsky, 1970, p •. 288; KutchirHtky, 1973). 

itchinsky's work was lauded by the British pornography 

:mmission {Williamsr 1979; for its thoroughness and the 

utraint with which he interpreted his finding•• It t1ingled cmt 

1e dramatic reduction in offense■ against children coinciding 

.th the availability of pornography and$ while the Commission 

ld not endorse the •safety valvett hypothesis, a9reed that 

1tcbinaky's interpr•tation was plausible* absent any other 

iltely factor {p. M}. 

On the other h,rnd, ltutcbinsky•s study and conclusions did 

~t go unchallenged. First, the weight of empirical evidence 

••••d in the last two decades by social p•ychologi ■ ta. 

,rticularly in the area of media violence and aggressive 

,havior:, hardly supports catharsis {sea Waiss, 1969t Gean and 

.anty, 1971; Bandura, 1913; Bramel, 1969; Comstock, In Prass; 

l MH, 1982). 

Second, a number of problems have been raised with 

1tchinaky's analysis and interpretations (see Cline, 19741 

,chy, 1976; Court, 1977; Baron, H.184; Malanmth and Billinoa, 

585). Some of these problems included the lumping together of 



~• offenses ■asked• ■ table, lf not an lncr••••d• rape rate 

Cline~ 1914; Court, Ul!4j. !\lao, such crimes as voyeuxism were· 

o longer recorded by police. KutchinJ.c■y ( 1973} also noted that 

.ther activities such as homosexuality were simply tolerated more 

ind certain social changes such as earlier sexual experiencea for 

: emales mNmt reduced report a of lntercom:se with minors { Bachy, 

.911:i). 

The problea of using aggregate social indicators such as 

:ri■• report■ is well illustrated not juat with reliability 

:roblems in reporting, but also in differential use of the data* 

1or example, by Bachy'• (1976} review of Copenhagen rape 

,tatistics between 1965 and 1914 which showed increases in rape 

tnd atteapted rape as a proportion of total sex offenses. These 

>ffenaes included int9rcourse with minors and indecent exposure, 

.n addition to rape and attempted rape. Court•s (1984) analysis 

>f rape statistic■ for Copenhagen showed a si■i.lar ui;iward trend 

rtllle a fluctuating pattern was dem.::m&trated by Kutchinsky • s 

:iguree for the sam.e crime in the same city between 1965 and 

.no. 
More recently, Kutchinsky (1985) has maintained that the 

,ncreased availability of "hard-core• pornography in Denmark ~may 

tave been the direct~ of the real decrease in incidents of 

reaping and child molestation" (p. 313) and ha.l'i proposed the 

substitution" hypothesis as the most likely explanation. He 

'urther cites a similar pattern in West Germany with legalization 

•f pornography in 1973 bringing about a decrease in sex offenses 
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inst children. Thia proposed causal link should be viewed 

• h extreme caution, particularly since pornography availability 

'1:istics halfe not been presented. 

Other data ,u:e availaol-e that allow furth-er cross-cultural 

:nography in Japan¥ noted that while 1 t was i 11e9.i1l to show 

oic hair and adult genitals in sexually explicit stimuli, 

. nography app;]},U'ed to be widely available in this country, 

•luding the prevalence of bondage and rape as recurring themes~ 

tertMI of rape statistics, however, they concluded that a low 

1idence of rape appears to be the case and suoqeated tbat 

itain scx:io-cultural mediating circumstances may be involved. 

1 ortunately, no data are provided by Al:n::arruson and Hayashi on 

a ilabllity or rape rates and at least one study indicates that 

MH? rates may actually be increasing. Goldstein and Ibarald 

9SJ) found tbat while crirruti rates have decreased or remained 

latively stable amcmg a,htlta, juvenile crime increased from 

tmt.y-three percent of all crimes in l 976 to forty-two percent 

USO, occurrin9 111aioly in violent crime categories, including 

,e. The unique cb,u::acter of rape in Japan is also evidemt from. 

11;.e authors• finding• that fifty-seven percent of the total 

'iorted rapes are group-instigated and seventy-five percent are 

11mitted by juvenile•. Finally, an informal survey reported in 

,a study showed that ninety percent of the wonu,m interviewed 

ld they would not report the rape to the police if they had 

11n victimized {p. 317-::Hll}. 



Other cross-national data from areas as disparate as 

• ngland, Australia, Singapore, and South Africa were analyzed by 

·ourt U911, 1982, 1984}. His studies compared rape rates in 

;01.mtries or areas where porm:xJraphy is widely available, and 

:hose where restrictions exist. On the basis of his findings, 

:ourt advanced the propositions that {1) rape reports have 

.ncreased where pornography laws have been liberalized while the 

,rune steep rise is not in evidence where restrictions ex.ist; {2} 

.ntermittent policy chanQ~S or changes in the law are temporally 

•,dated to changes in the rape rates; CH the im::rease in rape 

·eporta does not parallel the increase in serious nonsexual 

,ffenses. 

While Court's data are intriguing, the case he presents is 

r.sakened by {a} the selective 1.rne of a small nwn.ber of countries, 

tnd (b) the lack of direct correlational analyses between sexual 

1ffense statistics and pornography distribution/circulation 

'igurea. The Williama Committee in England (Williams, 1981), in 

'act, took exception with Court's data, pointing out that he did 

tot take into account the rise of crime in general in England (p. 

'4} and that the rising trend in rape and sexual assaults started 

•ell before what Court determined was the date marking the 

vailability of pornography {p. 76; see Court, 1980, 1985 for 

esponses to the Will.iams Report}. Cocrane {1978} has similarly 

isputed Court•s analysis and .interpretations. 

Kupperstein and Wilson (1970) of the 1970 Commission staff 

xamined the incidence of sex crimes in the United States and 
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1::n:ted that the r:b»e in adult sex crimes (using report and 

·,~t data) was not greater than the rise for other offenses 

:ween l960 and 1969, despite the h~ightened availability of 

~ally oriented materials. 

:1:er were the circulation of Pla¥bo~ magazine and the munber of 

aplaints reported to the United States Post Office for 

rnlicitBd sexually oriented maiL The study e111ployed fairly 

ie measures, simply examining the percentage increase for 

lous sexual and nonsexual offenses, 

On the whole, a number of methodological problems 

racterize some of these early studies: 

decreased following legal changes. 

·celdtions betw0en the volume of pornography and sexual offense 

t es were not inv<tJstigate(t. Thini, sexual offenses werB 

:bined, masking i~portant differences between various 

:::1gories of offenses, Finally, the medi.iting Bff,;,cts of other 

1iables which could affect the relationship betweBn the 

:culation of pornography and &6xual offense rates were not 

,tlfrlMtically investi-gated, 

More recently, cocrelation-,1 evideno,e u11 Lnq ntore detailed 

1tistical analyses, praaents aome additional insight into the 

rnoqraphy-sex crimes relationship on the aggregate or St)cietal 

,el in the United States {Baron and Straus, 1985L A. fifty~ 

ate correlational analysis of' rape rates and circulation rates 

adult magazines was conducted, using aggregate circulation 



;1tes (subscription and newsstand aales per 100,(HlO population), 

,r eight ugazines (£!!!_£, ~• Gallery, Genesis, wustler, Oui, 

1d ~, and Penthouse). A fairly strong correlation -- +.64 

• wa■ found between tbeae circulation rates and rap■ rat••• 

Ida relation•hip was present even with controls for potential 

,mfounding variables such aa police1 practices ll':HHi1,n.1red by 

:► lice exJ;andituree per capita}, propensity to report rape 

: Hittlli!Ured by rH,nnber of rape er is ls Cii)nters par l 00 • 000 females; 

:iw m&IO.bership per Hl0,000 females; ~ magazine circulation p<11r 

IIOrOOO females; and mnnbi!H'' of battered women's shelters); 

s;outhernness" {based on the higher violent crime rates in the 

:,utb}, and "ille9itiaate opportunities• (referring to great,n:

;,portuniti•a to colmlit crimes in warmer than colder periods; the 

rdicator used was average temIX3/rature}. 

Baron and Straus further found that rape rates are 

sgatively correlated with the statue of women when other factors 

re controlled for. This status-of-women index was measured via 

conomic, political and legal indicators such aa women'lil median 

rcome as a percentage of 11Mtn's: the percentage of female members 

n the state legislature, and existence of laws giving women the 

a!lle property rights as men~ The study concluded that in a male

Jntinant society, the lower status of women may be reflected in 

i9her rape rates. 

Since it is possible that rape rates all!lo may be a function 

Ethe overall culture supporting legitimate violence {that is, 

he societal endorsement of the ~se of physical force for 



socially approved ends, such as cri·~• control or order 

schools), the relationship between this factnr and rape rates t 

also examined. Using a twelve-measure index that included SL 

figures as violent television viewing, hunting licenses issue 

and use of corporal punishment, no significant assoclatl 

It is sti 

theoretically possible that rape rates may be influenc 

indirectly by the level of lagitiffiate violenc• through t 

.latter's inven,D relati 1)nship with the status of w,.lnHo!f"I that l 

cultural support for violence may c09tribute to sexual inequali 

which, in turn, may increase the rlsk of rape. 

Finally, the level of social disorganization was also fou 

to be directly related with rape rates and to affect these rat 

indirectly through its association with the circulation 

pornography and the status of women, Other factors found 

correlate with rape rates were the extant of urbanizatio 

economic inequality, and unemployment. 

ln comparing the relativ;e influence of thesd? var i,, 

expl$natory variables, it was found t!,at the prolifa:ration 

sexually explicit magazines and the level of urbanization ho 

",xp.lain more of the variation in rape rates than soc:,. 

disorganization. The latter is also "morB influential" 

predicting rape than are economic inequality, unerapk>yment, 

sexual inequality. Togetherr thes.e six explanatory fact<• 

explain eighty-three percent of rap■ rate variations, certainl3 

C<>nsida:rabl-e propot"tion of the variance. 
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A follow-up study by Jaffee and Straus {19$6} examined the 

:pact of a variable called "sexual liberalism" on the 

lationship between these sexually explicit magazines' 

,culation rates and rape rates. rt was hypothesized that a 

re liberal sexual climate •ight explain the relationehip 

:ween sexually explicit aagazinea' circulation rate and rape by 

:oi.u,aging men to purchase more of these magazines and also 

::ourage more women to report rape to the police. An index 

~ed on twenty-two questions in a national survey measuring 

Litudes toward a variety of sexual ieaues was utilized as the 

aaure for •sexual liberalla■.

iginal rel•~ionship between rape rates and circulation rates of 

~. aa9azinea was non-spurious and that sexual liberalism played 

~iinor role, accountin9 for only nine percent of the stata-to

;ta rape rate variations. A problem with this studyT however, 

that it attempts to match individual-level measures of 

titudas with aggregate-level social indicators, using data from 

rty states for the former {effectively reducin9 the original 

npla size of fifty states by a fifth}. 

Using the Baron and Straus data set, Scott and Schwalm 

985) essentially confirmed the ■ ex magazine-rape rata 

Lationahip although their additional analysis showed that when 

9e rate ■ wera correlated with specific magazines, these 

~relations were higher for Playbo:t, Penthouse, and oui than 

ry ware for Hustler ■agazina. Their contention was that sexual 

1tent in Hustler magazine was more likely to be associated with 
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Since correlations with the other 

::iur magazines were not provided, it is difficult to jud9e the 

>nsi•tency of such a pattern. Furthermore; such a breakdown is 

;ain not very helpful since the level of analysia is aggregate 

tther than individual. Thus, on an individual level, it will be 

,lre meaningful to correlate an individual's scores on sexual 

19reeaion measures and that individua1•s readership of •pecific 

iigazines; on an aggregate levelr it is more appropriate to 

-,late the •MJgregate offense rate with aggregate availability 

lgurea for the material in question. And even on the individual 

1vel, th■r• ••Y ■till ba aa■■ question as to the actual 

;~parability of individual magazine readership. A readership 

, 1rv■y conductad for Bu•tler ■a<;iazin• among its aubacrUHn:s shows 

. 1at on average, the typical subscriber reads 3.6 adult men's 

ngazines ntead~:nt, 1984). 1121 

Scott and Schwalm {1985} also analy&•d the effect of three 

ddiUonal variables not investigated by B,rn:on and Straus: the 

iEfect of circulation rates of general circulation magazines 

~.g., '!!!!!, Readers' Digest) and the effect of outdoor ••n•s 

119asines {e.g~, Field and Stream, Aaerican RifleJAn), the latter 

1sing the presumption that an indicator of a "macho~ environment 

Rana of the•• variables waa 

1121 The Rf:JU)EX survey vas part of the public record as 
HH"t of a court case involving Bustler ma9axina {Bei:cie9 v 
~Jstler, Inc.). 



significantly related to rape rates. 

Scott (1985) further examined the correlation between a1 

theat,n:s and rape rates for 1SfJ2 and found no relationshii: 

exist. It is quite possible that this finding may b~ an artil 

of the decreasing number of adult theater■ in this country a 

result of the rise of home videos, as Scott himself pointed 

He;; 

correlated the number of adult bookstores in each state and t 

rates and acya1n, found no relationship. Scott's data may 

necessarily be inconsistent with Baron and Straus•. 

conceivable that the number of storea may not correlate with r 

rates but the actual circulation of the magazines in vari 

outlets do. In any case, Scott 1 s endorsement of the •saf 

valve• or catharsis hypothesis on the basis of his findi 

apifears pxemature at tbe very least. 

While Baron and Straus' work 1s impressive for 

methodological care and thorouqhness, their findings do 

indicate that man are induced to rape as a result of exposure 

these magazines. While this is certainly plausible, then~ 

two caveats to their analysis. First, it is a macro-mo<lel t 

is being tested, examining the relationship of various soci 

cultural factors on rape. Second, given that this i, 

correlational study, there is always the possibility that th 

may be soma third factor influencing the observed ■ex-magaz 



ape rate r•lationahip.1122 Tbe crucial causal evidt1tnce has to 

me from an examination of the relationship under controlled 

ndition■, and tbe■e atudlea are diacu■■ ed below under 

ixperiaental Findings.-

On an individual level, some parallel ia offered the Baron 

rd Straus data by a reoently coapleted large-acal• study on 

1 xual a■aault among the colliSQ& student population U:oas, l!HHi). 

> amined among 6,000 college students from a probability s~l• 

1 higher education inatitutiona. Thi• study eatabllahed a 

nlativaly hiqh incidence of sexual assault vithin this 

c,pulation 036 per 1,000 collage woman, a rate which includes 

,;,pe, atten1pted rape, and forcaful sexual contact)* The portrait 

f college man wbo report hahavlor that meats legal definitions 

1122 Baron and Straua raaantly ~onducted additional 
nalysis of their data by introducing a •violence Approval 
ndax,~ based on attitude measures troa the g•neral Soci•l 
1rvey. By introducing this into their original equation, the 
~lationehip between the sale of sax magazines and rape 
.&appeared. While this could offer some tentative support for 
10 authors• cont•ntion that a "bypermasculine" cli .. te 11i9ht be 
iapon■ ibl• for rape rates, rather than sex magazines per ee, 
1ey are alao appropriately cautious about the ■evare limitations 
! thi ■ particular finding. They point out that while th• 
,olenoo Approval Index correlates in expected faahh:m with the 

drcent aales in the population, the percent of the population io 
ie high-violence age group of eighteen to tv•nty-fovr, with the 

, M;Jitiaate Violence an<J Social Disorganisation indices, it also 
is an unexpected negativ• correlation with the percent single 

.,tle@ in the population and haa a low correlation C.23) with the 
• 1pe rate. Second, the data are restricted to fi:u:ty state• 
·!doh, in coabination with the addition of still another variable 
,, th~ equation, inarea■•• the standard error. until tbese 
1:oblems are sorted out, the imp-act of this variable vill have to 
•~main ap•culative. It ls preau11ably for th.is rea.-on that the 
uthors included thi• inforaation in a footnote rather than in 
hair text, and we likewise do so. 



,f rape shows im:Uviduals who are sexually experienced, come from 

omes where family violence was normative, who use alcohol fairly 

eguliu:ly {and reported becoming intoxicated one to three times 

er month), who re9ularly discuss with their peers "how a 

articular woman would be in bed,a and who frequently read at 

east one of the widely available men's magazines. 1123 

While these results offer correlational evidence, again, 

hey do not support any causal link between readership of such 

~gazines and sexually aggressive behavior~ There are a variety 

f factors that correlate with sexual aggression as this study 

nd the naron and Strauss { 1986) study dem<mstrate. Both also 

~ovide an important contribution towards our understanding of 

~• types of factors, social# cultural, situational, and 

1dividual, which interact to explain sexually aggressive 

thavior as the theoretical thinking behind it. 

In th• case of causal relationahipa, the demonstration of a 

:atistical relationship (that is, that. the probability of the 

iserved relationship being due to chance :i.s mitu1scule} is a 

,rat requireunt. A second requirement is that other coapetim;i 

alternative explanations have been cont.rolled for to establish 

1123 The question used by Koss (1986) in this survey as a 
iasure of pornography exposure was: 

How often do you read any of the following magazines: 
~. Penthouse, Chic, Clubr Porua, Gallery# Geneals, oui, or 
~? (check oner;-- -- ---

Nevl:'tr 
Sel<.iom 
Somewhat frequently 
very frequently 



,t X. indeed causes Y. 

In the case of rape rates and cin::n..1lation rates of adult 

, azin$s, establishing a significant correlation between the two 

a first step. That such a relationship may in fact be a 

, rious one due to the eids-tence of some third factor is a 

,iond step in establishing the validity of the relationship. 

like experi~ntal situations, however, where most "alternative 

:tors" are controlled for by rando1'1ly assionino stubjects to 

~rimental conditions, one has to be able to identify every 

:entially significant "third factor" in correlational research 

I actually account for these in the analysis. Therefore, we 

id ourselves at most in the position of accepting an observed 

.ationahip as being plausible but yet cannot fully preclude the 

1.1sib1llty of its being spurious. 

:idenc• froa Sexual Offenders 

There are three levels by which sex offenders' use of 

>rnography can be evaluate<.h first, what are the patterns of 

eir early Okposure to pornography? Second, what is the role of 

• rnography in their fantasy and arousal behaviors? Third i!Utd 

: st critical, is the question of the role of pornography in the 

:11llllission of their sex offenses. 

Methodol gical Considerationa. A rmmber of elements nt:H:ld to 

, considered in the study of sex offender population•. 

l. Matur• of the PQP lation evaluated. 



The deviant populations Post accessible to researchecs in 

e past vere incarcerated sex offenders. Thl& category thus 

nstitut.ed the samples describe,:, in earlier studies, includin9 

~ significant pioneering surveys done by Gebhard, et. al. 

96S) and Goldstein, et. a.L 11970), There is evidence, 

1ever, that data provided by incarcerated offenders tends to 

-:y significantly fr::om non-incarcerated groups (Abel, Becker anJ 

inner, 19115). The demographic (.Hofile ,::if; incarcer:ated 

fenders, tor instance, appears to differ from nonincarcerateJ 

mps, for ex.ample, Goldstein, et. aL {1970) found that while 

tity~two percent of his control sample !\Rd SO!!\€ c,,lli:ige 

,cation, only twenty-six percent of the rapists, twenty percent 

I five percent of the male-object and fe111ale-object pedophiles, 

;pecti•tely, slso had similar educational levels. Gebhanl, i?t. 

, ( 196S) similarly found lower educacional levels among his 

:ual off:ender sample compared to controls. Only thirteen 

:cent of rHtterosexual child molesters, thirteen percent of 

,osexual child molesters, and twenty-one percent of rapists had 

,rade eleven or higher ,?ducat.ion c<.tmpared to twenty-one percent 

otber criminal offenders and fifty-two percent of the control 

1ple. Both these studies examined incarcerated samples, 

Abel ( 198$), on the other hand, fotind th0.t among an 

.patient sample of 192 child molesters, forty-six percent had 

least one year of collet;ie, with a q,..1arter of the total sample 

,plating college or havinq an advanced degree, 

8$} comparison of eight-nine outpat.ient. sex offenders with 



. , 93, J4 and 101 '>las me<1sut·ed for heterosexual and hoi,,osexua.1 

itltl mol~sters, incest oftenders, and rapistsr r&&pectively, and 

for the c0ntr0l sample, It has been estimated that 

Only 

,irteen to sixteen percent of rapists ctre act0ally incarceratad, 

in,,,tance (Aih;L Becker and Skinner, l985r Dietz, 1978}, 

king it litel~ thdt an outpatient sample of sex 

: fen<let:,t/doviants ,.rmJld more closely resemble the! population t)f 

!Yiant cases tjan an incarcerated one. The representativeness 

such an outpati~nt group still is uncertain. given the fact 

! at these iH'.e individuals who, e:i.thisr voh:ntari ly or by court 

,n.J,,te, ha11e sought treatment. 

2. Measurement of Arousal. 

An important aspect of evaluating sexual deviance in terms 

dia;;:no~is, tr0atmtmt, and projectim, of future behe1vioc haB 

t:cn the assessment of arousal p,3tterns. A major weakness in the 

arly st0di~s on sexual deviance was that measuces of arousal 

,naisted solely of self-ceports. An extensive review of various 

,sessn:ent procedures (Zuckerman, 1971) concluded that the 

, ;,aStH'ement of penis size { peniltl' tt,;rrvescence) in response to 

1ri0us stimuli provides the most valid indicator of sexual 

1,ousaL Whil0 th0 developiaent of the penile transducBr provided 

nre accurate assessments of male arousal* problems still exist 

ii th this technology. The pri.rn~ry problem is that it is possible 



)ntrolling tiis attanti0n and sexual fantasies~ (See Quir1sey and 

•~rgersen, 1976; Laws and Holman, 1978; Abel, Decker and Skinner, 

Howeverr 

3. Ethical Considerations~ 

Clinical rtH,,~,3.tchers ar(~ obviously unable t.o e;;aminc s.,x 

ffcmders in lalx,ratory conditions to assess causa-an,:l-effect 

elati0nships 1n the same way their social psycholo~ist 

ounterparts are able to do with nondeviant or •normal• 

opulations. The risks are too qreat for a 9roup with li.ttle or 

::, control over their own behaviors. Furthermore, the notion of 

nforme,1 eons1~nt becomes a problem when physiological measures of 

rous3l patterns may reveal interest patterns the patient may not 

ven be: aware of (see Abel, Rouleau and Cunninghall\-Ratirner, In 

ress), Other ethical considerations further <lriae out of the 

ccasional conflicting needs of the judicial system, the 

ffenchar•s necids and rights, therapeutic require!llents, and even 

h~ public interest (see Bohmer, 1983; .l\bel, Rouleau and 

inningham-Rathner, In Press, for an extended discussion}, 

A number of important advances have been made in the last 

ifteen years to elucidate the nature of sexual deviancy, 

1rticularly as they relate to the measurement of arousal 
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On the whole, however, certain inherent limi~atl 

exist for tnis particular p0pulatinn that preclude gaining 

fullest knowledye aboet the antecedents 0f their sex 

One of the earliest landmark stDdies based 

The st 

wa::; not,1ble :for its scop,?, including l 365 sex offenders, 

other criminal offenders, and 477 controls, all white males. 

1941 t,) 1945 

1953-195$, 

Interviews with sex offenders led the atlthors to concl 

that no rolation betweun pornoqraphy orFJ sex ,;rimes exist::1. 

researet,ei:s, in fact, concluded that th€! inferh,r intelticp 

and education of the average sex offender precludes his deriJ 

sufficient sextrnl 21rousel from pornography to leltd to 0·1 

antisocial activity, a conclusion which has been contradicted 

niuch sn1bsequent data.,, 

Some of the other earli0r studies on this question were ,:' 

for the 1910 Commission, On the basis of these early sttH, 

{see, for· exa:mt)lci, Cook and Fo-sen, 1970; Goldsteiri., et&-

19?(1; We1J,er, 1970; Davis c;1nd Bt'tHJght, 19701, the Commis: 

concluded that {l) sex offenders did not differ froi:n adultl 

tr,e gervardl population in their reported immodiate respom,et 

rsHi<iin,;i or viewing erotic materials; l 21 that sex offomi 

generally had less adoleacent axperience with erotica than 

general adult population but did not differ from the latt,n 
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::!ult exposure patterns; and (3) er,~,tica was an i.nsignificant 

actor in the reported likelihood of engaging ln sexual behavior 

1ring or after exposure. 

Since these early studies, much more has been learned about 

1x offenders in terms of their arousal patterns and efficacies 

·' va.rious treatment approaches. 

Eady exposure. 

11 their patterns of early exposure to pornography? Goldstein, 

,mt, ~ludd, Rice and Green, (1970} found e. hi,:;h lev{~l of e;q),;.:n,ure 

o porno9r<1phy durinq adolescence amonq sex offenciers {cau19ories 

n this study included ca,pists, pedophilos, transsexuals, and 

omosexuals) but these levels were not significantly different 

rom a non-offender comparison qroup. In comparing their samples 

n expo:sure to J;K•rncH;iraphy during adolescence, Goldsrein and his 

nlleagues found that more rapists than controls had never bean 

xposed to particular types of stimuli. Yet, the differences 

~ong the various groups were not statistically significant over 

he total range of atlmuli. Significantly less exposure was 

eported amonq rapists to photo~ of partially and fully nude 

'.>lll&n and t,> books d~s,;ribing nudity and oral-genital relati,ms. 

n fifteen other categories (different themes in different 

edial, the ctifferences were not aiqnificant. In their later 

>Ok 0<latmrating on their fim:lings {Goldstein, Kant and Harman, 

173) Goldstein and his colleagues describe a significantly 

n:qer number of rapists as having had exposure to "hard-core" 

>rnography than controls 1301 versus 21) during childhood or 
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between six to ten years old. They also tended to report 

earlier age of •peak experienceH with pornography, that is 

sexual experience that stood out in their minds the most. 

Cook and Fosen (1910} found that among their sample 

incarcerated sex offenders and criminal offenders, the lat 

reported higher rates of exposure to pornography dur 

preadolescence and adolescence. Johnson, et. al., (1970), on 

other hand, found slightly higher rates of early exposure amon 

sample of convicted sex offenders who were on probation 

receiving therapy compared to the control sa•ple consiatinQ 

the respondents in the Abelson, et. al. t 1970) national sur 

{44% versus 40t}. 

Walker {1970) interviewed two groups of male sex offends 

one from a maximum e•curity ward of a state hospital and 

second who were prisoners in a correctional facility. 

control groups im::arcerated in both facilities for reasons ot 

than sex offenses were utilized in ad<iition to another coapari. 

group of male college students and members of a number of nHi 

service clubs. The latter were more closely matched to the 

offender sample in terras of age. 

Data on age of first exposure revealed no overall differE: 

between sex offenders and the combined sti.Hient and men• a c 

controls. ~owever, portrayals of sexual activities for which 

sex offenders had earlier exposure than the men's club cont 

group appeared to be of tbe more 1.musual variety; besrtii!tli 

group sex, and ~sex activities wlth whips, belts or rope: 
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fhila the student and men's club members had significantly 

1reater exposure to a wider range of sexually explicit depictions 

:han the sex offenders, the latter also had collected pornography 

:or a longer period of time than the men's club members, 

A:1other study conducted for the 11?70 commission I Davis and 

rraught, 1070) found that early exposure to pornogrAphy was 

:elated to greater involvement in ,'h,viant sexual practices anv::mg 

1roups of criminal offenders and a comparison group of ■ale 

This was particularly 

'serious deviance,• primarily rape. 

true for what they called 

The age-of-exposure variable 

1ppears to be critical as these authors found that exposure to 

iorno½n:aphy was a sLrong pcedictor of sexual deviance among the 

,arly aqe of exposure subjects,. They also noted that •exposure 

o pornography in the •early age of exposure' subqroup was 

elated to a variety of precocious heterosexual and deviant 

exual behavtors." 

They found a slightly diffecent pattern asnorH;J those exposed 

,o pornography at a later age, with the amount of exposure 

:orrelated with poor character scores and participation in 

riminal, deviant, and sex1.1<11lly .rtetive p;;H,r groups, This result 

uggests that among those later exposed, such exposure to 

ornoqraphy is part of a deviant and highly active sexual life 

tyle. Thus, two separate but related factors -- pornography and 

eer pressure seem to play some interacting role as sexual 

ehavior patterns develop i Davia and Braught, 1973, p. 1941. 

owever, because we do not have age-of-coM~ission data for the 
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status to poc:no9raphy ,txposure cannot be supported. Amor.-; 

male reformatory inmates between sixteen to twenty-one years o 

e similar association was found between early age of expcsure 

porncqraphy as wel 1 as hi.gh exposure and sexu?t l deviance. 

Because more recent studies (Abel, Rouleau end Cunningh 

Rather, 1n Press} suggest that over fifty percent of var.i 

cate(Jories of paraphiHacs had developed trv~ir devh,nt arou 

p,itterns prior to aq,1 t➔ iqhteen, 1 t is clear that the age

first-exposure variable and the nature ,:}f that Bxposure need,,, 

be examined morB carefully. There is also evidence that 

longer the duration of the pa~aphilia, the more significant 

association with use of pornography (Abel, Mittelman and Beck 

19851. On the whold, the conclusion of the 1970 study that Mb 

the extent and frequency of sex offenders' experience with ero 

material is substantially less than that of non-sex { c r i.m in. 

offenders and non-offender adults during preadolescence, 

during adolescence» needs to he qualified. These de 

demonstrate relativ0ti lower levels of exposur:,~ a11ll>n9 i 

offenders when the comparison group la criminal offende1 

Coropared to ~normal» adults, however, the differences appear 

be more qualitative than quantitativo: sex offenders seem 

have been exposed to s,.n:ually explicit materials for the fi 

time at earlier ages, and there are some suggestions that 1 

range of material they were exposed to were of the more unua1 

variety compared to the wider range of materials that contt 
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,nof fender groups were expos0d to. 

It la i~portant to stress that these findings apply 

,;ec if ically to incarcerated samples, pa!'."t icularly groups that 

ire co,1sidered serious t>ffenders, given the maxim,.u:u security 

,,cilities housing the Goldstein, et. al. sample. the Walker 

,,aple and the Davis an<l Braught sample. A recent study (Carter, 

;·t'Hltky, Knight and Vanderveer, 1985} compared t.hirty-eight 

,pl•ts and twenty-six child molesters incarcerated at a state 

: ea truant centac. 

their awpoaure to pornography in the homa lt•enty-aavan 

:rcant of the raplats and twanty-aix percent of th• child 

;lesters said they had sex material& in their home while they 

}re growino t.p} and during developaent {58% of the rapiste and 

Ii of the child molaatara had ffaeen or read aax materials as a 

=•nagar~}~ However, child molesters ware found to use 

:rnography ■ore often than rapists in adulthood, ware 

i.gnificantly more likely to use these materials prior to and 

1rin9 their offenses, and to employ pornography to rel iave an 

mpulse to commit an offense. 

>ntrol group of nonoffender adults, it is difficult to determine 

,ether •arly exposure to pornography in this instance differs 

lQnificantly from that ·of a nonoffender aa■ple. The study also 

,es not describe what types of sex materials were involved. 

In retrospective intervitnr1s with eighty-nine sex offenders 

all nonincarcerat.ed and attending an outpatient clinic} and a 

mtrol sample, Marshall 0985} found that greater numbers in all 



:atagories of offenders had bean exposed to nonviolent 

:ornograpby than the comparison group of non-offenders. 

The term •pornography• in this case was lialtad to two 

:ategorie■ of materlals1 .•hard-core ■atarials,• or ffthaaa 

;vailable only in specialized stares and depicting sexual acts 

11th nothing left to the imagination• (p. 14}, and materials 

lepicting "forced sax." These ware described to the subjecta as 

:hose portraying "sexual relations between adult mal1f!s and adult 

!eaale ■ where tbe female displayed• clear unwilllngneas ~. 

iarticipate by both her verbal refusals and her physical attempts 

:o prevent the attack, and the male in the depiction was said to 

~•cognhe this refusal hut i9nored it by forcefully enacting his 

;iu:ual wishes." 

Marshall found that over a third of the rapista {35%}, two 

,n five homosexual child molesters {41%), a third of the 

1;eterosexual child molester$, and only a fifth of the control 

1:lults {:;Ht) had been exposed to materials that did not depict 

:::>reed sex. Only four percent of the rapists and eight percent 

1f the controls were exposed to sexually aggr•asive portrayals 

:forced sex) during pubescence. Because of the terse description 

>f "hard-core" sex mate:d.als used in this atudy ~ it is difficult 

:o reconcile these findings with those of earlier ones suggesting 

•arly exposure to depictions of more deviant activities. 

It is apparent that these studies cover a variety of 

;-:)■p,u:ison situations {no nonoffender controls, comparison with 

rnnsexual er imi na l of fenders only}, populations { im::arcer.ated, 
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on-incarcerated and in therapy) and 

Certainly, the notion 

a r;sn1qe of measures for 

that sex offenders have 

1 ignificantly less e:,;posure to sexually explicit :l!aterials than 

1,.n:ma l adults does not appear to hold for nonincarcerated ,;:11:-·:;ups 

Marshall, 1985; Johnson, et. al., 1970} and, for incarcerate,:\ 

1coups, appears to be tr,.ie when the cor11parison group is nonsexual 

:riminal offenders. Ccmpared t,) nonoffend.:it·s, rapists. differ 

,1ly on specific types of material (Goldstein, et. al., 1970). 

nly one study !Marshall, 1985} shows somewhat higher levels of 

,xposure than nonoffonder adults. 

Fantasies and Arousal.. 

Studies Cli!viewed bf and CQnducted for the 1970 Commission 

xami.n<rd differam::as in arousal patterns for sex offenders and 

,onof tenders, These studies showed either that sex offenders 

ere somewhat l,~ss responsive than other adults to erotic stimuli 

e~q),), Gebhard, F .. ti.~1 J""R~ Gagnon, W,...B .. PomeroJ1 and c~v-o; 

hristenson 1 1965) or that both groups did not rliffer in their 

espcmiH?s to readithJ or viewing B:rotic material {Cook and rosi;,n, 

970; WalJ;er, 1970; 3ohnson, 1'1.T., L. Kupperstein, and J, Peters, 

970). Tht1 Cor0snlssion concluded in summary th,1t "Lhe a.vailable 

esearch indicates that sex offenders do not differ significantly 

rom other adults in their reported arousal or reported 

.ikelihood of engaging in sexual behavior during or following 

!Xposure to erotica." { p. 2B4), 

Later studies have dernonstrated that arousal patterns among 

iax offenders could in fact differ from non-offenders (Abel, 



Ha.r1.ow, Blanchard and Guild, 1977; Barbaree, Marshnll 

Lanthier, 19791 Quinsey, Chapin and Varru2:y, 1981), The 

conclusion can be attributed to a number of factors: fi 

self-report measures of arousal wero \.!Sect for ths most part. 

problsms with reliance on self-reports as the S<)lt1 aro, 

measure have already been discussed. Second, many of the stu 

used stimuli labeled ~erotica• without attempting to discrimi 

among content cues (stimuli used, for instance, ware prima1 

adult heterosexual a~tivitios), Finally, with the ,sxccrptkn 

the Goldstein, et. al. {1970) study, differences among 

offender categories were not examined. 

Subsequent studies have shown the importance 

discriminating among various categories of sex offenders, con, 

cues, and utilizing physiological measures of sexual arousal. 

While other physiological measures h~ve been used 

correlates of sexual anmsal {e.g., respiration, galvanic E 

response, heart rate), these have been viewed as less desiri 

than direct or-@ction calibration (Zuckerman, 1971) si 

increases i.n these vari.:1hles have also been recorded for 01 

emotional states not related to sexual arousal, 

A key study that attempted to distinguish rapists from r 

rapists on the basis of erections was conducted by ,b~l, Bar: 

Blanchard and Guild U977i. This study was also import.ant in 

attempt to discriminate responses according to consenting 

non-consenting stimuli, The development of a "r apo i nde K" 

another impoctant ele~tlnt in this study. 



iuotient of the mean percent erection to rape cues to the mean 

;>ercent erection to mutually conaenting interco1.n:ae, a measur•:l 

ddch wets found to have predictive validity in this study and 

~ubsequent ones (see Abel, et. alq 19761 Quinney and Chaplin, 

l982:; Quin••Y, Chaplin and Varney, 1981; Barb,u:ee, Marshall and 

:.anthier, 1979). The results showed that rapiats respond to both 

,ape ami mutually enjoyable intercoi,u:se cues while nonrapieti, 

,udtibited arousal only to the latter. 

Other studies have similarly found that rapiets show sexua'.l 

,trousal to rape cues as well as to depict ions of consentinq 

aexual activity compared to nonrapists who are usually moro 

m:oused to the latter (Abel, Becker# Blanchard and Dj•nderedj ian, 

Uf7B; Barbaree, Marshall and Lanthier, 1979; Quinsey, Chaplin amt 

Varney, BUH}. The nature of sexual cues was further elaborated 

by Quinsey 2u1d Chaplin {1984} who found that rapists did 1101: 

discriminate among the various sexually explicit narratives used 

while nonrapista responded most to the consenting sex narratives. 

less when the stntual partner did not consent# and least when tho 

victim was shown to experience pain. 

In comparing th■■• finding ■ to male■ ln the genera:. 

110pulation, aaxual arou■al responses have also been found to be, 

indicative of a proclivity to rape but only ln combination witL 

other factors will such a tendency ba manifested in ovarL 

aggressive behavior {Malamuth, Check and Briare, 1985; Mala.mu.th, 

In Prass}. 

Child moleatera also have demonstrated significantl1 



,jifferent arousal 1,,atterns with penile circumference measu, 

than a comparison group of non-sex offender patients lQuins: 

Steinmen, Berqersen and Holmes, 1975). 'fwenty male ch, 

r:mlest~rs confin,hi in a maximum security psychiatric institut' 

exhibited significantly higher penile circumference measures w 

presented with slides featuring children compared to ela 1 

nonsex-offender patients from the same institution and I 

control adults from the comm,;nity. 

Marshall ( 1985'.) repoc-ted that am,_,ng his Sct,11ple of eigh 

nine sex offenders, two in five of the h0tBrosexual chi 

mol,rnt<':!t:s, tws::,, out of three of the homosexual child moleste

and one in two rapists said they used deviant fantasies •usual 

or •always• during masturbation, None of the control adu. 

indicated they had these deviant fantasies "usually• or •a1w~ 

although forty-six percent said they did so •occasionally• 

"rarely," 

Seven out of eighteen rapists indicated that 'consent 

pornography' ,H-ovided a cue to eUci t fantosi0s of forc~d s, 

Similarly, ten of the eighteen who .;,urnmtly used 'consent• 

sex' stimuli used it to elicit rape [antasles. 

Abel, ( 198$) reported that erot ii:a us8 increased se,: 

rel}ortsd arousal {i.e., Brotica "incn:,aaeu their deviant sex, 

arousal•) more frequently among rapists than anong ch. 

molesters, with fifty-six percent of the rapists lndicat: 

erotica use increas,,d their arousal comp&red to forty-two pare, 

of the child molesters. Since there ware only sixteen rapi1 



:ompared to lli child nh1lesters in this report, these f fr;,:il.1~,Js 

1ave to be viewed with caution. In addition, a number cf 

~uestions can be raised about these data. Pirst, it is un(:leHr 

,hat "erotica use• refers to, It could refer to usage for 

,1:1sturbation, foe acounal prior to committing an offense, or, 

1erhaps for child rnolest•;irs, u:Ht durin9 the ccn11nission of an 

ft is also 

ar fro■ clear whether these arousal changes refer to changes in 

:he offender's arousal patterns or whether thes2 are si~?lY their 

eported reactions to sexually •xplicit materials. Current 

•vldence suggests a high corr~lation between deviant fantasies 

,nd dBvi,nit behaviors {M,c1rshall, 1984; AbBl, Rouleau and 

Some treatment methods are also 

redicated on the link between fantasies and behavior by 

ttempting to alter fantasy patterns in order to change the 

eviant behaviors (Davison, 1966; Marquis, 1970, M,ushall, 1973). 

hat is unc leer, however, is the us,:, of pornographic stimuli as a 

recondition for the generation of such fantasies. 

Commission of Sex Crimes, 

Goldstein, et. al.'s 1970 data on offenders' and a control 

roup's reaction to a Rpeak experience• with erotica is 

eproduced below. "Peak experiem::e" in this instaiv:;;,; refecred to 

he most memorable depiction of a stimulus, one "which really 

tood out in your mind thi> mostn (p. Sl}. Again, keeping in mind 

hat this aample was an incarcerated sample, the results show 

nat as teenaqers, deviants did not differ much from controls in 



,rll!S of tryino to enact the behaviors they had seen. As adults* 

quarter of the female-object pedophiles did try the behavior 

,,lcted shortly thereafter compared to thirteen percent of the 

the homosexuals and transsexuals, respectively. 

'!'able 10 
Reaction to ?eak Experience wH:h Erotica 
(Adapted from Goldstein, et. al., 1970} 

,shed to try 

ld try 

Control 

A A 

30% 48% 35 

13 28 15 

46 

JO 

A 

35 

15 

T 

Female 
Object 
P&do. 

A 

:25 

25 

User; People who were currently avid buyers and consumers of 

-•rcially available pornography. 

Adult Tt Teen 

T 



In Marshall's 11985) sample of eighty-nine sex offenders, 

,lightly more than one third of thB child molest,Hs a,d raph;ts 

'&portBd at least occasionally being incited to cof!1mit an offe•1se 

,y exposurE! to forced or con:,H,nt ing pornography. Pornography as 

n instigator was not deliberately sought out by every offender 

n this category to arouse them to offend. For some, porno,:~1raphJ' 

s an insti9ator was simply fot'tuit,::,us. Fifty three per<::ent of 

hQse d,ild molesters who reported t>ein,;i inc i tad to offend by 

ornography said their use was deliber~te in their preparation 

or committing an offense, as was the case for thirty-three 

ercent of th0 rapists. Finally, six of the eight rapists who 

eported being incited to offend by pornography reported 

ccasional use of Rconsentingw pornography to elicit rape 

antasies which in turn led to the commission of a crime. 

nclear whether the use of this type of material was by choice or 

ecause it was the only material available. 

Finally, Abel, Mittelman and Becker (1985) evaluated the use 

f erotica/pornography by 256 paraphi 1 iacs undergoing outpatient 

ssessment-treatment. Regardlens of paraphiliac activity, those 

ar9eting adults were somewhat more likely to use erotica i, 60%} 

han those texgetin9 adolescents (43%} or children f46%). 

Categorized according to their primary predispositioning, 

ifty-six percent of their rapists and forty-two percent 0f their 

1ild molesters implicated pornoqraphy in the commission of their 

Efenses. 

Again, these comparisons have to be viewed with caution. 
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The disparities in the data can, in part, be accounted for by t 

queationA po•ed to the respondent and the differences in ~ 

Marshall's samples are ru::m-incarcerated while Goldstlilin';;; aamp 

consisted of incarcerated sex offen<iera in a maximwn secur:, 

prison. The Goldstein eaaple was questioned about trying 

behavior depicted in the stimulus to which the respondent 

recently been exposed, a stimulus .. which really stood out in "f< 

mind the most" (p. 81}. This very specific question regard: 

the imitation of the moat m■morabla depletion (the ~pa 

experlencem} likely accounts for the lower figures relative 

tho■■ obtained ln th• other ■tudles. The other two ■tudies, 

the other hand, used more general question■ pertaining to the t 

of such materials in commis■ion of offenses. 

While these figures are suggestive of the implication 

pornography in the commission of sex crime■ among ~ rapi1 

and child molesters, the question ■ till remain,a: is tlHU' i 

difference in the rates of offenses among those who 

pornography versus those who don't? The only data available t 

directly address this issue suggest that these offenses oo 

regardless of the use of pornography by the offender {Abel~ 

al., USS}. 

Those offenders who did not use pornography did not dif 

significantly fro• those who did in frequency of••• crL 

co .. itted, mmbar of victias, abllity to control deviant ,u:q 

am:i degree of violence used durinc;, commission of the £:>■1{ or:L 



onqer durat a 



Tii!:•le 11 

Relationship of Erotica and Paraphilias 

Charactscistic of Paraphilia 

Mean no, of sex crimes 

Mean no. of victims 

Sex crimes/month 

Vi ct irn-s,/munth 

Dur4tion of paraphilia (mos,) 

Ability to control behavioPa 

Aqe 

Coercion during crimeb 

SQcial sldllac 

Assertive skillsc 

3 100 • c0mplete ability 

bs severe coercion 

cs= excellent 

Uses Does not Ince, Deer, 
erot. use erot, arousal arousa 

302,0 234,0 421.0 189. J 

139.0 20[],0 124,G 153,1} 

1 • 7 L4 2<{ 2 LJ 

LO 0,9 LO l.O 

12fLO 86,(l* 160.0 9911; n 

91.0 82.0 7.5~0 86. ( 

33.3 32,:l 33,7 32, 1 

),.,2 3,2 3 c~ .~ 3.; 

:LI 2,S* 3,0 l C 

"'""',;. 

2. !:l 2, .. 2.s 2.~ ' 
3,3 3,0 3.2 3.: 

86 82 88 

cl This ;u1alysis was conducted on the subgroup that said U 
"used Brotica" (n"" 170). The study si1uply describ 
"increased arousal" in terms of sn increase {or decrease} 
arousal to their deviant interest, 

•pi .DOI using t-tests, 

Table reconstructed from Abel, lSBS, 
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Baaed ,;r, these dat,,, th~ c:u,thors sugg<eat that se 

deviants ,J1ppear to cuTTHJ from socially deprived envirrJnments w 

stunt their social and other coping skills. The longer 

duration of the paraphilia, or the earlier the onset, the 1 

likely the pacaphiliac was to have used erotica, tt is dlffi 

to say, howBver, to what extent this eacly exposure contrib 

to the onset of the deviance. 

A mnnber of questions are not addressed in the discussio 

thasB data. Pirst, it is not entirely cleac what "erotica 

means. Does it mean th.., offenJer ,rnjoys viewin9 th1J materta 

a regular basis'? Does it mean use for arousal and masturbat 

no~s it mean us0 as itv.::itoment prior t.o com111itting 0n oftei 

For a <:hild molastac, ''us«* could refer ,,lso to the c1mploymen' 

sexually explicit materials to lower inhibitions of. a poten1 

victim and to present behaviors that might be irni&ated (Russ, 

1975). There also appear to be a few inconsistencies in 

data. For example, the number of sex crimes of thosa us 

erotica { 302) is considerably hiqher than those not usin,;; 

( 2:24}, but the mean number of victims shows a diffenrnce in 

use of a criterion value of p • ,001 in combination with multl 

t-tests remains unclear. 

In testimony before this Commission, Abel ( 1985) sugget 

on th11 basis c;f these c!ata that sexually explicit mat<Jrials f 

an important role in the maintenance of these paraphili 

Greater numbers of deviants report current use of erotica, 
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1se is associated with length of the deviancy, and it appears to 

,lay some role in maintaininq an::>usal and masturhatory patterns. 

LS Abel { 1985) pointed out, while th<: use of pornograpr,y might 

t<~cre,HHl the likelihood for, some td:fenders to commit sex cri1o.es 

"' the short nm, in ttie long term, "thi\ pairinq or association 

if deviant fantasies with the ph,aaurable experience of orgasm 

~rpetuates the deviant sexual intarest.• lt le clear that the 

>le of sexually explicit materials in this maintenance of 

~viancy needs to be investigated more thoroughly particularly as 

,ey :relate to repeated off:'enses. 

: 1mrnary 

Nhila the number of studies on sex offenders has 

Jrnliferated in the last fifteen years, the etiology of deviancy 

,till remains to be answered. 

There is evidence of a correlational relaticnehip between 

nrnography availability and rape offenses in the United States 

1ut such evidence remains in need of corroboration by 

,xparlmantal evidence using similar stimuli. 

:,rrelatlonal data appear Inconsistent across cultures. There is 

.ittle analogous social science evidence on pornography 

availability and child molestation with the exception of 

'.Jtchinsky's recent assertion that incroasea in availability 

,;iused less molestation in Denmark and Nest Germany {1985). The 

'::ausal" assertion here is not only tern.1ous; clinical evidence of 

.-:mg term use of pornography bein9 con:elated with 1.,ngth of the 



via~cy at 1e3st suggests this assertion is debatable. 

TJ1e contritnJtion of fY)rnography to sexual dev.ian<::e remains 

open qmistion. At i;::n:esent, "no single, comprehensive theory 

explain the development of paraphlliac behavior has yet 

Cornpeting models include a 

ychoanalytic view which viGws the paraphilia .:is f1 syrnptO!'I of an 

,derlying psychopatl,olo,Jy, with its origins in unresolved 

nflicts d~:ing psychosexual development, a Freudian viewr a 

havior!ll mccel which postulates that the oci;un:ance of 8€X~rnl 

riance is a result of classical conditioning processes 

,eluding modelinq, reinforcement, qnrH~ralization, and 

niahment, much as •normal• sexual behavior also occurs, and a 

oloqica 1 r,w,jel which S\L]q,1sts qenetic inflwences an,j emphasizes 

e control of seic;1al behavior throuqh bioloyical or hormonal 

iV\S (e.q., Ball, 1968: Berlin, 1983; Money, 1984). 

The 1970 Co!llroission's conclusion that sex offenders have 

ss exposure to pornography may have been applicable only to 

rious sex offenders {that is, those incarcerated in maximum 

curity institutions). At most, a reevaluation of their 

idance and those .J:rora subs€quent studies suggest that rather 

an frequency of eiq)osure, it may be the quality of that 

l)OiNt'O and the ;1ge-of-first-expoauro that 11ight help explain 

bseq~ent sex behavior differences. Malamuth and Billings 

985) hav0:1, in fact, suggested that the ,:1ffect of pornography <rn 

pists may be more pronounced as a function of their more 

strictive t.ome environments, with limited or no infonnation ,::m 
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sexuality and male-female relations. 

It is unfortunate that the nature of the first 1Usturba 1 

experiences and the role of porn09raphy in that experienc•. 

any, also remains a gap in our irnowledge for future researcl 

address. 

Finally, while self-report& of some offenders appea: 

implicate pornography in the commission of their sex offen: 

the objective data of actual offenses colltl%itted l!fhich shcn 

significant differences between those who use pornography 

those who don't have to be viewed as tentative. It is clear 

in addition to investi9ating developmental sexual beha~ 

patterns among offenders, their arousal patterns as these r,n 

to offenses committed should be investigated more thoroughly, 



EFFECTS ON THC HA.VERJ. .. GE I:NOIVIDUA.Ln 

In order to draw conclus!ans about wherher exposu1 

pornogri:rtphy leads to ()r ..-::aus~:,s certitin c;,,ffects, (}ne ·would ha 

lo<>k. at the expe1:Jroent.:1l ,:widance fur these causal l in\:.aq<es. 

The expe~imental r~sults are presented in terms of ef 

in th~ are.:1s of arousal, perceptions, affective sta 

attitudes, and behaviors. Two categories of pornographic st 

have generally been used to sort out differentlal effect 

nonaggressive-pornography and aggres 

pornogr,1phy {see, for example, Malar:mth and ,XJnrH1.rstc,in, 

Donnerstein, 1933). some question may bs rais,:;,d about wheth• 

fact these two categories are sufficiently representativ 

distinctions the average consumer or the public at large n 

make or whether these two ~ategories afford reasonable cancer 

Nevertheless, these categories provide a convenient 

to organize the results from experimental studies. 

The Kffects of Violent Sexually Explicit Materials 

The findings from studies investigating effects of expc 

to sexually violent materials appear to be fairly unequivc 

meas,H·es in the areas of attitudes and behaviors 

consistently demonstrated changes in attitudes and laborat 

nmasured behaviors, w.ith the natur,:i of the effect mediate, 

auch additional factors as message cues (e.g., whether the fe 

victim is shown to be abhorring or enjoying the rape) 
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Studies an the effccts of ,•~po~ure tc, sexJally vi,.· 

Wlsconsi11. Witl1 their rdspective culleagues, they havu util 

tl1r2e Lypicdl aoproaches. 

The first approach generally has subjects exposed to sti, 

(usually varying consent versus force), with physi.ologi.cal pe1' 

tumescence and self-report measures of arousal taken due 

e.xi;>osm:,:i, followed by questionnaires incorporating <lepc:nc 

variable measure:; (e,g., likelitrood of rape, acceptan,~e of x 

myths and intet·personal violen<::•~, a<::c~ptance of sexual viola 

agai,1st wona,,n (se1?, for example, Malamuth and Chi~ck, 1980, l 1 

1983). 

A second approach typified by Linz (19851 has eubje 

exposed to one of several types of stimuli over time {neutr 

a9grassive, or sexually violent of the •slasher• variety) u1 

lhe guise of a film evaluation study. Prior to this expost.: 

rnf:last.r<es axe ;:;enerally obtain,1d on psychoticisro, in part 

eliminate participation by subjects who might be especia 

vulnerable to this type of e,q;:,osure, The second phase 

suhjecta participate in an oatensibly different study in the 

school wh0:r0 they ore asked to take part in a mock rape tr. 

Ma~suras are then obtained at this point which as1 

punitiv;;iness, rape empathy and similar attitudes, 



'the th.ii:-d approach has bec;n tc-i expos(~ subjects tn tht:~ 

oratory to sexually viol011t v0rsus comparison materiJl and 

i&Ss negative effects by utili~ing sucrogate measures of 

ressive behavior (e.g., shock intensities on an aggression 

All three approaches have different virtues vhic~ contribute 

our ability to understand ~arious dimensions to the pro0lem, 

e-xa.:ttple,f thi::,; ph-ysi<.)l-~J9ic.a.l p:enile rneaS.~i..t"BS of Lir-ousr.,l provide 

independent and obJective means of corroborating self-reports. 

roqate rneas,,ires of .aggression avoid,, th~ ethical problerr,s of 

ducinq" actual anti,-social behavi<irs and at the same time can 

validated by actual self-reports of <lggression 1n sexual 

f'inAlly, the "massive" exposures aff,;;,rd a first stf,p 

o;,;:r efforts to examine the lo1,9er-tel:'m ef tects of wxposure to 

ually-explicit msterials. 

Effects on Fantasies 

Only one stud'.t' has examined the effects ot sexu1,.lly explicit 

erials on fantasies. Malamuth (1981) presented two groups of 

e subjects with a slide-audio show. One versiQn dopicted rape 

the other showed a mutually-consenting sexual encounter. 

lyses of sexual fantasies which subjects were later asked to 

ate and write down indicatli!d that those exposed to the rape 

sh:m ware more likely to craata a.gqressiv,r sexual. t:antashis. 

Aggressive sex:ual fantasies appeat· to be fairly common a!'lonq 

tain groups of offenders. 
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•patterned rapists• or those who raped repeatedly, 

sionificantly more likely than incidental rapiets to often er 

in sadomasochistic fantasies (twenty percent versus 

percent). Walker and Meyer {1981) found four in five oft 

rapists to report primarily deviant sexual fantasias while P 

Becker and Skinner 0985) similarly reported aggreaaiv• se 

fantasies among their outpati•nt sexual aaaaulters. What 

pornography, particularly violent pornog"t"aphy, playa ht 

construction of these fantasies remain■ to be answered. 

Effect■ on Arousal; Perceptions and Attitudes 

Are there differences in effects from exposure to vio 

versus nonviolent sexually explicit material? An e~rly s 

{Malamutb, Reisin and Spinner, 1979} had male and female subj 

exposed to one of tbe above ■ tlmuli or• neutral one. 

materials presented wer• pictures from Playboy or Penth 

m4hJazines for the sexual eiq;,osures and from National Geogr, 

for th• neutral exposure. Sexually violent depictions incl 

pictures of rape or sadomasochism whereas the sexually nonvii: 

material h&d no aggressive elements. After viewing 

materials, subjects filled out a mood check.list. Thie 

followed ten minutes later by an assessment of reactions to 

after the aubjects had viewed a videotaped interview wil 

actual rape victim as well as an assessment si.nreral days lab, 

an ostenaibly :Ufferent study. Both types of stimuli were 

to reduce the extent to which subjects perceived that pornog: 

may have detrimental effects but neither one affected reaci 
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,xual arousal to tha sexually violent depictions were 

.gnificantly related with a self-reported possibility of 

gaging in rape. 

Another study (Malamuth, Haber and feshbach, 1980) examined 

e effects of written descriptions of a sexual interaction based 

a feature from Penthouse magazine and modified to create a 

olent and nonviolont version for male and female subjects. In 

is st1Jdy, males who had been eiq)<:ised to the sexually violent 

piction (sadomasochism) perceived more favorably a rape 

piction thdt was presented to subjects subsequently. Subject8 

r0 f<n,md tQ beli0ve that a high percentaqe of men would rape if 

ey knew they would not be pi,mished and that many women would 

joy being victimized, Finally, of the fifty-three male 

bjects, seventeen percent said they personally would be li~ely 

act ~s the rapist did under similar circumstances. Fifty-

ree percent of these :males ceeponded similarly when asked the 

me question if they could be assured they would not be caught. 

In order to draw out the various dimensions in the 

rtrayals of sexual violence which might explain the exhibition 

inhibition of sexual responsiveness, Malamuth, Hei~ and 

shbach (1980) conducted two experiments on male and female 

1dents. The first experiment replicated earlier findings that 

~mel subjects seem to be less aroused by sexual violence than 

A second experi~ent manipulated 

3Ct ions oE the rape v let im with one version showin9 her as 
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cperiencing an involuntary orgasm and no pain, The SBCOnd 

,rsiun had har experiencing an orgasm with pain. Both male and 

1nale subjects were aroused to these depictions, with female 

t>jects more ar,JuS•c!d by the •)rt;;asm with no pain vecal.on while 

10 mc1le0 were nc;st <:1rous,;,d by the orgasm 1-fith pain etii,;ulus. 

H, a u t h ,:, r s po s t u l a t e d i n t h i. s c a s o t h a t u n de r c e r t a i n 

>nditions, rape <j,epictions can be arousing, particularly when 

,e rape victi• is shown experiencing an orgasm during the 

A c c <> r d i f\ g t o t he a ,; t l:n:, r s , e u b :j e c t s ma y h a II a 

iinterproted the events preceding the depiction of the victim's 

:ousal so that the rape is now viewed as one that is lass 

ercive and less guilt-inducing. 

Three additional studies {Malamuth and Check, 1980a: 198Gb; 

83) provide further evidenc~ that victim reactions have a 

: gnificant impact on sexual arousal and btJhavioral intentions. 

•sults from one of these studies showed that both male and 

male subjects exhiDited higher a~nusal l•vals when portrayals 

·owed an aroused female, regardless of whether the context was & 

pe or a mutually consenting situation. The sec,md study 

, a lamuth and Check, l SHH)a) similarly showed that .male sub jecte 

,d highec penile tumescence Sl;ores when viewing a victim-aroused 

,pe portrayal. compared to a po::tr,iiya1 shol<fing victim abhorrence, 

iqnificant correlations were also obtained between the reported 

;ssibL1lty of engaging in similar behavior. sexual arousal to 

rpe depictions and callous attitudes toward rape. 

The effect ~,f sexually violent (fopictions ,)n attitudes has 
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·•zater a,;cepta,ic,: of rape m'{ths 11f.ter exposure t,) r;uch 1twte1:i,al 

!alanuth and C'heck, 1980a, 1<185; Malamuth, Haber and F',H;.h;;ach, 

In an attempt to approxlmate a •real world• altuation, 

,.lamuth and Check (1981) had male aml female sut;jecLs view tull-

:ngth features as pact ,Jf campus cinema showin9s. The films 

1ereas control subjeccs viewed a nonviolent feature film. 

pendent measures were obtained after a week in a qu~stionnaire 

eaented as a separate sexual attitudes survey. These measur:es 

eluded rape myth acceptance measures, measures on the 

ceptance of interpersonal violence as well aq adversarial 

xua! beliefs, measures developed by Burt {1980). Results 

A similar 

end, thouqh statistically n-.:insignificant, was found for the 

cept.1nce of rape myth&. There were noneignificant tl;lnd,:'ncies 

r females in the opposite direction. In addition to the 

vantaqe of e;,tternal validity from this field experiment, the 

oblem of demand characteristics in some laboratory s;xper l;,1>lntal 

tuations is quite effectively dealt with in this study. 

Aggressi.va Behavior 

!lormerstein ( 1980 l had male subjects provoked Ot'.' treat0d in 

neutral m<1nnet· by a male or female confederate, then had them 

a suxcally explicit film, a film 
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~grossive-pornographic film with a positive ending elicited 

i9hec a9qressi<>n levels. Subjects exposed to this vet·aio•i also 

"l\ol the woman portrayed as s~1ffer'u,q less, t:njoying rnor,:, and 

iing more responsible for her situation. These findings suggest 

1a importance of disinhibiting factors that might produce a 

!,lltiiness to respond {e.g., am;ior or frustration) and message 

;es (e,g., enjoyment of sexual coerciQn} as enhancing the 

This rem~ins speculative at this 

,int (Malamuth and Ceniti, 1986). 

A recent study demonstrates that such laboratory ag~ression 

not always manifested when these •enhancing• factors ar• 

1sent {Malamuth a:td Ceniti, l'9B6} * Two ~-;iro~ps .,_)f su:::ject.s were 

:posed to either sexually violent or sexually nonvlolent 

tter, in what was pc,!sentnd ,'ls a diften"nt study on ESP, 

asures of laboratory aggression using aversive noise wore 

tained in the typical aggression paradigm. No differences were 

und among the three exposure c<>nditions. The auth<>rs 

hibltion of specific beh~vinrj might oe m0re conducive to an 

d\vidual's performance of such behaviors. 

;n impJrtent studv that c arifies the int~c3~ti~n 0E 



motivational, ••••■ge and inhibitory factors•• predictors, 

self-reported sexual aggression {Mala■uth, In Preas) h, 

de■on ■ trated that (a) ■uch factors•• ho■ tility to wo■e1 

dominance and acceptance of interpersonal violence, <!lrouaal 1 

■ axu ■ l violence, and sexual experience all correlate wl1 

sexually aggre■■ iva behaviors; (b) the occurrence of thes 

aggressive behaviors ia batter •explained• or "predicted* l 

these factors in combination; (c} 1u:ouiHal to sexual aggreaai< 

correlates with dominance and ho!Stility to women and is also , 

important predictor of sexual aggression; and {d} these aall 

reports of sexually aqgressive behavior are also correlated wii 

laboratory measures of aggression. 

Effe<::ts of Maasive Ex ure 

In a atudy desi9ned to evaluate the effects of massi, 

exposure to sexual violence and to further explore the componen, 

of the desensiti~ation process, a series of four studies -- a 

part of a Ph.D. dissertation were cmH:lucted. {Linz, 1985 

College males were exposed to a aeries of 4 alasher films,~ all J 

rated, using a formula of sexual explicitness juxtaposed wil 

much blood and gore. A typical example i ■ a scene from~! 

Murders showinq a naked woman taking a tub bath, m1n1turbatin: 

then being stalked and killed with a po,,Har drill by a mask, 

male. Coa~arisona were also made among R-rated nonviolent fil! 

and x-rated nonviolent films, both of which included aex,ur,1 

explicit scenes (the former were af the teenage $ex fil 
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variety}, H 24 

After viewing one film per day for five days, subjacts 

asked to participate ln what was presented as a different s 

-- a pn~test of a law school documentary -- then complet, 

questionnaire assessing the defendant's intentions, the vict 

resistance, responsibi lit11 , sympathy, attractiveness, £njury 

-- Those who were massively exposed to depicti0ne 

violence aqainst women came to have fewer negative emoti1 

reactions to the filrrs, to perceive them as significantly 

violent, and to consider them significantly less degradin~ 

This desensitization appeared to spill over int 

different context when asked to judge a female victim of a r. 

Thc,se rnassi•.?ely exposed to sexual violence judged tbe 'lictir 

the assault to be significantly less injured and evaluated he: 

less worthy then did the control group. 

-- There were no differences between subjects exposed to 

teenage sex film or the X-rated film and the concrol grou, 

0ither pretrial measures on objactitication of .. omen, rape r 

acceptance or the acceptance of conservatlve sex roles or on 

1124 The following films were 
"teen sex:" films; Por.ky's,. fast Times 
Lessons, ~ast&mertcir viR911, an 
lilms; Deb 1e es Da as, ea th 
Indecent Exposure, and Pan~asy. R-r 

usedt R-rated nonvio1 
at Rid emont HL;h, Prh 

nonlJ'!?n 
e of 3u1 

~hainsaw Massacre, Maniac, Toolbox MurJers, 
~ 



posttrial nHHtsut·es (deftirldant ,:;;uilt, verdict, vicL 

responsibility). 

-- Two movies {about thr0e hours viewing time, about twe 

to twenty-five violent acts) were sufficient to obtair 

desensitization effect similar to the effect obtained afl 

oxposure to five nv>vies, suggesting that desensitization < 

occur fairly rapidly, 

These findings were most pronounced for those subje, 

high on psychoticism and expos~d to the highly sexually vial, 

film. These individuals were siqnificantly more likely 

endorse the use of force in sexual relations and to evaluate 

victim portrayed in the rape case as less credible, less wort! 

and less attractive. 

The effectiveness of debt·iefing procedures were assessed , 

the measures were found to be generally affective in reduci 

negative effects observed after film exposure. 

Kraf:ka (1985) used these same R-rated "s:.asher" fil!'lls ir 

stt1d.y similar to Linzts but using female subjects,. Kratka a 1 

used these films as stimuli for a "violent• condition a 

contrasted this with exposuce to sexual violenc9 and to an 

rated sec of films. The effects of massive exposure ottaine~ I 

ma.le .Sltb)ects ·were .a.bs-ent fot~ females.°" 

It 1s cl,rnr that fot' r.1alP.s, exposure b:; sexually explic 

materials juxt-llpossld with violen,;e directo'l,! at ;, female t,u· 

enhances calloused attitudes in similar situations involvi 

won~-~~ n r1.s v i ct i -ms ~ 
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The Effects of Nonviolent Sexually Explicit Materials 

The importance of specifying various contingent condit 

under which certain eEfects may or mny not be obtcdned bee 

inmediately obvious when one looks at the findings in this B 

It is alao clear that while there arc a gre~ter number of stu 

that examined the affects of nonagqressive sexually expl 

materials, particularly if one includes the 1970 Comrnls 

studies, the diversity of dependent variable measures as wel 

experimentt.1 stimuli used i-s also qte~{itor· th.an those in thB 

of sexual violence, 

A numb-er ()f di l:t6rent effects from a ,;raz:iety of studies 

been obtd.ined in the areas of affect, attit>Jdes <1B wel. 

behavior. 

Affective and Perceptual RespoGscs 

Wishnoff {1978} exposed sexually inexperie11c0d undergrad 

females to explicit erotic films, He found that sexual anx 

decreased while expectations aDout engaging in intercourse in 

near future increased significantly. 

Along the same lines, Byrne (19771 and Byrne and B~ 

(19771 suggested that initially, exposure tn sexually expl 

materials may offend an,i disturb some, or produce apprnhensio 

others. These authors then hypothesized that frequent expo 

reduces negative reactions and negative appratsals of tt 

Once tolerance lncrEH:1ses, the stimuli leads 

greater pleasurable sexual fantasies and greater enjoyment 

hypothesis generally supported by t.heir data. 
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PerceptU<'ll judgments have als,:. t;een de\"\on»trably affect.ea by 

;:Jsui:e, r•articularly .in the areas of comr>arative judgments <!Ind 

t"imations of rBolity~ Kenrick and Gutieires 11980) found 

Proposing th~t such 

[ects could be more significa~t in the realm of sexually 

)lieu: materials, Gutierres, et. aL, (1985) di,j ..:1 follow-up 

:antly io whtc'i subjects were asked to assess churacteristi.cs 

others after uxposure to slides of Plavboy and Penthouse 

In ~our succ0ssive experiments, target persons rated 

ce a stran~er an1 the subject's spouRe or long-term live-in 

tner. Both types of target persons were more negatively rated 

y hy :nale, ;:ubjects. Similar reS'.l)ts wen: obtained aftf:'t: males 

e 0xposed to •teautifui females in sexually enticing 

ivities• (sexually ~rovocative poses or precoital and coital 

1 ivitias) in contrast to males exposed to less ~ttractive 

·ales (Wenver, Masland, and Zillmann, 1184). 

This perceptual contrasting of •~sthetic appraisals is 

it i oqent (>n whf:~ther the rated targat -and the .-:(>mpar iscn target 

a;ssuci:ned O!elamad and Moss, H1~)J Griffitt, 1971}. For 

:.rnple, when an individt,al is pnrnented in the context ,:,f 

tr,F:ti-.:e friends, that individual tends to tJe rated as more 

In the case of comparing media models with a 

~nificant other, on the other hand !where presumably there ls 

.association between the t.;,r-qet and th~~ comparisc-n.) ·* the 

't.pari.son stirnulu.st or the media "t<)d-el in this case 1 H;tr·ovldes 
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an anchor or contrast point for the evaluation of the ta 

stimulus." {Melamed and Moss, 1975, p. 129). 

Hatfield and Sprecher {1983) exposed males to "a Play 

type article -- a romantic seduction scene designed to 

arousing.n They predicted that a sexually aroused male~ 

exaggerate a woman's aexual desirability as well as her sel 

receptivity. Male subjacts w0n::0 then shown a photograph ot 

potential date.• Both p~edictions were confirmed. 

accorrling t;o the a'.!thors, w<2re mon:e likely to aqree that U 

potential date was "amorous," "immoral,• promiscuous," "willit 

•onwho1esome,% and muninhibited.ft 

Dil:ferent results were c,btained by Derm,;r· and Pysiczyr 

(1918) in an investigation of the effects of erotica on mel 

responses to women they loved. They were parth::ularly intere;; 

in whether eroti~a would enhance •1oving• or ~liking• responE 

Males who read an erotic story Ian explicit account of se, 

behaviors and fantasies of a college femalel reportod grea 

romantic involvement than those in a control condition, ?hat 

-chay were moi>e ai;>t to r~t)ort expressing "loving" than "liki 

statements to their loved ones when sexually aroused than¼ 

not sexually a.caused. 

In looking at the above studius as a whole, it is qu 

judgments ._.hi le stimuli that pri;nar i ly enhance aro,:sal reacti 

{,as in the Hatfield an,j SprBcher, 1983 and !),,nner , 

Pyszczynski, 1978 studies which used t&xtu,il material; enha 
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,re "love-oriented" responses for loved om\!s and "lust-oriented" 

,ponses in a dating situation. 

Effects on Behaviors. 

it sexually explicit materials had either no effect on sexual 

,,avior or when effects were observed, these were o•nerally 

lght increases in those sexual activities already in the 

,iividual's established r•pertoir• {Amoroso, et. al.r 1910; 

~ne and Lamberth, 1970; ICutchinaky, 1970}. These behavioral 

:ects generally occurred within a short period after exposure

ifever, as one of the 1970 research investigators observed, it 

,; also poasible that, 

the affects of erotica on behavior could have been 
obscured in the initial body of research bacauaa two 
eajor components of the influence process were mias,ing 
from the early investigations: the extended time 
period necessary for change to occur and the 
specification of th• depicted behavior aa wall as the 
relationship between the interactanta. {!lyrne and 
Kelley, 1984). 

,wiolent sern:ually explicit materials after repeated exposure, 

::;n>sm:e to nonvicrlent sexually explicit stimuli wl'uere apparently 

,nflicting results are found. 

ides and nude■) inhibit•d aggre■■ ion l•vel ■ vherea■ the 
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A follow-up study !Baron, 

l979l, this time on female subjects, using the same stimulus 

aaterials found mild stimuli inhibiting aggressive behavior while 

:ho stronger stimuli increased aggression. Both these studies 

nea:2uc0,J ag9ressive behavior via "shocks" delivered on an 

vJgression machine. 

In another study, photographs va:·i,)usly depictinq 

'nonerotica,ff nude females, 3nd couples in sexual activities were 

;,.hown to rrt:31e subjects {Zillrtann and Sapolskyt ,1977}& 

~dditionally, subjects wore either provoked 0r unprovoke,L for 

:,he latter group, no differences io aggression levels by type of 

itimulus were observed~ No differences were observ·ed in 

1ggression levels for subjects ~ho were provoked either, although 

:espondents in this condition also exhibited lower annoyance 

~ggression-reducing effect of relatively non-arousing but usually 

>leas.;rnt sexually explicit images which act to redw:e annoyance 

1r anger and consequently, aggressive behavior, 

Along these lines, Sapolsky {1984) has sugqestod th.at 

:ontiant 1;:haracteristics r.ave iln impact on ;,1ffecti ve states ( that 

,s, how pleasing or displeasing the stimulus is.) as well as on 

The combination of these factors appear to 

troduce differential responses. 

Situational factors such as provocation and the removal 0f 

estraint& against eggreesion appear to further mediat~ the 

·ffect& of nonviolent pornography oo viewers. Donne rs t e in 1 



t,:s d:nd nudes fr()m Playboy} inhit)itf:d. aggt~essive. responses in 

1tra,st tr_; l•st.coc~qer e.r<)tica.- {frontal heter-nsexual rrudes 1n 

~late~ intercourse and oral-genital contact) which enhanced 

sequent study similarly showed that a pornographic film !black 

white stag film depicting oral, anal intercourse and female 

Jsexual intercourse} increased aggression levels among angered 

2s t0 a significantly greater eKtent than a n0utral fil~ 

1nerstein and Barrett, 19781, 

In compari1tg the effects of both a9qrmrnive and eroti1., films 

,1q,Jr,~ssive behavior of male subj,:icts, Donnerstein and Hallam 

: 7H) found both types of stir~uli to lncrease ai;igreasive 

1\vi0r against both a male and a femal~ target, However, when 

,;e subjects weni qiven a S(,cond opportunit:y to aggreas, these 

,;:>(Hi:'ies incn:as .. d in the porno9raphic film condition f0r the 

,ale but not for th~ male target. Tne second aggression 

i:,rtunity, th<? authors sw;igest, acts to reduce restraints on 

1reasio11 against women. 

In sum, the experimental eff,:ct!!l frorn exposure to nonviolent 

cnographic material appear to be mediated by a number of 

viition.s.: the strength of the sti111u lue to induce tn:ousal, the 

:e-cti.\le naturt1 <:,f the stimulus, i!Hld situational factors such as 

removal of restraints against aggression. 

sure. 

A number ,·>f st,Jdies, both from thR! :uno Com.mission and mcn:e 
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,er a duratigJn of one to several we~ks. Mann, Sidman and Star~ 

~e control group}. Sexual activities were recurJed in didrios 

the subjects durinq tho exposure period ~nd act tudes toward 

tho~gh theso activities were onee these suDJects nor~ally 

tGaqod in (i~e>!., they wert! not rela.ted to spec1f1c ones 

tt(ayed in the stimulus materials). ~n additional find1ng was 

at the reported stimulat effect grew weaker as the weeks 

Whether this diminution ls attcibutable tc, t,oredor1 

Lo habituation is not entirely clear. 

Howard, Reifler and Liptzin ( 1971} similarly exp0aed :nalo 

llegA students to heavy doses of pornographic films, 

otoqraphs, and reading material during ninety-minute sessions 

er a three-week period. Experimental subjects could choose 

This was followed by three sessions where 

a original pornographic material was replaced by new ones. 

ring the last two sessions, the Hn()neroticn materials were 

,en a:.;ay. C;;mtrol subje,;ts were ih,t exposed t() these t'.{pes of 

terials. The findings, based on physiologic and attitudinal 

1sures, revealed initial high interest which faded rapidly with 
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tho provis~on of no~ Dateriat~ failed to re~ive inters 

reductions in other reeponsiveness measurQs (e.g., heart ra 

interpreted these r·esults tn terms (>f b-orerh-')mr .Zil..lman.n 

B-ta}1 nt { 1-9B4) su.gg-este~.J that habituation ii~ ct potent 

alternative explanation based on the premlse that concin 

ex:p('.l-sure t<> ~:;mot.i.on-inducinq sti.rnuii pc<Jduccs deelin.-es .in 

:;rousa1 c0mpon,H1t of the r,;;actioc1 

effects might he occurring~ 

½vid~nce that habituat 

To t,ast this hypothes 1:$, Z il lrnann and Br:,taJ,t \ 1984 l 

e_i.qht~,t m.ale and fem.ale \.tnderq·:raciua.tes rand(Hn.ly .assiqn,:d. t, 

m.a.ssive r interm.e<liat-ef no exposure or c:Jntrol group-. Subjects 

the three experimental gra0ps met in six consecutive wee 

sessior1 and 111;11:ct:ed six !ilms of ei<Jrtt sinuteic. duration e,:1 

~ith varying degrees of exposure to the axplicit sex fil 

0stensi::>ly, the subjects ...-ere to evaluate •. 11e aesthetic asp,;'J 

of t.h(Hl8 films. All erotic films depicted heterose, 

activities, main.lv fel.latio, cunnllin~.Ju;S-; coi.tion 1 and a. 

intercourse, none of which depicted infliction of pain. The , 

erotic films were educati-:)nal or .ar.tertaininq materials, 

previo:..:sly jud9ed as iateresting. BKperiment-':tl subjects ret,1: 

to the laba~atocy one week after treatment and wera then ex~: 

to three films of varying clo:,,.;p:ees of explicitness (precci\ 

oral-genital sax and intercourse, and sadomasochis~ 
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stiality} followed by me&si.,remirnts of excitation levels {'H,art 

te and blood pressure) and affective ratings. 

Two weeks after initial tre~tment, subjects were randomly 

signed !within i.nitial exposure trBatments) to view one of' the 

•!lowing: (a} a film di:ipicting oral-genital sex and hi:,tero

xual intercourse; (b) a film depictinq sadomasochistic 

,tlvities; {c} a film featuring bestiality; {d) no film, 

asur:es of aggressive behavior also were obtained at this point. 

The results three weeks later indicatad that with incraasing 

posure to various ex0liciL stimuli, arousal responses 

minished, as did agqr<.:ssive behavior. Furthermore, more 

usual or "harder" erotic fare appeared to grow increasingly 

re acceptable with subject evaluations that the ~ater:i1l was 

fansive, pornographic or should be restricted progressively 

Measures of sox callousness suggested further 

bit,J<!ltion ,c;ff.,,,::t!l as did pt:ojective mt~as'1res of the c.:.nr,.11onality 

these behaviors. Accord i rv; to z i 1 lmann and Bryant, these 

Eects were, "evident for both male and female subjects.• 

milar habituation affects after •massive exposure• were 

ported by Ceniti and Malamuth {1984) f(ff sub3ects who wore 

orce-oriented,• effects which were ~ost pronounced with 

[)Osu::-e tQ sexually violent depictions. Axous<1,l patterns w,,re 

t affected, hQwever. 

An earlier report on other aspects of the same study 

illmann &nd Bryant, 1982) showed that subjects also exhibit1it<l 

eater sex-callousness, using measures developed by Mosher: 
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{1970). They also showed some cognitive distortion in terms 

exaggerated estimates of the prevalence of various sex, 

activities as a result of massive exposure. 

There is contrary evidence from Linz {1985} on the effe, 

of massive exposure to nonviolent sexually explicit materials 

a study described earlier under Effects of Massive Exposure 

Sexual Violence. Subjects expoaed to R-rated "slasher" fib 

tbe sa■e effects ln a rape-judgment situation a ■ did t 

~slasbern films which showed perceptual changea described 

desensitization to film violence and to violence aoainet women 

Another investigation into the effects of massive expos, 

to nonviolent sexually explicit materials tested the habituat 

hypothe■ is {Zillmann and Bryant, 1n Press) using both male, 

female students and adults from a metropolitan commun' 

similarly examined effects of massive exposure. This time, 

weeks after exposure, subjects were provided an opportunity 

watch videotepea in a private situation with G-rated# R-rated 

1125 Paychoticism measures included such items as 
following (Linz, 1985): 

(a} The idea that someone else can control your thoughts. 

{b} Having thoughts about sex that bother you a lot. 

{ci The idea that something is seriously wrong with :r 
body. 

{d) Never fe$ling close to another person. 

{e) reeling lonely when you are with other people. 
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rated programs available. Thia opportunity to view was 

ovided during an oatenaible •waiting periodn between 

ocedurea, with the subject's choice of entertainment and length 

Subjects with considerable 

: ior exposure to ca!lllllon, nonviolent porno9raphy s!u:>wed very 

.ttle interest in thle type of fare, choosing Instead to watch 

11:e uncommon materials that included bonda9e, sadomasochism, and 

,stiality. These effects, while observable among both males and 

,males, wersa again more prorm1..mced among the former. 

While habituation is certainly a plausible explanation for 

,es,e findings, choice of entertainment fare on the basis of 

lmulus m:>velty cannot be precluded entirely {see Kelley, In 

Hss}. An examination of the mean amount of time spent viewing 

,~ video tapes shows that for those massively exposed, male 

.udents watched an average of three and a half minutes of 

ncommon fare• {featuring bondage, S & M, bestiality) while 

male students watched an average of a minute and a half, with 

ewing times for their nonstudent counterparts only slightly 

gher. ~eeping in mind that subjects had fifteen minutes of 

ewing time, the graduation to a preference for stronger fare, 

habituation, does not seem to be finaly supported by the data. 

rthermore, the measurement situation might also be viewed as 

ermission-grantinQ,u with choice of what Might normally be 

naidered taboo material being more permissible or socially 

ndoned. One could argue that greater availability of these 

terials in the real world might also be analogous to an 



indic.ation of: social sanctions b~ing lifted, so to sp,,ak, and 

laboratory evidence obtained here certainly merits m 

attention, perhaps through longitudinal studies. 

Further measures wer0 obtained from the same samples 

subjects in the last study descr·ibed above in Uw areaa 

•sexual satisfactianN and "family values,• both through 

eKtensive ~attery of questions !Zill~dnn and Bryant, 198 

19&6b). Subjects were asked how satisfied they were with th 

present sexual partner, their partner's physical appearan 

affectionate t>ehavior, sexu,;11 behavior, commitment and so f,:>r 

1'h€>ir findinqs showed siqnifi<::antty incceased dis::mtisfaction 

tr,ese various ar(!as Qt sexuality after- massive exposure. 

In the area of •family values,• a variety of questi 

tapped attitudes o~ pre-marital and extra-marital s1 

estimations of 0ccucrencss of •sexual faithfulness• in 

population, anJ perceptions of the institution of marriage 

divorce. Aqal~, massive exposure appears to have increa 

acceptance of pre-marital and extra~m-arital si:ax and diminis 

the importance of the institution of marriage. 

h-ave to be viewed with cautit>n since the large number 

statistical tests conducted incceases the chances of obtain 

false positive conclusions. Because of thi:a complexity of 

experimental pcocech.1res, the long battery of questions asked, 

the absence of a measure valid,,H,ing the effectiveness of 

cover story, we must also view these findings as tentative 

worthy of further examination. 



on the basis of the anove findings, it appears that sh 

term effects have been observed in the laboratory but under 

specific conditions. These conditions should be fur 

elaborated on in future research, Massive exposure stu 

varying the lenqths of exposure, on the other hand, suggest 

certain types of effects mdy occur with long-term exposure. 

question arises whether this is true of all types of sexu 

explicit stimuli that do not have any violent elements. 

A recent Canadian study has tried to address this i 

{Check, 1985). Four hundred thirty-six college students 

nonstudent metropolitan Toronto residents recruited by mean 

advertisements, ~ere exposed over three vide0tape vie, 

sessions to one of three types of material.s, or to no mat~ria 

all. The stimulus materials were constructed (primarily bee 

no materials could be found that exclusively contained 

intend0d m~nlpulations) from existing commercially avail, 

crntertainment videos Lo ncpresent one of the following; 

1. Se;,01,11 violence -- Scenes of sexual intGrcourse 
which included a woman strapped to a table and 
Deing penetrated by a large plastic penis. 

2. Sexually explicit and degrading -- sc,,n1es of 
sexual activity which included a man masturbating 
into a woman's face while sitting on top of her. 

]. S0xually ~xplicit -- Sex activities leading up to 
interc01-ffse between a man and woman. 

These categorizations ware validated in prelimir 

questionnaires assessing subjects' perceptions of tt 

materials. Results indicated that exposure to both the sexu 

violent and the nonviolent dehumanizing pornography ( l) were : 
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1ikely to be rated "obscene," "degrading," "offensive" < 

"aqgressive;" (2) tended to elicit more pronounced feelings 

anxiety, hostility and depression, and (3) tended to 

successfully differentiated from the materials classified 

The patterns were le,3s clear on r~ported likeliht 

of rape measures and reported the likelihood of engaging 

coercive sex acts, While those in the violent and in t 

degrading exposure conditions reported significantly great 

1 ikel ihood of EHHJ,HJing in these behaviors compared to the contr 

group, an effect mors& pronot1nced among those with hi 

psychoticisn scores, those exposed to the •erotica• stimulus c 

not differ significantly fro~ either the control or bo 

pornoqraph:i,' co1)ditions. The findings also have to be viewed wi 

cauti·::m aa the (>Xposure ccndi tions wer0 not completely equivale 

( i ,G,, tr1e no-exposure control group ca,ne in for a sinqle sessi 

while the experimental groups came ln for four sessions), 

caveat Check recognized and discusses. 

entirely clear what differential effects on tne exposure grou 

the preliminary instructions tq all subjocts might have had whi 

included som➔ r<ilference to the study boin<;J funded by the Pra, 

Commission on P◊t:nography. 

Similar findinqs w,n:e obtained by Senn 0985) for fenu 

sobjects exposed over four sesrnions to slides of "erotic,, 

"nonviolent dehumanizing pornography," and •'!iolent pornograph01 

The first class of materials were described as mutual 

pli.asur.11ble sexuAl expression between two individuals preserr; 
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it. Th+< same s0x diff0r0nces w,are reported in the national 

rvey oi' the 1970 Commission (Abelson, et. aL, 1910}, 

Experim,a.ntal findings, however, seem to swJgest othervise, 

lea and females in laboratory-exposure situations reported the 

me levels of arousal in response to i:,exually explicit stimuli 

:iqusch., •-?t. aL, 1970; Byrne and Lamberth, 1971; GrU:fitt, 

73). Females, however, are also more apt to report neqative 

ract tow,u:d erotic stimuli, that is, they report more shock, 

1gust 1 and annoyance than males (Schmidt, et. al,, 1973), 

:se differences, not sm:prisingly, are even m()re pronounced 

an aggressive sexual themes such as rape portrayals are 

1loyed {Schmidt 1974). The context of the portrayal is also 

:;nif icant as Stock ( 1983) demonstrated. F'emale subjects 

,osed to an eroticized version of a rape exhibited high arousal 

;els while a version which emphasized the victim's fear and 

n elicited negative affective reactions and lower arousal 

1ative effects that Linz's {1985) males did <lfter .;?xposure t~, 

rated slasher films which the former attributed to some 

ltional distancing because the victim in these films was 

·•ariably feinale. 

Personality differences also mediate effects. One 

rsonal i ty ~limonsion which h,ls heen examined is "psych 1:>tici sm" 

: rsenck and Eyse'1cl<, 1976) which B!.!rnes°' Malamuth and Check 1 

1l4a, 1984b} found to be po$itively related to the enjoyment of 

-~c• and unconventional sexual activities. Linz ( 1985) and 



.eek I l!H!5} similarly found payclloticis11 scares ta be highly 

-rralated with the acceptance of rape myths. 

Finally, experiential factors alao help explain response 

fferences. Those with :more previous experience with sexually 

:pliclt materials also tend to be lass Inclined toward 

atrlctions (Newsweek-Gallup Survey, 1985} and also tend to 

hibit more sex-calloused attitudes Oialamuth and Check, 1985} 

.d more self-reported sexually aggressive behavior (Check, 

SS}* 

Summary for Violent and Nonviolent Sexuall1 Explicit 

teriala. 

In evaluating the results for sexually violent material, it 

pears that exposure to such materials (1} leads to a greater 

ceptance of rape myths and violence againat women; {2} have 

re pronounced effects when the victim is shown. enjoying the use 

fca:ce or violence; CH ls arousing for rapists and for some 

les fo the oeneral population: an.d { 4} has resulted in sexual 

gression ao•inst women. in. the laboratory. 

Malam.uth's {In Press} research has further demonstrated that 

ch attitu.:les as rape myth acceptance and acceptance of violence 

ainst wo11M,H'l are correlata-d with arousal to such materials and 

th ttreal-world• sexual aggression and that subjects who have 

raonstrated i,eKual aggression in the laboratory are also more 

kely to report using coercion and force in their actual sexual 

The validation of the measures used in his 

udies, the use of phyeiologi.cal measures of arousal, and the 



we feel is roquir~d at s0~ial scieriCB evide,\co. 

We are less confident ~bout the findings for nonviol 

sexually explicit materials and we hasten to add that ~his is 

necessarily because thie class of materials ~as no ~ffects 

•>thers, about potential explanations re~arding some ot th 

Jiffett·ences, For. example, Check and Mala.muth { 1985) bave poi.n 

to the <liff.,,rence11 between Vi<)shsn::'s {1970) lack or ~t!l•cts on 

G,ll lousness and Z illn,3rm and Bryant's ( 1982) find i nq of qrea 

sex callousness from 8Xposure to nonviolent sexually ~xpli 

attributa~le to a difference in stimulus characteristi, 

Masher's film, based on his own descriptions, depicted •m 

affection than is typical of much p0rnography~, while Zillm 

and Hryant's {19&4) istaterial tended to portt"ay wom,,ir; 

''nondi.scriminating, as hysterically euphoric in response to j 

about any sexua L or pseudosexual stimulation, and as <o"1ager 

accomrocdate seemingly any and every sexual request"' {j:J, 2 

Check and Malamu.th {1985) mointain t.rH)t tbs portrayal in Zillro 

and Bryant's study suqgl;!sts "a dehumaniz.ed portrayal of wom, 

which had the effect af generating disrespectful, entifem 

attitudes in both male and female subjects• (p. 205). 
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This explanation could co"ceivably hold for the differences 

1:ween Linz's (19B5) findings and those ,2f Zill:nMm and Bryant& 

984}. Because specific &ttributes that may characterize these 

lma Cother than the fact that they contain no violence! and 

plain their effects ar•il either confounded {i.e., more than one 

ctor is emphasized, making it difficult to attribute results to 

particular <me), or are not cle,arly expliGated, it is mor<a? 

fficult to say definitively that this particular claas of 

terials has a particular pattern of effects, There ara very 

ntative suggestions that the manner in which the woman ia 

rtrayed in the material (i.e., whether she is portrayed in a 

:11eaning or d,n;;rad.inq fashion) lllight be an important content 

otor but this ia clearly an area that should be investigated, 

rtainly, the theoretical, {and mzrny will argue the common

'\eical) reasons for mediating effects on the basis of content 

es are already available from social learnini,;; theory {B,HHiura, 

77; Bandura, et,al., 1975). 

Some Methodological Considerations 

As we have done for previous sections describing different 

pes of data collection procedures with different population&, 

need to consider certain issues that pertain to experimental 

udias that wlll help clarify our evaluation of research 

1dings. We will consider five issues in particuhr which are 

obably ■oat often mentioned, the probl&m of the ability to 

neralize the results outside of the laboratory {what 

searchBrs call "external validity•}; the problem of "the 



laqe ■tudent" a■ volunteer aubjeat, the measure■ used to 

lect •anti- ■ocial behavior", ethical laauaa1 and the 

:rationalization of •pornography." 

Abilit to Generaliz& Ex rimental Findings. 

The proble■ of the "artificiality" of the exp•rimental 

tuation ls an i ■aua not new to social psychologist■ <••• 
,c1.u1siona by Berkowitz and Dormeratein, 1(}$2; Littman, 196,1). 

'le it la true that the experiment is indeed ~artificial,e it 

, essary condition for establishing such a causal cormection is 

, elimination or control of other factors which may al■o affect 

Such a condition then obviate■ a ffreal-world" setting in 

,cb num11irous factors interact and jointly i•pinge on the 

.:Hvidual. Littman { 1961) maintains that ■ystem.atic 

1~ri•ent■ l da■ iqn■ ar■ designed to test wmore univ■ r ■ al 

11oretical propoaitions tbat apply to large groui}s of hwa,em 

eings." That is, they are desigruHi to test theorized 

,L ■ tionshipa about human behavior that make■ the l ■ sua of 

pres•ntativeneas of the experiaental setting and subjects of 

,sser consaqu:enaa. Berkowitz and Donnerstein, 19112, offer a 

,Jent summary of arguments on this point. {Sea also Xru9lanaklz 

115}. 

The Coll ~e Student aa E p ri .. ntal Subj~t. 

The issue of representativeness has alao bean raised with 

;Jard to the colleo• student as experimental subject, with the 

~?lication that the college student hardly represents •real 



1ople• in the •real world,• To reduce the issue to one of 

~mographic6 is an oversimplification. If we are interested in 

te quest ion of rrn!!!an r€!sponse to sexually explicit !!!aterials, 

xy should being in college or being male for that matter be a 

,oblem? As Berk.ow:!. tz and Donnerstein ( 19132} point out, *The 

~nlng the subjects assign to the altuation they are in and the 

1havior they are carrying out plays a greater part in 

iter~ining the generalizability of an experiment's outcome than 

l88 the sample's da!!!ographic representativeness or the setting's 

mdan0 realism," (p. 24SJ 

Having said that, we also need to point out that there are, 

, fact, other attributes of the subject who participates in 

:periments involving exposure to sexually explicit mat,;,rials 

.at ~iqht have an impact on the interpretations of experimental 

suits. Results from various studies suggest that: 

l. Malas, more than females, are 1 ikely to volunteer for 

x-rehted experiments (Kenrick, et. al,, 1980}. 

2, Subjects who are willing to watch sexually explicit 

terials also tend to be sexually liberal, more sexually 

pet:ien,ced, less anxious about sexual perforMance, and havo 

wer objections to pornography (Kaats and Da:vis, 1971; Farkas, 

• al., 1978; Wolchick Spencer and Lisi, 1983; Wolchick, Braver 

dJensen, 1985). 

3. Volunteer rates drop for both men and women th® F,ore 

truslve the experimental conditions. Volunteer rates dropped 

two thir<is ( from thirty-eight percent to thirteen percent} h,r 
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womEm and by over half for men { from sixty-seven percent 

thirty percent) with the requirement of partial undressing 

accommodate physiological arousal measurements (Wolchick, Brav 

and Jensen, 1985). 

If participants are in fact more liberal, more experience 

and more accepting of sexually explicit materials, then it 

certainly plaus:U:tle that the "error," if there is one, 11.191\t 

in the direction of null findings, while observed effect: 

particularly in the short term, alght be indicative of th,~ 

robustness {Eyl\lenck, 1984). In any case, it is apparent Ur 

these other attributes 01.u:;ht to at least be conJSiderad in tm 

the d•sign and interpr•tation of experimental studies involvi 

e•xually explicit materials. 

Ethical Considerations. While some bias may be inherent 

the voll.mteer subject in general {Rosenthal and R.01:u,ow, l!Hi9) , 

in the volunteers for experiaenta involving sexually explic 

material ■ In particular, •• are constrained even more 

understandable concernl\l regarding the more flvulnarable~ segmar 

of the population. Sherif' s {USO} observations about the 1, 

of evaluation procedurea for the effectiveness of debriefi 

subjects in one particular study {see Malamuth, Heim a 

Fel\lhbach, 1980 for the study in queation and ~alamuth# Feshbac 

and Heim, 1980 for response to Sherif, 191.rn) have prompt 

researchers to measure debriefing effects (Malamuth and Chet 

1984; Linz, 1985; Kratka, 1985;) and also to eliminate ft 

participation those who might be more vulnerable to the effec 
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~f exposure to materials in these studies. For example, Linz 

(1985) ~easured potential subjects on a psychoticism scale and 

~1iminated from participation thos0 who had high scores cm this 

n1~asure. Krafka (19851 excluded from her female subject pool 

~hose who were sexually inexperienced because of earlier findings 

(Nishnoff, 1978) that when these types of feRales were exposed to 

1xplicit erotic films, thoir sexual anxiety diminished while 

:heir expectations about engaging in sexual intercourse 

,ncreased, The trade-off between ethical concerns and 

:epresentativeness is evident in Krafka's observation: -Although 

:his restricts the population to which the present ra~ults 

ieneralize, the author was unwilling to show sexu,ally 

.nexperienced females degrading images of sexual behavi0r and, 

ispecially, pornographic rape depictions." (p. 17), 

ThesQ efforts to prot,:1ct s>.1bjects fn:rn1 potential harm are, 

n:: coursfl, lau<.1able and .,\ 1walthy response to concerns th0t have: 

HiHH1 raised. In tarms of the final pool of subjects who 

,0rticipate in por-nography experiments 1 however, the self

iGlect ion process desct, Ded ilbOVt"J and the researchec-imposed 

celection pi;:,;:,cess must circumscribe our evaluation of tBsearch 

·esults. 

Measures of Behavioral Effects. 

The range of dependent variable measures used in these 

tudies is reasonably divecae, The use of similar measures 

cross studies allows foe better validation and the use of varied 

easuras also provides the advantage of convergent validation. 



•ill focus on behavioral measures of affects in this 

cussion and briefly discuss how attitude measures may or not 

predict behavior. 

Four categories of behavioral measures have been used in 

l • Measures of aggressive behavior. The Buss aggression 

tine, sometimes know as a "shock box," has been "'idely used in 

,oratory experiments in the area of media violence and 

ressive behavior {see reviews by Andison, 1978; Comstock, In 

s.s), Donnerstein and his colleagues h,we used this measure to 

mine similar effects of exposure to violent and nonviol ■ nt 

no,;;raphy and aggressive behavior (Dormerstein, et. al., 1975; 

,erstein M\d Barrett, 1978; Donnerstein, 1980; Donnerstain and 

,owitz, 1981). 

The procedure usually involves putting the subject in• 

1rning• situation where the subject's task as •teacher• is to 

, sure that a "learner" { usually an ex:per imental cor-1federate l 

:ers a given lesson. When the learner makes a ~correct• 

1;,onse, the subject is instructed to re,rnrd him or her by 

,;ainc;i a button illmcinating a light. Whenever the learner 

;es an err0r, he is punished by means of an electric shock, 

sequence 0f responses has, of course, been preproqrammed. 

subject's "aggressive tendencies" are recorded by means of 

intensity and the duration of the shock which, in reality, is 

received by the confederate {sae Baron, 1977b for discussion 

this v1easure l, 



While this pn:,cedure has been criticized (see, for ex.alllple, 

aron and Eggleston, 1972}, i:mbsequent proced,:ral moJificat ions 

ave increased its validity and has, in fact, been found to be 

ighly predictive ot physical aggression (Baron, 1977b). The 

uestion, however, of this messure's predictive validity in the 

rea of: se1tually a99ressive behavior outside of the laboratory 

till remains open since no efforts have been directed at 

xamining this question. 

Other surrogate measures ot aggressive behavior have 

ncluded the infliction of aversive noise (Cantor, et, al., 1918; 

alamuth, 1983) and infliction of "pain• to an experimental 

onfederate in a retaliation move where the subject has the 

;,portunity to apply too much cuff pressure in a blood pt:essvre 

eading situation { Zillmann and Bryant, 1984), Some validation 

s offered by Malarnuth {1983) for the use ot the ,:ive:rstve~noise 

?a.sure w1th B":Jidence that attitudes about real-w<>rld ;?J:qqt~ession 

:n:ch as '.tife batteri,v:i and rape) are clearly correlated with 

,vels of .labort1tory aggression against females, suggesting some 

inkege betwa,H1 l.aboratory t1r;igress ion and external responses 

1taide the laboratory. 

Judaments towt1rd sexual assailants. In nuill.erous 

:udies, depend0nt measures have been obt:,ined hy havinq subjects 

1spond to a rape case by evaluating both the victim and the 

,sal IanL Whil➔ perceptual measures are most often used hi this 

1stance, one could also presumably consider delivering a verdict 

• a sentence as -behavior.• In these in;;tances, the 
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?sentation of a mock trial situation provides an element of 

·1ane realism to the experi11ental situation. The studhus by 

• i: ( 1985) and Knfka { 1985} are excaUant attempts at further 

:inishing Wamand characteristics of the experimental situation 

1 ::e the location of this phase of the experiment was conducted 

tha law school moot court where subjects were asked to 

;luata what is purported to be the details of an actual rape 

1e. An earlier study, a field experiment, by Malamuth and 

ick (1981) provides wbat may bathe best procedure for 

lminating demand characteristics and the measurement of affects 

a setting that affords both control and realism. In this 

Jdy, subjects were asked to watch the experimental films which 

re being shown on campus as part of the regular campus film 

Jgram. Dependent measures ware obtained a w■•k later in what 

s presented as a public opinion survey* More studies in this 

ea are clearly called for* 

3. Choice and Vievi 2 of PornQ9raphic ~are. Zillmann and 

, ant On Prass} utilized a unique way of mea•uring behavioral 

fact ■ of expo ■ ura by axa ■ inina aubjacta' choic■ of 

.artainm■nt fare in an unobtrusively meaaurad procedure. In 

d.r ■tudy of the effects of massive exposure, the following 

,icedure was used to deterllline subjects' preferences for 

:ertainmant fare after they had been repeatedly exposed to 

1 ·nography or to a neutral stimulus in the control condition t 

$ subjects ware met individually by the experiin:enter and 

J on:ied of a brief delay caused by equlp11ent prohleins. The 



bject ••• then taken to another waiting area (ostensibly 

:»ther 'student's office} with • television set, a video tape 

corder, and ■ome video tape ca■■ett•• (including general 

i,erest and adult tapes ranging from "coimnon erotica to graphic 

:•ictions of relatively um:;ommon sexual practices•) and invited 

feel free to watch. To ensure the subject knew he could watch 

privacy, the subject was told the experi•enter would call him 

the phone to report to the designated room. Unknown to the 

bject wau, the fact that each cassette tape was prograaied to 

it a unique signal such that when the tape was played, an event 

:order also recorded the amount of time spent watching. 

The advantage of this procedure is its experimental as well 

ecological realism. 

4. Self-re ressive Sexual Behavior. Two types 

measures have been used to describe sexually aggressive 

1avior: a behavioral inclination measure operationalized by a 

Lt-reported likelihood of raping and using force in sexual 

teractions (see Malamuth, 1-!aber and l!'eshbac:h, l!H301 Malamuth, 

31; Briere and Malamuth, 1983) and a self-report inventory 

"•loped by R:01u1 and Oros (1982} and used in stl!veral studies 

te Malamuth, 1982:; Malamuth, In Press; Check, 19!Hi}. The 

;ter includes a range of sexual behavior measures from saying 

.ngs one doos not mean to obtain sexual access to using various 

1rees of physical force. 

An instrument developed by Burt to measure attitude Oi80} 

1 been used in a nunwer of studies {Koss, 1986; Linz, 1985: 
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tfka, 1985; Malamuth and Check, l9lH; Malamuth, 1981} to tap 

ee dimensions: the acceptance of rape ayths, the acceptance 

interpersonAl violence; and the acceptance of violence against 

When wo~en go around braless or wearing short skirts and 
tic;rht tops, they are just a11kin9 for trouble. 

Women who get raped while hitchhiking get what they deserve. 

In evaluating these attitudinal measures and the laboratory 

, u.;ures of sexual behavior, two important questions have been 

Pirat, do attitude■ 

:edict behavior? And second, do laboratory measures of 

qressive behavior predict actual aggressive behavior? 

On the first question, Malaruuth and his colleagues have 

t ■an■ tratad a consistent correlation between Burt•• (1180) 

:titadinal measure ■ and their own ••••ar•• of behavioral 

11:entions {Briere and Malamuthr 1983; Malamuth, 19€U; Malamuth, 

toor and Feahbach, 1980; see also Malamuth and Briere, 1986 far 

discussion on the attitude-behavior question in the area of 

~xual aggr■ssionJ. 

ltitudinal data from those members of the population who provide 

La mare extreme measures af sexually a99reaeiv• behavior -

' pbts -- which 1d9ht provide another mean$ of validating the 

t titude-behavior postulate. ~owever, interviews of iru::arceratect 
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rapi•ts appear to show similar acceptance of rape myths (Sci 

and Mu:olla¥ 1984},, A m.tmber of studies are also reviewed 

MalMlUth and Briere (1986} which support the correlation bet, 

attitudes and non-laboratory aggress:ive beh,;wior. 

oe~n:ationalbations of Pornography. Researcl'un:s, like 

people or the courts, have had some differences in 

operationalization of •pornography.• 

instance~ uses the term with the qualifier that "no pejora 1: 

co1HH:>tation is intended" and points out the difficulty 

operationalizinq the distinction between "aggressive ve;~ 

positive types of pornography.• (p. 21;. However, he also rel 

on Steinem's CllBOJ sep■r■tian of "acc•ptable erotica," 

Mal■muth'• terlll$ 1 emphasizing the notion of what Steinem cat 

"shared pleasure," from •objectionable pornography," or 1r 

Steinem referred to as "sex in which there is clear farce, O" 

materhl belonging to the latter. Other~ have similarly used 

term to refer only to sexually violent material and have t1 

"erotica• to refer to nonviolent sexually explicit aate1 

(Abel# 1185). Still others on occasion simply use the i 

"in"otlca" aoo eaploy subclasses of a99ressive and m:n1aggresn 

have operationalized pornography to im::lude both sexually vio: 

and no1wiolent but degrading categories and have classi.fied 

other ••xually explicit portraiyals as "erotica." 

In examining the types of stimuli used in these stuc 
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(Figure 1), it is clear that a wide diversity of research stimu 

has been employed. These have ranged from partial nudity {Baro 

1919; Baron and Bell, 1971} to various levels of sexual acti'lit 

from •taplied" to •explicit," covering a varied range, 

behaviors masturbation, homosexual and heterosexu 

intercourse, oral-genital and oral-anal intercourse# fellati 

cunnilingus, bondage, and bestiality. Sources of materials h~ 

also run the gamut from so-called stag films to mainstrs 

aexually explicit magazines, uadult« videos from the neighborh< 

video storer and even sex education films {Schmidt and Sigua< 

1970; aee also the earlier description of stimulus materials us 

in 1970 experimental atudiear Check, 1985}. The 1970 Coinmiaai 

found the term asexually explicit materials* to have great 

utility. 

Comparison among studies has become hampered by 

differences in stimulus n·u;iterials. A common cl.1uu1ificat. 

aystem baa been to ■aka use of two subclasses: violent 1 

nonviolent pornography (see Donnerstein, 1983, 1984} and wh 

the stimulus materials representing the former have b• 

relatively consistent {usually a rape scene with variations 

victim reactions), the same cannot be said for "viol, 

pornography." The full range of stimuli mentioned earlier, f 

partial nudity to bestiality (used, for instance, by Zillma 

Bryant, Comisky and Medoff, :USO falls within the "1H 

aggressive" pornography category. Perhaps not surt}r'islngl:i>', 

full range of results {negative, no affect, and positive) hi 



,lso been elicited. 

Donnerstein ( l<tS3i has maintained that diHerentiai arousal 

.avels evoke different reactions, with •mila erotica• producing a 

1leaaant distraction and more strongly arousing material 

·esulting in negative effecta • However, t:i is di ffen,nt.ial-

. rousal attribute has not been pursued in subsequent studi~s. 

illmarm and Sapolsky {1977} haYe suggested th.it in a1dit i,w to 

rousa1¥ th€ stimulus~ valence property --- ho.; plee1sJ.n~} or 

lspleasing it is -- also accounts for differential findinGS-

lf the effects from exposure to nonaqgressive sexually 

xplicit m,+t0rials are mediated in part by their affect value, a 

rahlem still remains: how do we explain the 'pleasiqg' or 

displeasing' character of a stinmlus? Pleasing or disp~easing 

valuations could arise from a nurnber of fa,:;tors including the 

xplicitness of the material, the type of activity portrayed 

s»•J, for exall'lple, Glass' il".%78) sr.-al,, ,HH,lysls ot th~i 1970 

:;;mnission survey data which shows c 1 ear gradations in puhl ic 

erceptions of different activities l, or the thmne employed. For 

x.ample, Sherif (1980) raised the possibility of power 

ifferentials to explain female subj~cts' arour;al but hiqh 

agative affect in response to a stimulus portraying a rape 

ictim experiencing an invohrntary orgasm in M,alamuth, Holm and 

~shbach's (19801 study. 

Two studiBs (Check, 19B5; s«irm, 1985} have attempted to 

~onceptualize nonaggressive sexually explicit materials into 

,;o furth•sr classes ( 'sexually explicit and de9radinq or 
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dehumardzing', and simply 'eexually explicit'). There l 

theoretical justification for expectini;i differential effects fr,J 

ther:H¼ subclasses. Bandura, Underwood and Fromson (1~75} tun 

demonstrated that eocially reprehensible attitudes or J:wilhavio1· 

may be made more acceptable by dehumani:ution of victim,. 

•tnflicting harm on individuals who are subhuman and debased : 

less apt to arouse self-reproof than if they are seen as hu11t. 

beings with dignifying qualities." {p. 255}. Again, this 

clearly a line of research that merits further attention. 

The problem of explicating stimulus attributes i 

coaplicated with exruaination of a class of materials categoriz◄ 

by their commercial label: 

Donnerstein and Penrod, 1984; Linz, 1985; Krafka, 1985), or•> 

rated films.~ The former «contain explicit scenes of violence i 

which the victims are nearly always female. While the fib 

often juxtapose a violent scene with a sensual or erotic see· 

{e.g., a woman masturbating in the bath :l.s sn1ddenly and brutal! 

attacked), there is no indication in any of the filw. that t 

victim enjoys or is sexually aroused by violence. In nearly a 

cases, the scene ends in the death of the victim.- {Linz, e 

al., l !HU, p. 131}. These studies using this filnt genre ha 

generally found desensitizing effects among male subjects, aft. 

massive exposure. 

But the question still remains: what does this class call, 

interested in describing potential effects from cl,uuuis i 



s♦xually •xplicit materi"alsr where does this set of materials 

in? Thia appears compotmded in an examinatii:m of effect 

sexually violent, violent, and sexually explicit material 

female subjects Utraflta, l98S) t where these f Urns are uSE!• 

operationalize ~violent• films, despite allowing that they 

~some sexual content.a 

ax-rated films" poae the sue probleas. While they ap 

to be used to represent sexually explicit material without 

violence, different themes may be eapbashed leading to q 

different results. 

The need to utilize meaningful classes that go beyond ': 

in ctn,rent use is important not juat for validity require11B 

After all, the question· which social scientists must ultim,t 

address -- with both theoretical and pragaatic or public po 

isplioationa -- is what types of effects have been demonst1~ 

for what classes of materials? Such investigations for, 

;..ocial schmtists may have undesirable political or ideoloq 

iaplication• but ignoring the issue also hatnf.Hil:rs our abi lit: 

explain the nature of effects more fully so a:s to providf 

nonlegal policy strategies that are firaly anchored in sc, 

science findings {see, for example, Byrne and Kelley, ] 

J:elley. 1985). 

some Theoretical Consideration■ 

In designing research studies to answer partic'1 

queations, social ■aiantiata do not ordinarily operate : 

vacuum. Quite often, the relationships posited, the salecti( 
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variables and their operationalizations, tha groups of paof 

selected for axaminationt and the general research procedures a 

guided by "theory." Quite simply, this ia the explanato 

framework which rationalizes or justifies why a particu:l 

relationship might be expected. 

We think it uaaful to summarize some of the theoretic 

reasoning that has bean applied to the general question of wh 

effects if any might ba found from exposure to sexually exp:Uc 

stimuli. 

L Social Learnino Theori. Thia approach offar1 

perspective on human behavior based on the notion that there 

u• continuous reciprocal lntaractionm between environmenl 

factor■, an individual' ■ processing of information fro■ t 

environment and his behavior fBandura, 1977). This frame,,m 

assigns a prominent role to the processes of vicarious i 

symbolic learning {i.e., learning by ob•ervinQ others• behavi 

and one's own} and a self-regulating process whereby 

lndi vi dual selectively organizes and processes stimuli .i 

regulate his or her behaviors accordingly. 

The generic process of modeling is a major component 

social learning which ■any mistakenly interpret as simp 

imitation, or a one-to-one correspondence between some portra:1 

novel behavior and the reproduction of such behavior. While tr 

type of effect is not precluded {and there are certainly ■2 

anecdotal media accounts of such instances}, "modelinqtt embra< 

a more complex array of processes which can be subsl.!nled under t 
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ategoriea. Plrat, modeling include■ the facilitation of 

articular response categories t•r•aponae facilitation") which 

:aaumea that a portrayed behavior functions•• an external 

nducement far similar sets of responses which can be performed 

;ith little difficulty, Second, it includes the capacity to 

,trengthen or weaken inhibitions of responses ( "inhibition" or 

diainhibition"} that may already be in the observer's 

If there are restraint■ on a particular behavior 

ise:lf-restrainta, •• in anxiety over a particular behavior, or 

,iternal restraints, including the possibility of getting caught 

,nd punished for some socially disapproved or illegal --

"::tion) , such restraints may be lifted when an observer see■ a 

1.:>del engage in disapproved acts without any adverse consequences 

i3andura, 1973, 1977}. 

:tn Check and Malamuth*s {1985} application of this 

heoretical framework, they discuss their findinoe in terms of 

,,U'!dura's postulated "antecedent" and "con•equent" determinants. 

·he former incorporates SYJabolic expectam::y learning principles 

;cemplHied by the symbolic pairing of ■ex with violence against 

omen and vicarious expectancy learning r or observing others 

,,ico■ing arotu,ed to sexual violence. Consequent determinants 

nclude observing seeing a m.ale use force¥ not get punished, and, 

urthe.rmore, find the experience pleasurable for himself and for 

ia victim. 

Two studies based on survey data provide additional 

nformation that certain sexually explicit materials may provide 
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,Jels• for behavior for soma individuals. 

R..issell 0985) reported findings from an ,;;£u:lier study on 

:.i~l abuse of ';;amen. A prc::ibability sar.i;:,le •)f 930 adult female 

1idents in San Francisco were interviewed. Of this number, 

1,,it. four in ten { 389 women) said they had seen pornography and 

·ty-four percent cf this qroup reported being upset by it, 

trteen per-cent of the totctl sample reported they had been asked 

pose for pornographic pictures and ten percent said they had 

, upset by som,.::one tryinq to qet them to endct what had !:n,en 

, 1 in pornographic pictures, 

ding in this study wds that 

, 1ographic requ<lsts ware twice ,,s 

books, An additional 

those who were upset by 

likely to be incest victims 

, n those who were not upset by similar requests, A similar 

: ::ern was found ,,mong those who reported bein9 upset at bein9 

1ed to pose for pornographic pictures, i.e., those who were 

:td to pose were more than twice as likely to suffer incest 

Jse in their childhood (thirty-t~o percent versus fourteen 

What this suggests, according to Russell, is that 

1Jn who suffered sexual abuse are significantly more vulnerable 

y(n:nor;raphy-related 1Tictirnization, a "revictil!lization" 

i:lrome. 

Silbert and Pines ( 1986), in a similar study nn sexual 

;:1ult Qf str.H:t prostitutes, came upon unexpected infot"mation 

the course of their interviews. From detailed descriptions 

j subjects provided to open-ended questions ln regard to 

:idents of juvenile S('JXIH,1 assault in their childhood and tn 



:idents of rape followinq entrance into prostitution, it became 

ident that violent pornography played a significant role in thu 

::ual abuaf; of street prostitutes. Of the 200 prostitutes 

:erviewed, 193 reported rape incidents and of this number, 

,nty=fcmr percent mentioned allusions to pornographic material 

the part of the rapist. Since these comments were not 

1icit0d, it is likely that this figure is a conservative 

:imate. The authors described th0 comments as following the 

ne pattern: "the assailant referred to pornographic inaterials 

had se1;H1 or read and then insisted that the victims not only 

joyed the rape but also the extreme violen,::e. ~ {p, 12), 

Arousal. Arousal has been conceived of as a "drive" 

at •energizes or intensifies behavior that receives direction 

independent means• (Zillmann, 1982, 19781, This model relies 

the notion that arousal based on exposure to some 

omunicatlon stimulus can facilitate behaviors which could 

:har be prosocial or anti-social, depending on situational 

'.Cumstances. Such circwnstances could include specific content 

as which •ight elicit either positive or negative affect 

;ipolsky, 19!¾4}. If arousal levels are minimal and the stimulus 

,,kes pleasant responses ( as might be the case when viewing 

J.dly erotic materiel}, the effect might be reduced aggression. 

- on the other hand, the stimulus elevates arousal to hi9h 

vels, then the outcome might be aggressive behavior. This 

proach has been c n t1 cued for its inability to account for the 

edominance of one response; rathz1r than another. 



3. Habituation. Tbe idea of habituation h akin to drug 

.~atment or drug dependency where, over time, one must rely an 

: :reasing dcnsea to obtain the same effeat. In the area of 

1posure to explicit sexual stimuli, repeated exposure bas 

isulted in initially strong arousal r¢l'actians baconu,, weaker over 

ime, leading to habituation. Uill:mann, 1982; 1~8-0. On11t 

:tltudinal ■anifeatation of tbi■ effeat is aallau■n•••• eltber 

- viatiu of aggre•aion or simply to tbe violent or anti-social 

1aviors themselves. While this bolds proai•e as an explanatory 

: turu:iwork; more research i a needed, particularly lonqi tudinal 

:udies, to demonstrate its predictive utility. 

4. Cue Elicitatio /Oisinbibition. Berkowitz {1974, 1984} 

,s proposed a st1mulue-raspone• relational model wM.ch suggests 

rat an individual {e.g., a film viewer} reacts impulsively to 

nvh:onmental stimuli and this reaction is determined in part by 

rei:HsposU:.ions and in part by stimulus ■ ituati<Htal 

taract■ ristlc■ wbicb could function ta •dtalnbibit• auch 

redispositloos . . Berkowitz has demonstrated tbat cues associated 

Hh a9gressiv• responding sucb as a situation depictlno a female 

ictim, when viewed by an individual prediaposed to aggrest. {one 

ta ls provoked or angered), will more llk•ly evoke tha 

;gresalve response as a result of tbe stiaulua-responae 

.,nneation already established by previous exposure ta the films. 

iee Donnerstein and Berkowitz, 1981 and Linz, :u,as for 

pplications). 

Thetiife explanatory-predictive approacbes may not n9cesearily 
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?erate independently; they could conceivably complement each 

:her. They stand, however, in contrast emd direct opposition to 

1e catharsia theory which is still being proaoted in many 

,iarters as the explanation for why exposure to sexually explicit 

,tterials has only beneficial effects. Catharsis suggests that 

cposure to highly arouaing material actually leads to a 

rnd.nution of anti-social effects because relieving the arousal 

hen reduc®s the instigation to commit any sex crimes in tbe 

uture. Unfortunately, little tPJidence exiata for this claim and 

umerous research reviews (primarily in the area of media 

iolenca and aggreaaiva behavior) have arrived at tbis •••• 

c,ru::11.1!.'..ion (Berkowitz, 1962; Bramel, 1969; Waiss, 1969; Gean and 

uanty, 1977; National Inatitute of Mental Health, 19121 

The following observation typifies comments 

ada about the catharaia theory. 

The cause-effect hypothesis that we already described 
is not aupported by the data. Little evidence for 
catharsis, as we have defined it, axiats and much of 
the evidence that haa bean adduced in its favor is 
suacaptlbla to alternative explanations that are at 
least paraiaonious. In fact, vben conditions that oive 
rise to such alternative explanatione are re-moved from 
the experimental settinQ, the reverse [authors' 
emphasis) of what the catharsis hypothesis predicts is 
usually found, i.e., aggression be9ets more, not leas, 
aggreseion. (p. 6) 

It is instructive that some have called a moratorium on 

itharsis {Bandura, 1913 i, others have proclaimed its demise 

:omstock, 1985}. Even its aajor proponent has reformulated his 

>sition by explaining why it does not apply to situations 

ivol ving nMct<:Ua exposure { Feshbach, 1980) . 



1er Eff~ta of S•xuallX E•plicit H.tterials 

If we take the entire potential range of •effects• which 

.ld occur a ■ a result of exposure ta sexually explicit 

:erial■, and if we take the commission of sex offenses to be 

extreme of that continuum, then the other end might be 

: resented by beneficial effects. Many have made an argument 

such benefits. (Tripp, 1985; Wilson, 1978}. 

Public opinion data both in 1970 and in 1985 show that a 

'.ority believe use of sexually explicit materials •provide 

:ertainment,a relieve people af the impulse to commit oriaea, 

improve marital relations. 

If they are any indication, the popularity of •aow-Toa 

:icles on sex in the popular media and in best-sellers such as 

l Joy of S.x, The S•nauou• WOilan, and others like them are also 

;tament to the learning that might occur from these materials. 

There are also two areas in which sexually explicit 

:■rials have been used for positive ends: the treatment ai 

~u•l dysfunctions and the diagnoais and treatment of some 

:-aphilias. 

In the area of sexual dysfunctions, a common conceptual 

lel views a particular goal as a new response to be learned. 

? reduction of sexual anxieties or the attainment of orgasm for 

lorgasaic individuals ■ight be examples of such objectiv••• In 

~ process of learning• new responae, two steps are i111pli~ated: 

~ weakening of response inhibitions and fa¢ilitation of the 

quisition of new behavior patterns that ci::miprbei the steps 



>ward the final objective. 

For instance, in teaehinq non<>rqasmic females to achieve 

:gasm, therapeutic procedures might include desensitization 

1chniqu,~s, followed bf' the modeling of a hierarchy of !:>oh,:wiors 

1ch as body exploration, genital manipulation, self-stimulation 

> orgasm, and the generalization of the response to a partner 

:aird and Wincze, 1977; LoPiccolo and Lobitz, 1972; Heim,H,, 

,Piccolo and LoPiccolo, 1976), 

A number of controlled experimental studies have 

®onstrdted the efficacy of therapeutic treatments involving 

ldeo taped modeling, written instructions which implicate 

·inciple& of observational learning, and information processing. 

~h procedures have been successful in changing both attitudes 

td behaviors lAndl?rson, 1983; Hoiby and Becker, 19&0; N£;metz, 

·aiq and Reith, 1978: Wincze and Caird, 1976; Wish, 1975)* 

In the c.:1s-e of diaqnosis and treatment of st~x off~1ndo-:cs, the 

!entifii:,11tion of arousal patterns and the subseq,10nt. therapy 

-ogram (which might involve tho inhibition of inappropriate 

·ausal responses such as arousal to a photograph of R child) 

.ve involved the use of sexually explicit materials. As part of 

,me treatment methods, the use of 0n'ersive techniques might be 

rected at extinguishing deviant arousal, or they might be 

mbined with positive reinforcement for more appropriate sexual 

ocedures with social skills training has been found to be 

fective (Abel, Becker and Skinner, i9B5; Whitman and Quinsey, 
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However, the result■ have bean las■ conclusive f: 

narrower approaches to treatment (sea Quinsay and Marahall 

UUj. 

On the whole, the learning principl~a that include vicario• 

learning, reinforcement, disinhibition principles that are us, 

in these therapeutic controlled settings are no different fr, 

those which have been employed to •~plain the acquiaitlon < 

negative attitudes and behaviors. 



AH INTEGRATION OF THE RESEARCH FINDINGS 

It is clear that the conclusion of "no negative effe<: 

adv-anced by the 1970 Commission is no longer tenable. It is , 

clear that catharsis, as an explanatory r1odel for th+i ir'lpacL 

pornography, is simply un~arranted by evidence in this area, 

has catharsis fared wall in the general area of mass m1 

effects and anti-social behavior, 

This is not to say, however, that the evidencfi as a whol,i 

col'!lprehensiv0 enouqh or definitive enouqh. While we have lea' 

much more since 1970, even more areas remain to be explored. 

What do we know ~t this point? 

It is clear that many sextnlly explicit n1s:1teri, 

particularly of the commerc1al variety, that are obviou: 

designed to be ar,)usinq, are, in fact, arousinq, bot.I~ 

offenders and nonoffenders. 

-- Rapists appear to be anmsed by both forced as weL 

consentin9 eex depictions while nonoffenders (our college ma 

are less aroused by depictions of sexual 1.111qression. On 

other hand, when these portrayals show the victim as "enjoy 

the rape, these portrayals similarly elicit high arousal lovoL 

-- Arousal to rape depictions appears to correlate w 

attitudes of az,ceptant:e of rape myths and sexual violen,:e 

both these mBasvces likewise correlate wHh laboratory-obser 

aggressive behaviors. 

to:H 



Depictions of sexual violence also increase 

likelihood that rape myths are accepted and sexual viola· 

toward women condoned. Such attitudes have further been found 

be correlated with laboratory aggression toward women. Final 

there is al.so so1ne evidence th0t laboratory aggression tow 

women correlates with self-reported sexually aggress 

behaviors. 

What we know about the effects of nonviolent sexua 

explicit material is less clear. There are tentative indicati 

that negative effects in the areas of attitudes might also ace 

particularly from massive exposure. The :nechanics of s1 

effects need to be elaborated more fully, however, part icula 

in light ,A more recent findings that suq9,~st th.,t degrad 

themes might ha~e effects that differ from non violent, 

degrading sex~litU.y explicit materials. This is clearly an a 

that deserves further investigation. 

-- There are suggestions that porrhJgraphy availability : 

i)e Gne of , nex,1s of socio-cul tur."':1 factnr·s that has s<me uear 

on rape rates in this country, Other cross-cultural d!I 

h0wever, offer mixed results as well ~o these findings have t<• 

viewed as t:..ent.ativ·e at bE~st~ 

We still know -✓ ~ry little abndt the causes of deviit 

and it Ls imp,)rta.nt to examine the developmental patterns 

offenders, particularly patterns of early exposure. We do h 

some conVt:J:t•Jen.c:e on tt'HJ: data from aoi~.e rapists and males in 

general population in tne areas of arousal and attitudes 



in, this r,emains to be examined more closely, 

Clearly, the neen for more research re.mains as compe 11 ing as 

iteqies for deal.ing with various effects is as compelling. If 

rning -- bath prosacial and antisocial -- occurs tram various 

lctions, and there certainly is clear evidence of both, the 

1 for strategies that implicate tne same 1eiu:ninq principles 

be evalvate<L 

ss as health and media violence (see Rubinstein and Brown, 

l'i; Johnst<H, and Ettema, 1982; American :Psycholz,gical 

JOH 



SUMMARY oe COMM.ISSWN FINDINGS or !!ARM PROM PORNOGRAPHY 

The Commisi:,ion divide,j pornography into four classU:icat 

and then analyzed each ciassificatiun according to ;hrae tier 

sat f<irth below: 

1~ Sexually Violent Materials 

A. Social Science Evidence--Neqative effects were four 

B. Totality of Evi,h:mce---Harm fr,und in all sub-tie1·s 

Acceptance of Rape Myths 

De9radation of the Clasr:;/Status of womes: 

Modeling Effect 

Family 

Society 

c. Moral, Rthical and Cultural--Hann found 

n. Sexual Activity Nithout Violence 3'Jt with D-e,~radat 

Submission, Domination or Humiliation 

A. Social Science Bvidence--Negative Effects were foun 

have been demonstrated 

B, Totality of Evldence--Harm Found in all sub-tiers 

1. Acceptance of Rape Myths 

2. Degradation of the Class/Status of Wc,;11en 

3. Modeling Effect 

4. family 

ID34 



5. Society 

. Sexual Activity Without Violence, D0gr0,dation, Submission, 

Domination or Humiliation 

All Commissioners agreed that some materials 1n this 

sslfication raay be harmful, some Comnissioners agreed that not 

materials in this classification are not harmful. 

armined that this classification is a vary small percentage of 

total universe of pornographic materials. 

th~~discussion. 

See text foe 

Nudity Without force, Coercion, Sexual Activity or 

Degradation 

All Commissioners agreed that some materitils in this 

uification may be harmful, some Commissioners agreed that not 

materials in this claasificatlon are not harmful. Sae text 

further discussion. 

For rude hy th£ &pttrin!em:kmt of [kx;y-i,tr,, U 8, (',,:w<1mmen! Printing Ofike 
Wml"i,1n»,DCl!("IOJ! 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



