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State Trends in Alternative Dispute Resolution

Introduction

"The growing backlog of cases in our Nation's civil court system too often trans-
lates into sharply higher litigatlon costs and lengthy delays before a case is
heard. In some jurisdictions, waiting pericds for cilvil casesg are as long as 5
years and trial costs can typically exceed the disputed amount."! This asser-
tion also holds true for the relatively minor, quasi-criminal cases whose delays
can be detrimental to both the vietim and defendant.

It was within this climate that Public Law 96-190, the Dispute Resolution Act, was
passed by Congress on February 12, 1980. The Act encourages the development of
dispute resolution services within each State, which will provide "%o all persons
convenient access to dispute resolutlion mechanisms that are effective, fair, inex-
pensive, and expeditious."2 Although no funds were aever appropriated for the
purpose, and the law expired in September 1984, it effectively gave impetus to
many States' development of programs to relieve court backlog and at the same time
give individuals a forum in which to voice complaints.

Summarized here are the steps taken by five States to implement their dispute
resolution services. Although many other States are actively involved in similar
effortas, these five have documented thelr efforts in greatest detail.

Each has taken its own route toward development, planning, and implementation.
Each has either passed State legislation or has created provisions for dispute
resolution services through its judiclary. A gummary of each State's efforts is
discussed in relation to its program development. Appendixes provide Federal leg-
islation, State leglslatlon, and court rules.

1. Reforming the Civil Litigation Process: How Court Arbitration May Help.
Deborah Hensler. Rand Corporation. August 1984,

2. Digpute Resolution Act. Public Law 96-190, 96th Congress. Weekly Compila-
tion of Presidential Documenta: Vol. 16, No. 7, February 12, 1980, Presidential
Statement.
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New York

New York was the first State to pass a comprehensive dispute resolution law that
not only covered important legal 1ssues but also provided substantial funding to
new and existing programs.

The Dispute Resolution Act was signed into law by then-Governor Hugh Carey on July
27, 1981. This created the Community Dispute Resolution Centers Program. The
program was to be administered by the Chief Administrative Judge of the Unified
Court System of the State of New York. The provisions of this Act made $1.1 mil-
lion of State money available to dispute resolution centers each year over a 3-
year period. It also placed an emphasis on local resources and the use of volun-
teers in the programs. The law is aimed at eriminal cases but also includes civil
and family matters. Provisions of the law include:

¥

® Authority for courts to grant "adjournments in contemplation of dismissal®
for certaln criminal proceedings on condition that the parties involved
participate in dispute resolution and comply with the agreement. In
effect, this means the criminal charges will be dropped if the dispute
resolution effort 1s successful, but can be pursued if the parties drag
thelr feet.

e The requirement that administrative costs of implementation are held to
certain levels. ' '

o The implementation of limits that restrict the State Uniflied Court Sys-
tem's involvement toward projeet funding to 50 percent.

Other provisions of the Dispute Resolution Act include:

@ The requirement that medlators have at least 25 hours of training in con-
fliet resolution techniques.

@ Specification for a written agreement at the conclusion of the dispute
resolution process, setting forth the settlement of the issues as well as
future responsibilities of the parties involved. This agreement is avail-
able to any court making referrals as defined by the Act.

¢ Limits of monetary awards by dispute settlement centers--originally
$1,000, since increased the amount to equal that in jJustice courts, cur-
rently $1,500,

® Confidentiality of dispute resolution proceedings, protecting both written
and oral statements from subsequent disclosure. This 1is viewed as one of
the biggest advantages to the law, in addition to State funding.
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Although the law takes significant steps to encourage the growth of dispute reso-
lution, it places careful limits on the extent of these services. This cautious~
ness 1s seen ln limitations on the types of cases, the restrictions on monetary
awards, and the reservation of powers of review to referring courts.

"The 'give and take' limitations in the law can perhaps be interpreted as
reflecting the concerns of leglalators drafting a 'mew and innovative' program," a

commentator has noted.3 *From the political perspective, this point might be im-
portant for those drafting such a bill in other States; i.e., that a cautious bill
could pass the legislature and become law. This interpretation might also explain
an October 1, 1984, expiration date: that after a trial periocd, the results would

be carefully reviewed."”

This in fact happened. A few months before the expiration date, the State's Chief
Administrative Judge noted the program's overall success in case resolutlon,
citizen satisfaction, the number of cases diverted from the courts, and cost-
effectiveness, and requested that the law be given permanent status. The
legislature agreed.

Today New York State has a wide network of community dispute resolution programs
encompassing over U6 projects across the State with continuing plans for

expansion.

3. State Legislation on Dispute Resolution, Special Committee on Alternative
Means of Dispute Resolution. American Bar Assoclation, Monograph Series--
Number 1, June 1982.
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New Jersey

New Jersey's involvement in a centralized dispute resolution model developed out
of court initiative rather than State legislation. The New Jersey Supreme Court
took an active role toward State alternative dispute resolution services by ap-
pointing an Advisory Commlittee on Complementary Dispute Resolution Programs. The
Court charged the Committee with the task of developing a master plan for a long
term, comprehensive approach to alternative dispute resolution.

On an informal basis, New Jersey has encouraged alternative dispute resolution
gince 1972. The 1983 Advisory Committee designation was the State's initial at-
tempt to formalize court-related alternative dispute resolution services.

The Advisory Committee determined a need for research in the areas of alternative '
dispute resolution services that were already operative within the State. It
divided into subcommittees to research and recommend guldelines and procedures for

each judiecial division, ineluding municipal, family, and eivil courts,

The Committee requested and received approval from the Supreme Court to establish
experimental programs designed to test some of the popular hypotheses in dispute
resolution in order to assess their application and effectiveness within the de~
sign of a long-term approach. The following programs have been implemented and
are under evaluation and revision.

Municipal Courts

Programs were specifically designed to handle disputes involving people in a con-
tinuing relationship, such as spouses or business partners. The subcommittee in
this area has been most recently been involved in the reconsideration of proposed
guidelines for pilot citizen dispute panels. Subcommittee members are also con-
sldering whether domestic violence cases should be mediated, and are working to
establish training requirements and confidentiality provisions for municipal court
dispute mediation progranms.

Pilot testing of a citizen's dispute mediation model was established in two New
Jersey countiss, Camden and Gloucester. The citizen panel model was to be used in
40 alternative dispute resolution programs within the two counties instead of the
more conventional mediation models used elsewhere in the State. Distinguishing
the panel model from other models were such features as a mandatory appearance be-
fore the citizen mediation panel, a panel of mediators to hear cases rather than a
single mediator, and the authority of some panels to adjudicate the dispute.

These projects used volunteers as medlators. Each panel consisted of two or more
mediators hearing cases on a rotating basis. A court clerk automatiecally referred
all appropriate cases to the panels. A chairman was appointed for each panel and
was responsible for schedullng cases in coordination with the court clerk.
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While these programs were seen as viable alternatives to litigation, the Advisory
Committee was concerned that endorsement of a single model would hinder develop~
ment of other models. To allay that possibility, the Committee, in July 1985,
recommended that the pilot projects go forward but that other programs might use
other models. The Committee decreed, however, that all dispute resolution pro-
grams affiliated with municipal courts must adhere to a basic set of guidelines

developed by the subcommitiee.

Family Courts

Within the family courts, programs focus on custody mediation and divorce dis-
putes. Within the context of custody mediation the subcommittee consulted with
representatives of Hahnemann University in Philadelphia, Pennsylvania. Recommen-
dations for divorce mediation have been deferred pending an indepth study of
exlsting private mediation services and discussion with members of the Family Law
Section of the Wew Jersey Bar-and other interested members.

The Custody Research Project, under the Law-Psychology Graduate Program at Hahne-
mann, was designed to study the impact of mediated custody agreements on children.
The study involves 17 programs, the results of which will be incorporated into a
statewlde evaluation of custody mediation. Qualitative measurement components in-
clude client satisfaction, the differences in court-mandated and voluntary media-
tion, and the assessment of standards for mediators in addition to the methods
they use,

Comparisons are to be made among three different models of resolution for custody
and viaitation. The models are the traditional adversary model, the mediation

procedure currently in use in New Jersey, and the model mediation methods devel-
oped for the project.

To accomplish this, one county that did not have a mediation program was asked to
continue litigation as usual. A second county that did have a mediation program
was asked to implement procedures developed by a subcommittee of the State Advis-
ory Committee. A third county was asked to initiate procedures similar to those
of the second county with the exception that the mediators undergo mediation
training developed specifically for the project.

Civil Courts

The Comprehensive Justice Center is sponsored by the New Jersey Administrative Of-
fice of the Courts and is patterned to some extent after the American Bar Associa-
tion's Multi-Door model, in which an intake and screening office recommends to the
complainant which avenue of dispute resolution might best serve in the case in
question. It is designed to provide a range of dispute resolution options within
a central location-~the Burlington County, New Jersey, Superior Court. Its ob-
Jectives are twofold: to reduce court backlog and to increase disputants' access
to Justice.
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To accomplish this, the Justice Center will assess every complaint entering the
system in order to direct it to community-based alternative dlspute resolution
services. The Justlce Center responsibilities include:

arbitration of automobile negligence and personal injury claims;
cage assessment and referral;

custody mediation;

small claims court mediation; and

municipal court dispute resolution.

6 & ¢ 083

This pillot project is designed to test the capacity of the New Jersey court system
to enhance services to the public by providing a mix of modern management tech-
niques and alternative dispute resolution techniques. However, its more inbtegral

component i3 evaluation.
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Hawail

Hawail 1s in an exploratory period of testing and assessment of dispute resolution
techniques and has taken steps toward emhancing dispute resolutlon procedures
within the State. 1In February 1985, the Judiciary Program on Alternative Dispute
Resolution was established, administered directly by the Chlef Justice and the Ad-
ministrative Director of the Courts. The program is seen as a catalyst for re-
search, planning, and development of alternative dispute resolution techniques in-
side and outside the Statets courts.

Specifically, the program's purposes are, first, to gather and disseminate current
information on alternative dispute resolution; second, to explore, test, and eval-
uate new resolution methods; and third, to assist in the institutionallzation,
where appropriate, of alternative dispute resolution methods.

To accomplish this, in its first year the Judiciary Program undertock the follow-
ing projects and activitiles:

e It organized and implemented a pilot court-annexed arbitration program
in Hawaii's c¢ivil courts.

® It developed a Judicial training program in the areas of negotiation,
mediation, and settlement evaluation, and tested the use of attorney-
mediators to assist with pretrilal settlement conferences.

e It contlinued to explore the use of negotiated and mediated approaches
to settling public policy land use disputes.

® It produced and distributed "Alternative Dispute Resolution Trends and Ab-~
stracts,™ a bimonthly digest of research, theory, and practice findings.

Projects for the second year Iinclude:

e Testing the use of court-appointed special masters for pubiic interest
disputes.

e Drafting concept papers on Hawaii's alternative dispute resolution
program and internmational dispute resolution.

e DeveXoping a strategic alternative dispute resolution program for the
State’s long-term plan.
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Michigan

Michigan has initiated a two-step process aimed at ldentifying alternative dispute
resolution services within the State, both private and court-administered, in ad-
dition to promulgating rules for mediation services administered through the State
Court Administrative Office. An amendment to the Michigan Court Rules issued in
January 1985, MCR 2.403, provides for mediation of any civil action where relief
consists of monetary damages or division of property. A revision of this rule in
March 1985 broadens its applicability for mediation of any case except domestic
disputes. ,

Any circuit or district court desiring to employ mediation within its jurisdietion
must first promulgate regulations for its design and use ag required by the rule

and, further, request approval of the Michigan Supreme Court.
Provisions of MCR 2.403 include:

¢ Medlatlon panels are to be composed of three persons.
® Procedure for panel gselection must be provided by local adminis-
trative order and may set minimum qualifications for mediators.
® A judge may serve as a mediator, but may not preside at the trial
of any action on which he or she served as a mediator.
@ A fee of $75 from each party is required within 14 days of the notice of a

mediation hearing, except that when a judge i1s a member of the panel, the
charge is $50.

In looking toward long-term planning in the overall improvement of the
Michigan Court System, projections for the next 5 years for trial-court funding
would eventually incorporate funding of local mediation program efforts. (See
Appendix IV, Michigan Court Rule 2.403 Mediation.)
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Oklahoma

Section 1803,1, Title 12, of the Oklahoma Statutes created in the State Treasury
effective November 1, 1985, a fund for the State Supreme Court to be designated

the "Dispute Resolutlon Revolving Fund." (See Appendix V.)

Oklahoma is the first State to create a funding mechanism for dispute resclution
that 1s not tied to fiscal year appropriations. This is considered advantageous
since alternative dispute resolutlion programs funded through the Revclving Fund
w1ll not be affected by fiseal limitations.

Moneys for the Revolving Fund will be secured through court-assessed costs and
user fees; an additional $2 will be assessed for filing civil claims, In addition,
a user fee of $5 iz requested prior to mediation from both the complainant and re-
spondent.

Eligible fund recipients include proposed or established county or municipal pro-
grams that submit an application for funding. State agencies may also apply for
grants., Periodic evaluations of funded programs and yearly audits to be conducted
by the State Auditor and Inspector are required.

With the Administrative Director of the Courts responsible for the collection and
distribution of funds, altermative dispute resolution becomes a permanent element
of the judicial branch and an inatitutionalized system for Oklahoma, Smaller com-
munities will have the same opportunlty as larger ones to apply for funds, tkhereby
glving all Jurisdictions the option of alternative dispute reszolution services.
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Public Law 96-190. Ninety-Sixth U.S. Congress. February 12, 1980

APPENDIX I
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PUBLIC LAW 96-190—FEB. 12, 1980
Public baw 96-190

- 96th Congress

An Act

To provide financial assistance for the development and maintenance of efTactive,

fair, inexpensive, and expedilious mechanisms for the resoiution for minos
disputes.

Be it enacted by the Senate and Hom Representatives of the
United States qumm’ca in Congress aueml%d., of

SHORT TITLE

Secrion 1. This Act may be citad as the “Dispute Resolution Act".
Szc. 2. (a) The Congress finds and declares that—

A1) for the majority of Americans, mechanisma for the resolu-
tion_of minor disputes are largely unavailable, inaccessible,
ineffective, expensive, or unfair;

(2) the inadequacies of dispute resolution mechanisms in the
United States have resulted in dissatisfaction and many types of
inadequately rescived grievances and disputes;

(3) each individual disputs, such as that betwesn neighbors, a
consumer and seller, and a landlord and tensnt, for which
adﬂuan resolution mechanisms do not exist may be of nhtiwlg
small social or economic magnitude, but taken collsctively suc
disputes are of enormous social and economic conssquence;

(4) there is a lack of necessary resources or expertise in many
areas of the Nation to develop new or improved consumer dispute
resolution mechanisms, nei dispute resolution
nisms, and other necessary dispute resolution machanisms;

(5) the inadequacy of dispute resolution mechanisms thmu&
out the United States is contrary (o the general welfare of

people; , .

(6) neighborhood, local, or community based dispute resolution
mechanisms u:lorrondo and promots expaditious, inexpensive,
equitable, and voluntary resolution of tes, a8 woll as serve
as models for other dispute resolution and

{7} the utilization of neighborbhood, local, or community
resources, including volunteers (and particularly senior citizens)
and availabie building space such as space in public facilities, can

- pravide for accessible, cost-effective resolution of minor disputes.
() It is the purpose of this Act to assist the States and other
interested parties in providing to all persons convenient access to
dispute resolution mechanisms which are effactive, fair, inexpengive,
and expeditious. .

DEFINITIONS

Sec. 3. For purposes of this Acte
(1) the term “Advisory Board” means the Disputs Resolution
Advisory Board established under section Na);
(2) the term “Attorney General” means the Attorney General
of the United States (or the designee of the Attorney Genarsl of
the United States); '

$9-149 0 ~ 80 ()

94 STAT. 17

Feb, 12, 1980
iS. 423
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t3) the term “Center” means the Dispute Resolution Resource
Center established under section 6ia);

{4) the term “dispute resolution mechanism’ means—

(Al a court with jurisdiction over minor disputes;

{B) a forum which provides for arbitration, mediation,
conciliation, or a simirar procedure, which is available to
resolve a minor dispute; or

(C) a governmental agency or mechanism with the objec-
tive of resolving minor disputes;

(5) the term “grant recipient” means any State or local
government, any te or local governmental agency, and an
nonprofit organization which receives & grant under section 8;

(6) the term “local” means of or pertaining to any political
subdivision of a Siate; and

{7) the term “State” means the several Stiates, the District of
Columbia, the Commonwealth of Puerio Rico, or any of the
territories and possessions of the United Siates.

CRITERIA TOR DISPUTE RESOLUTION MECHANISMS

Sec. 4. Any grant recipient which desires to use any financial
assistance received under this Act in connecticn with establishing or
maintaining a dispute resolution mechanism shall provide satisfac-
tory assurances to the Attorney General that the dispute reselution
mechanism wiil provide for—

1) assistance to persons using the dispute resolution mecha-
nism;

(2) the resolution of disputes at times and locations which are
convenient to persons dispute resolution mechanism is
intended to serve;

{3) adequate arrangements for participation by persong who
are limited by language barriers or other saisabilitiea;pe

(4) reasonable, fair, and readily understandable forms, rules,
and Emeedum. which shall include, where appropriate, those
which would— 2 :

(A) ensure that all parties to a dispute are directly in-
volved in the resolution of the dispute, and that the resolu-
tion is adequately implemented;

{B) promote, where feasible, the voluntary resolution of
disputes tincluding the resolution of disputes by the parties
before resoriing to the dispute resolution mechanism
lished by the grant recipient};

(C) promote the resolution of disputes by persons not
ordinarily involved in the judicial system;

(D) previde an easy way for any person to determine the
proper name in which, and the proper procedure by which,
any person may be made 2 party to a dispute resolution
proceeding;

(E) permit the use of dispute resolution mechanisms by the
business community if State law so permits; and

(F) ensure reasonable privacy protection for individuals
involved in the dispute resolution process;

{5) the dissemination of information relating to the avail-
ability, location, and use of other redress mechanisms in the
event that dispute resolution efforts fail or the dispute involved
}ocbl net come within the jurisdiction of the dispute resolution
mechanism,

PUBLIC LAW 96-190—FEB. 12, 1980

(6) consujtation and cooperation with the community and with
governmental agencies; and

1) the establishment of programs or procedures for effectively,
economically, and a tely communicating to dispu-
tants the availability and location of the dispute resolution
mechaniam.

BEVELOPMENT OF DISPUTE RESCLUTION MECHANISMS BY STATES

Sgc. 5. Each Staie is hereby encouraged to develop—
© 1) sufficient numbers and types of readily available dispute
resolution mechaniams which meet ihe criteria established in
section 4; and
(2) a public information program which effectively communi-
cates to potential users the availability and location of such
dispute reselution mechanisms.

BTAMHHINT OF PROGRAM; DISFUTE RESOLUTION RESOURCE CENTER

Sgc. 6. (2) The Attorney General shall establish a Dispute Resolu-
tion Program in the Depariment of Justice. Such program shall
include establishment of a Dug:: Resolution Resource Center and a
Dispute Resolution Advisory
assistance under section 8.

rd and the provision of financial

{b) The Center—
(1) shall serve as a nationzal clearinghouse for the exchange of
information concerning the improvement of existing dispute
resolution mechanisms and the estzblishment of new dispute

resolution mechanisms;
(2) shall provide technical assistance to State and local govern-
ments {o grant recipients to improve existing dispute

resolution mechanisma to establish new dispute resolution
mechanisms; : )

{3) shall conduct research relating to the improvement of
existing dispute rasolution machanisms and to the establishment
of new dispute resolution mechanisms, and shall encourage the
development of new dispute resolution mechanisms;

(4) shall undertake comprehensive surveys of the various State
and local governmental dispute resolution mechanisms and
major privatel rated dispute resolution mechanisms in the
States, which shall determine— ) )

{A) the nature, number, and location of dispute resolution
mechanriams in each State; )

{B) the snnual expenditure and operating authority for
each such mechariam; )

(C) the existence of any program for informing the poten-
tial users of the availability of each such mechanism;

{D) an aseessment of the present use of, and projected
d.:gmnd for, the services offered by each such mechanism;

{E) nther relevant data relating to the lypes of disputes
by each such mechanism including the average
cost and Ume expended in resolving various types of
disputes; ‘ )
(5) shall identify, alter consultation with the Advisory Board
those dispute resolution mechanisms or aspects thereof whicl
(A) are mqgst fair, expeditious, and inexpensive to
parties in the resolution of disputes; and

94 STAT.
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(B) are suitable for general adoption; v

(6) shall make recommendations, afier conzultation with the
Advisory Board, regarding the need for new or improved dispute
resolution mechanisms and similar mechanisms;

(1) shall identify, after consultation with the Advisery Board,
the types of minor disputes which sre most amenable to resclu-
tion th h lpeaﬂcnsuq\lu resolution techniques, in order to
assist the Attorney General in det-ermini'&thc types of projects
which shall receive financial assistance under section 8;

(8) shall, as soon o8 practicable after the daie of the enactment
of this Act, ab imformation program to advise poten.
tial grant reci and the chief executive officer, attorney
general, and chisf judicial officer of each State, of the availability
of funds, and eligibility requirements, under this Act;

(9) may make grants to, or enter into contracts with, to the
extent or in such amounts as are ided in appropristion Acts,
public agencies, institutions of higher education, and qualified
persons to conduct research, demonstrations, or special projects
de::;gned to carry out the provisions of paragraphas (1) through (75;
an

{10) in awarding such ts and entering into such contracts,
shall have as one of iis major priorities dispute resolution
mechanisms that resolve consumer disputes.

(c) Upon request of the Center, the Community Relations Service of
the Department of Justice and the Federal Mediation and Concilia-
tion Service are authorized to assist the Center in performing its
functions under this section.

(d) Upon the request of the Attorney General, not more than a totai
of ten Federal employees from the various executive agencies (as
defined in section 105 of title 5, United States Code) msy be detailed
to the Center to nssist the Center o perform its functions under this
Act. The head of any such agency, with the consent of the employee
concerned, may enter into an agreement with the Attorney General
to provide for the detail of any employee of his agency for a period of
not more than five years, notwithstanding the time limitation con-
tained in section 3341 of title 5, United States Code. An employee
detailed under this section is considerad, for the pu of preserv-
ing his allowances, privilegeq, rights, seniority, and r benefits, an
employee of the agency from which detailed. Such employee is
entitled to pay, aliowances, and other benefits from funds available to
the agency from which such employee is detailed, except that the
Department of Justice shall pay to such employee all travel expenses
and allowances payable for services performad during the detail.

DISFUTE RESOLUTION ADVIECRY BOARD

Sec. 7. (a) The Attorney General shall establish a Dispuie
Resolution Advi Board in the Department of Justice.
(b) The Advisory Board shali— .

(1) advise the Attorney General with respect $o the administra-
tion of the Center under section 6 and the adminjstration of the
financial assistance program under section 8; o

(2) consult with the Center in accordance with the provisions of
section 6(bX5), section 6(bX6), and section 6(bX7); and

(3} consult with the Attorney General in accordance with the
provisions of sections 8(bX4) and Hd).

{ck1) The Advisory Board shall consist of nine members appointe,
oy the Attorney General, and shall be composed of persons from State

PUBLIC LAW 96-190—FEB. 12, 1980

overnments, local governments, business organizations, the aca-
gemic or research community, neighborhood organizations, commu-
nity organizations, consumer organizations, the legal profession, and
Siate courta.

(2) A vacancy ir: the Advisory Boerd shall be filled in the same
manner as the original appointment.

(3HA) Exoept :.n“rﬂmded in subparagraph (B), members of the
Advisory Board ] be appointed for terms which expire at the end
of September 30, 1984.

(B) Any member apgointed to fill a vacancy occurring before the
expiration of the term for which the of such member was
appointed chall be appointed only for the remainder of the term.

(d) While away from their homes or regular places of business in
the performance of services for the Advisory Board, members of the
Advisory Board shall be allowed travei expenses, including per diem
in lieu of pubsistence, in the same manner as persons employed
intermittently in the Federal Government service are alicwed
expenses under section 5703 of title §, United States Code. The
members of the Advisory Board shall raceive no compensation for
their services excepi as provided in this subsection.

(e) The Chairman of the Federal Trade Com:nission may advise and
consult with the Attomey General, and may consult with the Center,
regarding matters within its jurisdiction.

FINANCIAL ASGISTANCE

Sec. 8. (a) The Attorney General may provide financial assistance
in the form of grants to applicants who have submitted, in accordance
with subsection (c), applications for the purpose of improving existing
dispute resolution mechanisms or e-uglmhing new dispute resolu-
tion mechanisms.

(b) As soon aa practicable after the date of the enactment of this
Act, the Attorney General sholl prescribe—

(1) the form and content of applications for financial assistance
to be submitted in accordance with aubsection (c); o

{2} the time achedule for submission of such applications;

{3) the ures for approval of such applications, and for
notificaticn to each Statz of financial assistance awarded to
applicants in the Stats for any fiscal year; )

(4) afler consultation with the Advisory Board, the specific
criteris for awarding grants to applicants under this section,
which shail— . .

(A) be consistent with the criteria established in section 4;
(B} take into account— )

(i) the population and population density of the States
in which applicants for financis! assisiance available
under this section are located;

' {ii) the financial need of States and localities in which
such applicants are located; .

(iii) the need in the State or locality involved for the
type of dispute resolution mechanism proposed;

{iv) the national need for experience with the type of
dispute resolution mechanism proposed; an ]

{v) the need for oblaining experience in each region of
the Nation with dispute resolution mechanisma in a
diversity of situations, including rural, suburba;
urban pituations; and
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{C) provide that one of the major priorities of the Atto
General shall be the fundi ojt")d&puu resolution me:nhz
nisms that resolve consumer disputes;

(54A) the form and content of such reports to be filed under
this section as may be reasonably necessary to monitor compli-
ance with the requirements of this Act and to eveluate the
effectiveness of projecis funded under this Act; and

(B) the procedures to be followed by the Attorney General in
reviewing such reports;
th(i? sg!f: ol::anmr h‘: which ﬁlunci:i u:;luut:nca received under

ma 1 it :
in gzubsection (e){&nd - ™ pucposes specified

(1) procedures for publi in the Federal Regfa notics
and suminary of appwvd-awmﬁam. . tor &

(c) Any State or local government, State or local ‘governmental
agency, or nonprofit organization i be d’xi:h to receive a grant
for financial assistance under thie section. Any such entity which
desires to receive a grant under this section may submit an applica-
tion to the Attorney General in accordance with the specific criteria
established by the Attorney General under subsectiod (bX4). Such
apphc?:mn sh?lll;;‘ ;

) set fo & proposed
which the ﬁmnciﬁ assistance will be used—
{A) to establish a new dispute resclution mechanism whi
u::)ﬁ:: the criteria specified in section §;0r . - which
improve an existing dispute rescluti !
Eriugsuch mechlni::u S once ot

in order to into compliance with such
Zf:tfzm‘.hthat pes of to be .
( R i

et Ly " disputes resoived by the dispute

(3) identify the person ible for admi i
cctact forthan thol:ppl mponnblo or sdministering the proj-
(4) include an estimate of the cost of the proposed
(5) provide for the establishment of fiscal controls and fu
i?t?unnng of Federal {inancial assistance received under this
(6) pravide for the submission of reports in guch form and
containing such information as the A Gene
guire under subsaction (b)EXA); Homey Ge ral may re-
(T) set forth the nature and extent of participation of interested
g?srl::u,‘u ‘“"“.‘f,“;i upre:::t;ti:;: of those individuals whose
utes are resol mechani i develop-
megt g::che application; and Y tam. in the
(8) ribe the qualificaticns, period of service, and duties of
persons who will be ed with resolvi iski
y r%o‘:ution of disputu.cm ‘r ving o nfMu i the
) Attorney General, in determining whethe
application for financial assistance to carqrg ou: 8 pfo%m :I?:!
22':"1:91:; shall give ltqecial “?;nsidemtion to projects which are likely to
inue in operation iration made
e Gengea f i r expiration of grant by the
(e} 1) Finarncial assistance avaiiabl der thi i
only for the following purposes:- ounder this section may be used
(A) compensation of personnel engaged in the administration
adjudication, conciliation, or settlement of minor disput.ee:
including personnel whose function is to assist in the preparation
and resolution of claims and the collection of judgments;

3
-

plan demonstrating the manner in-
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{B) recruiting, organizing, training, and educating personnel
described in subparagraph (A);

(C) improvement or leasing of buildings, rcoms, and other
facilities and equipment and leasing or purchase of vehicles
needed to improve the settlement of minor disputes;

(D) continuing monitoring and study of the mechanisms and
settlement procedures employed in the resclution of minor
disputes in a State;

{E) research and development of effective, fair. inexpensive,
and expeditious mechanisms and procedures for the resolution of
minor disputes; ’

(F)sponsoring programs of nonprofit organizations to carry out
any of the provisions of this paragraph; and

{G) other necessary expenditures.directiy related to the oper-
ation of new or improved dispute resolution mechanisms.

(2) Financial assiatance available under this section may not be
used for the compensation of attorneys for the representation of

disputants or claimants or for otherwise providing assistance in any

adversary capacity.

(N(1) In the case of an application for financial assistance under this
section submitted bK a local government or governmental agency, the
Attorney General shall furnish notice of such application to the chief
executive officer, sttorney general, and chief judicial officer of the
State in which such applicant is located at least thirty days before the
approval of such application. The chief executive officer, attorney
general, and chief judicial officer of the State shall be given an
epportunity to submit written comments to the Attorney General
regarding such application and the Attorney General shall take such
comments into consideration in determining whether to approve such
application.

(2) In the case of an application for financial assistance under this
section submitted by a nonprofit organization, the Attorney General
shall furnish notice of such application to the chief executive officer,
attorney general, and chief judicial officer of the State in which the
applicant is located and to the chief executive officers of the units of
general local government in which such applicant is located at least
thirty days before the approval of such application. The chief execu-
tive officer, attorney general, and chief judicial officer of the State,
£nd the chief executive officers of the units of general local govern-
ment shall be given an opportunity to submit written comments to
the Attorne neral regarding such application and the Attorney
General shall take such commenis into consideration in determining
whether to approve such application.

ml! Upon the approval of an application by the Attorney General
under this section, &e Attorney General shall dishurse to the grant
recipient involved such portion of the estimated cost of the approved
project as the Attorney General considers appropriate, except that
the amount of such disbursement shall be aubject to the provisions of
paragraph(2). )

(2) The Federal share of the estimated cost of any project approved
under this section shall not exceed— )

(A) 100 per centum of the estimated cost of the project, for the
first and second fiscal years for which funds are availeble for
grants under this section; )

(B) 75 per centum of the estimated cost of the project, for the
thi(;d fiscal year for which funds are available for such grants;
an

7
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{C)1.60 per centum of the estimated cost of the project, for the
fourth fiscal year for which funds are available for such granta.

3) Payments made under this subsection may be made in instail-
ments, in advance, or by way of reimbursement, with necessa
adjustments on account of underpayment or ovcrpsm_ent. Suc
payments shall not be used to compensate for any administrative
expense incurred in submitling an application for a grant under this
section. )

(4) In the case of any State or local government, or State or local
governmental agency, which desires io receive financial assistance
under this section, such goverament or ag may not receive any
such financial assistance for.any fiscal year if its expenditure oi non-
Federal funds for other than moarecurrent ex tures for the
establishment and administration of dispute ution mechanisms
will be less than its expenditure for such purposes in the preceding
fiscal year, unless the Attorney General determinas that a reduction
in expenditures is reasonable.

th) Whenever the Attorney General, afisr giving reasonable notice
and opportunity for hearing to any grant recipient, finde that the
project for which such grant was received no longer complies with the
provisions of this Act, or with the relevant application as approved by
the Attorney General, the Attorney General shall aotify such grant
recipient of such findings and no further payments -13:0 made Lo
such grant tec“iFienl by the Attorney General until Altorney
General is satislied that such noncompliance has been, or promptly
will be, corrected. The Attorney General may authorize the continu-
ance of payments with rurct to any program pursuant to this Act
which is being carried out by such grant recipient and which is not
involved in the noncompliance.

(i) The Attorney General, to the extent or in such amountsa as are
provided in appropriation Acts shall enter into a contract for an
independent study of the Dispute Resolution Program. The study
shall evaluate the performance of such m and determine its
effectiveness in carrying out the purpose of this Act. The study shal
contain such recommendations for additional legislation as may be
appropriate, and shall include recommendatione concerning the

continuation or termination of the Dispute Resolution Program. Not
later than April 1, 1984, the Attorney General shall make public a
submit to each House of the Congress a report of the resuits of the

study. .
i) No funds for assistance available under this seclion shall be
expended until one year after the date of the enactment of this Act.

RECORDS; AUDIT, ANNUAL REPORT

Sec. 9. (a) Each iaant vecipient shall keep such records as the
Atlorney General il require, including records which fully dis-
close the amount and disposition by such grant recipient of the
proceeds of such assistance, the total cost of the project or undertak-
ing in connection with which such assistance is given or used, the
amount of that portion of the project or undertaking supplied by
other sources, and such other records as will assist in effective
financial and performance audits. .

(b} The Attorney General shall have access for purposes of audit
and examination to any relevant books, documents, papers, and
records of grant recipients. The authority of the Attorney General
under this subsection is restricted to compiling information neces-
sary to the filing of the annual report required under this section. No
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information revesled to the Attorney General pursuant to such audit
and examination about an individual or business which has utilized
the dispute resolution mechanism of & grant recipient may be used in,
or disclosed for, any sdministrative, civil, or criminal action or
investigation against the individual or business except in an action or
il::leot' :ggn arising n‘;ut of and directly related Lo the program being
audi examined.

(c) The Comptroller General of the United States, or any duly
suthorized repreventatives of the Comptroller General, shall have
access to any relevant books, documents, papers, and records of grant
recipients until the expiration of three years afler the final year of
the recipient of any linancial assistance under this Act, lor the
purrale of financial and performance audits and examination.

(d) The Attorney General, in consultation with the Advisory Board
shall submit to President and thé not later than one

ear after the date of the ensctment of this Act, and on or before
*ebrusry 1 of each succeeding year, a report reiating to the adminis-

tration of this Act during the preceding iscal year. Such report shall

ude—

(1) a list of all grants awarded; . 7 )

(2) & summary of any actions undertaken in accordance with
section B(h);

(3) a listing of the projects undertaken during such fiscal year
and the types of other dispute resolution mechanisms which are
being created, and, to the extent feasible, a statement as to the
success of all mechanisms in achieving the purpose of this Act;

{4) the results of financial and perfcrmance audits conducted
under this section; and o

(5) an evaluation of the effectiveness of the Center in imple-
menting this Act, including s detailed analysis of the extent to
which ¢t rpose of this has been achieved, together with
recommenz.ﬁom with respect to whether and when the pro-

~ gram should be terminated and any recommendations for addi-
tional legisiation or other action.

AUTHORIZATION OF APPROPRIATIONS

Sec. 10. () To carry out the previsions of section 6 and section 7,
there is nut!wriudl:rym be appropristed to the Attorney General
$1,000,000 for each of the fiscal years 1980, 1981, 1982, 1983, and 1984.

{b) To carry out the provisions of section 8, there is authorized to be
appropriated to the Xttorney General $10,000,000 for each of the
fiscal years 1981, 1982, 1983, and 1984.

¥
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(c) Sums appro mtedund this
. ims o ufex%e ated er section are luthonud to remasin

Approved February 12, 1980.

LEGISLATIVE HISTORY:
HOUSE REPORT: No.“-l’l.l’t.l(cnun uhmud!aﬂnt‘:mm)md
coNG 2 (Comm. on the Judiciary).
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STATE OF NEW YORK

1973 B
R. R. 602

1981-1982 Regular Sessions

IN ASSEMBLY

January 26, 198:%

Introduced by M. of A. KREMER, EVE, 4. H. MILLER, SEMINERIC, NEWBURGER =
Hulti-Sponsored by—M. of A. BIANCHI, BRAGMAN, BRANCA, BUSH, DANIELS,
FOSSEL, GOLDSTEIN, GRANNIS, GREEN, HARENBERG, KOPPELL, LEWIS, LIPS~
CHUTZ, ORAZIO, PILLITTERE, ROBACH, SHAFFER, SMOLER, STAVISKY,  WILSON,
YEVOLI, CONNELLY, HINCHEY, JACOBS, VIGGIANO, WERTZ, PERONE, WEMNPLE-—
read once and referred to the Committea on Judiciary~~reported and
referred to the Committee on Rules—Ruleas Committoe discharged, bill
smended, ordered reprinted as amended and recommitted to the Committes
on Rules—passad by Assembly and delivered to the Secnate, recalled
from Senate, vota reconsidered, bill amended, ordersd raprinted and
restored te third reading

AN ACT to amend the crimingl procedure law and tha judiciary law, in
relation to tha. establishmant of progrsms for commenity d;sputc
resclution and making an appropriation therefor

The Peopls of the Stats of New York, represented in Senn:e gnd Assem-
bly, do enact as follows: :

Section 1. Thae resolution of certain criminal matters can be costly
and coaplex in the contaxt of a formal judicial proesading. The involved
procedurss and the attondant constraincs are not always conducive to af-
fording the greatest sssurance to the public and persons involved
ageinst the recurrance of such conduct., Each individual dispute, which
is not adequately resolved may be of 3zall social or economic magnitude,
but ‘taken collectivaly such disputes are of enormous social or econcaic
conssquirnce,

To asgist {n the rcsolution of disputes in & complex society, there is
g compelling need for the creation of dispute resolution canters as al-
ternatives to structured judicial settings. Community disputa rescolution
centars can mset the nesds of their communx:y by providing forums in

EXPLANATION—~Matter in 1t111cs (underscored) is new; matter in brackets
{ ] is old law to ba omitted.
LBD1-11-12-11908B
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which persons can participate in the resolution of disputes in an infor-
mal atmosphere without restraint and intimidation. The utilization of
local resources, including volunteers and available building space, spch.
as space in public facilities, can provide for accessible, cost-
effective resolutions of minor disputes. While there presently exists
centers whers dispute rasolution is available, the lack of financial
resources limits their operation. Community dispute resclution centers
can serve the interests of the citizenry and promote quick and voluntary
resolutjon of certain criminal matters.

§ 2. Section 170.55 of the criminal procedure law is amended by adding
8 new subdivision four to read as follows:

4., The court may grant an adjournment in contemplstion of dismissal on
condition that the defendant participata in dispute resolutzon and com-
ply with any avard or sattlement resulting therefrom.

§ 3. The judiciary law is amended by adding & new article twenty-one-A
ta read as follows:

ARTICLE 21-A
COMMUNITY DISPUTE RESOLUTION
CENTERS PROGRAH

Section 849-a, Definitions.
859-b. Establishment and administration of centers.
849-c. Application procaduraes.
849-d. Payment procodurcs.
849-¢. Funding.
849-f. Rules and regulations.
B49-2. Reports.

§ 859 -8, Dcfinxtxons For the purposes of this article:

1. 'Center” means & community dispute ccn:gr-shich;provxdcs concilin-
tion, medistion, arbitration or other forms and techniques of dispute
resclution.

2. Mediator” means an impartial person who sssists in ths resolution
of a disputs..

3. "Grant recipient” means any nonprofit o:glnization that administers
a_community dispute resolution canter pursuant to this srricle, *.d is
organized for the resolution of disputes or for religious, charitable or
educational purposes.

§ 849-b. Escablishment. and administration- of centers. 1. There is
hereby established the community dispute resolution center program, to
be administered and supervised under the direction of the chief adminis-
trator of the courts, to provide funds pursuant to this article for the

establishment and continuance of disputs resolution centers on the basis

of need in neighborhoods.
"2, Every center shall bs operated by a grant rucipient.

3. All centers shall be operated pursuant to contract with the chief
administrator and shall comply with all provisions of this articls. The
chiaf sdministrator shall promulgste rules and regulations to effectuata
the purposes of this article, including provisions for periodic monitor-

ing and evalustion of the program.

4. A cantar shall not be eligible for funds under this article unless:

(&) it complies with the provisions of this arvicle and the applicable
rules end regulations of the chief administrator;

(b) it provides neutral medistors who have received at least twenty=
five hours of training in conflict resclution technigques;

(e) it provides dispute resolution without cost to indigents and at

nominal or no cost to other participants;
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(d) it provides thet during or at the conclusion of the dispute
resolution process there shall be a written agreement or decision sst-
ting forth the settlement of the issues and fu:ture responsibilities of
each party and that such agreement or decision shall be available to a.

court which has -adjdurned a pending action pursuant to section 170.55 cf
the criminal procedure law;

(e) it does not make monetary avards except upon consent of the par-
ties and such awvards do not exceed one thousand dollars; and

(£} it does not sccept for dispute resolution any defendant wha has a
pending felony charge contained in an indictment or information arising
out of the same transaction or involving the same parties, or who is
named in a8 filed accusatory instrument (i) charging & violent felony of-
fense as defined in section 70.02 of the penal law, of (ii)} any drug of-

, fense as defined in article two hundred twenty of the penal law,. or

(iii) if convicted, would be & second felony offender as defined in sec-
tion 70.06 of the penal lew. '

5. Parties must be prqvxded in advance of the dispute resclut:on pro-
cess with a4 written statément relating:

(a) their rights and obligations;
"(b) the nature of the dispute;

(c) their right to call and examine witnesses:

(d) that a written decision with the reasons therefor will be rend-

ered; and
(e) that the dxspute resolution process will ba final and bindine upon

the parties.

6. Except as otherwise expressly provided in this article, all
memoranda, work products, or case files of a mediator sre confidantial
and not subjsct to disclosure in any judicial or administrative
proceeding. Any communication relating to the subject marter of the
resolution made during the resolution process by any participant, media-
tor, or any other person present at the dispute resolution shall be a
confidential communication. ’

§ B849-c. Application procedures. 1. Funds appropriated or available
for the purposes cf this article may be allocated for prozrams orouvosed
by eligible centers. Nothing in this article shall preclude existing
resolution centers from a»splving for funds made avajlable under tiis ar-
ticle provided that they are otherwise in compliance with this arvizle.

2. Centers shall be selecrted by the chief administrator from avnlita-
tions submitted.

3. The chief administrator shall require that applicarions submitted
for funding include, but need not be limited to the following:

{a) The cost of each of the proposed centers components inc ludzqg the
proposed compensation of emplovees.

(b)) A description of the proposed srea of service and number of par-
ticipants vho may be served.

{c) A descriprion of available dxspute resolution services snd facili-
ties within tha proposed ggg;;aphxcal area.,

(d) A description of the qulzcant s proposed program, including sup-
port of civic groups, social "services 4dgencies and criminal justice
agencies to asccept and make referrals: the present avajlability cof
resources; and the applicant's administrative capacity.

(e} Such additional information as is determined to be needed pursuant
to rules of the chief administrator.

§ 849-d. Pavment procedures., 1. Upon the approval of the chief admin-
istrator, funds appropriated or available for the purposes of this arti-
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cle shall be used for the costs of operation of approved programs. The
methods of payment or reimbursement for dispute resolution costs shall
be specified by the chief administrator and may vary among centers. All
such arrangements shall conform to the eligibility criteria of this ar-
ticle and the''rules and regulations of the chief administrator.

2. The state share of tha cost of any center approved under this sece-
tion may not exceed fifty per centum of the approved es:xmatad cost  of

‘the programs. .

§ 249-e. Funding. 1. The chief administrator may sccept and disburse
from any public or private agency or person, any monay for the purposes
of this article.

2.. The chief administrator may slso receive and disburss federsl funds
for purposes of this article, and perform services and acts as may be
necessary for the receipt and disbursement of such fedaral funds,

(a) A grant recipient may accept funds from any public or private
agency or person for the purposes of this article.

(b) The state comptrollar, the chief administrator and their
authorized representatives, shall have the power to inspect, examins and

audit the fiscal affairs of the program.

(¢) Centers shall, uwhenevar ressonably possible, mgks use of public
facilities at free or nominal cost.

§ 849-f. Rules and regulations. Tha chief edministrator shall promul-
gata rules and regulations to effectuatea the purposes of this arvicle.

§ 849-2. Reports. Each resolution canter funded pursuant to this arzi-
cle shall annually provide the chief administrator with gtatistical daca
regarding tha operating budget, the number of referrals, categoriss or
types of cases referred, number of parties serviced, number of disputes
zesolved, nature of resolution, smount and type of swards, rate of com-
pliance, returness to the resolution procass, duration and estimated
costs of hearings and such other informetion the chief administrator may
require and the cost of hearings as the chief administrator requires.
The chief administrator shall thersafter report annually to the governor
and the legislature rexsrding the operation and success of the canters
funded pursuant to thig article. Such snnusl report shall also evaluate
and make recommendations regarding the operation and success. of such
canter.

§ 4. The sum of ona million ninety-nine thousand dollars (51,099,000},
or so smuch thereof as may be necessary, is haereby appropriated from any
monies in the general fund to the credit of the stats purposes fund and
not othervize appropriated and made iomedistaly available 'to the office
of court administretion to carry out the provisions of this sact.
Provided, however, that no part of such monies in axcess of ons hundred
thousand dollars may be used by the chief administrator to pay the cost
of the parsonal sarvices, maintenance, &nd operation incurred by the
chief administrator in administering rthe provisions of this act. All
monias appropristed pursuant to this act shali ba apportioned and dis-
tributed for dispute resolution progrewns within the indicsted municipal-
itiss in accordance with the following schedula and shall be in addi-
tion to &ny monies otherwise svailsble for such purposes and shall be
payable out of the stats treasury after audit by and on the warrant of
the ' comptroller on vouchers certified or approved by the chief adminis-
trator as prescribed by law.

SCHEDULE
Albany county ' 20,000
Broome county 24,000
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1 Clinton county : 264,000
2 Dutchess county 33,000
3 Erie county 63,000
4 Monroe county 80,000
5 New York city 383,000
6 Nassau county 70,000
7 Onondaga county , 63,000
8 Orange county ' 33,000
9 Rensselaser county ' 20,000
10 Rockland ceunty 33,000
11 Schenectady county 206,000
12 Suffolk county ’ 70,000

13 Westchester county . 63,000
14 § S. 1This act shell take effect immediately and shall remain in full
1§ force and effect until the first day of Octobar, ninetsen hundred
16 aighty-four.
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NEW JERSEY COURT
" RULES OF PRACTICE

N

7:3-2. Notice in Lieu of Complaint

If the offense charged may constitute a minor neighborhood or
domestic dispute, 4 notice may issue to the person or parsons charged,
requesting their appeuarance belore the court, or such porson or pro-
gram designated by the court and approved by the Assignment Judge,
in order to detearmine whethar ornot a complaint should issue or ochar
appropriate action be takemn. g :

No statement or other dizclosure by a disputant in a mediation
session shall be disclosed ab any time, nor shall any such statement ov
disclosure be admitted as evidence in anyv civil, criminal, disovrderly or
petty disorderly proceeding aguinst the disputant. A mediator has @
duty to disclose to the proper authority infurmation obtained wt o
mediation session when the mediator reasonably believes disclosure witl
prevent the participants from committing o criminal or illegal act that
is likely tu result in death ov-substantinl bodily harm.. A lawyer
representing a client at 4 mediation session shall be governed by the
provisions of RPC L&. :

No person designated by the court and app.roved _by the Assignment
Judge to serve under this rule shall particxpatfe in any subsequent
hearing, trial or appear as witness or eounsel for- any person who has
appeared before the designated person. ,

Note: Source—R.R. 8:3-1(b); amended July 29, 1977 to be effective

September 6, 1977; amgnded November 1, 1985 to he effective January 2,.

1986. ,
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MCR 2.403 MICHIGAN COURT RULES

Aute 2.403 Mediaton

(A) Scope and Applicability of Rule. A court may submit to mediation
any civil action in which the relief sought consists of money damages or
division of property.
{B) Selection of Cases.
(1) The judge to whom an action is assigned or the chief judge may
select it for mediation by written order no carlier than 91 days after
the filing of the answer
(a) on weitten stipulation by the parties,
(b) on written motion by a panty, or
{c) on the judge’s own initiative.
(2) Selection of an action for mediation has no effect on the normal
progress of the action toward trial.

(C) Objections to Mediation.

(1) To object to mediation. 2 party must ﬁle a ‘writtea motion to
rermove from mediation and a notice of hearing of the motion and
serve a copy on the attorneys of record and the mediation clerk

" within 14 days after notice of the order assigning the action to media-
tion. The motion must be set for hearing within 14 days after it is
filed. unless the court orders otherwise,
(2) A timely mouon must be heard before the case is submitted to
mediation. :

(D) Mediation Panel.
(1) Mediation panels shall be compos:d of 3 persons.

(2) The procedure for selecting mediation panels must be provided
by local administeative order. and may set minimum qualifications for
mediators.
(3) A judge may be selected as a member of a mediation panel. but
may not preside at the trial of any action in which he or she served as
a mediator.

(E) Diequalification of Mediators. The rule for disqualification of a me-
diator is the same as that provided in MCR 2.003 for the disqualification
of a judge.

{F) Mediation Clerk. The court shall designate the clerk of the court. the

court administrator. the assignment clerk. or some other person to serve
as the mediation clerk.

(G) Scheduling Mediation Hearing.
(1) The mediation clerk shall set a time and place for the hearing and
send notice 1o the mediators and the attorneys at least 28 days before
the date set.
(2) Adjournments may be granted only for good cause. in accor-
dance with MCR 2.503.
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(H) Fees.

(1) Within 14 days after the mailing of the notice of the mediation
hearing. each party must send to the mediation clerk a check for §75
made payable in the maaner specified in the notice of the mediation
hearing. However. if a judge is a member of the panel. the fee is 550.
Only a single fee is required of cach party. even where there are
counterclaims. cross-claims, or third-party claims. The mediation
clerk shall arrange payment 10 the mediators. -
(2) If one claim is derivative of another (e.g. husband-wife. parent-
child) they must be treated as a single claim. with one {ee to be paid
and a single award made by the mediators.
(3) In the case of multiple injuries t0 members of a single family. the
plaintiffs may elect to treat the action a8 involving one claim. with the
payment of one fee and the rendering of one lump sum award to be
accepted or rejected. If no such election is made. a separate fee must
be paid for each plaintiff. and the mediation panel will then make
separate awards for each claim. which may be individually accepted
or rejected. .

(1) Submission of Documents.
(1) At least 7 days before the hearing date. each party shall submit to
the mediation clerk J copies of documents pertainting to the issues o

bemmadudleomoncombmfonnqmmmfonh
that party's factual oc legal positioa on issues presented by the action.
[n addition, one copy must be served on each attorney of record.

(2) Failure to submit these materials to the mediation clerk within the
above-designated time subjects the offending party to a 360 penaity to
be paid at the time of the mediation hearing and distributed equally .
among the attomey-mediators.

(J) Coaduct of Hearlng.

(1) A party has the right, but is not required, to attend & mediation
hearing. If scass, disfigurement, or other unusual conditions exist, they
may be demonstrated to the panel by a personal appearance; however,
no testimony will be taken or permitted of any party, *
(2) The rules of evidence do,not apply before the mediation panel.
Factual information luvmg a bearing on damages or liability must be
supperted by documentary evidence, if possible.

-{3) Oral presentation shall be limited to 15 minutes per side uniess

- multiple parties or unusual circumstances warrant additional time. The
mediation panel may request information on applicable insurance pol-
icy limits and may inquire about settlement ncgomuom, unless a party
objects.
(4) Statements by the attomeys and the briefs or summaries are not
admissible in any court or evidentiary proceeding.
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(K) Decision.

(1) Within 14 days after the hearing, the panel will make an evaluation
and notify the attorney for each party of its evaluation in writing. If an
award is not unanimous, the evaluation must so indicate. '

(2) The evaiuation must include a separate award 23 1o each ‘cross-
claim, counterclaim, or third-party claim that has beea filed in the
action. For the purpose of this subrule all such claims filed by any one
party against any other party shail be treated as a single claim.

(L) Acceptance or Rejection of Evalusdoun.

n Euhmmwﬁklmmmmmormmxononhepmds
evaluation with the mediation clerk within 28 days after service of the
panel’s evaluation. The failure to file a written acceptance or rzjection
within 28 days constitutes acceptance.

(2) nmmyummofhpmy’swm«remﬁonot
the panei’s evaluation until the expiration of the 28-day period, at
which time the mediation clerk shall send a notice indicating each

party’s acceptance ot rejection of the panel’s evaluation.

(3) In mediations involving multiple parties the following rules apply:

(a) Each party has the optioa of accepting ail of the awards cover-
ing the claims by or against that party or of sccepting some and
rejecting others. However, as to any particular opposing party, the
party must either accept or reject the evaluation in its entirety.
(b) A party who accepts all of the awards may specifically indicate
that he or she intends the acceptance to be effective only if all
opposing parties accept. If this limitation is not included in the
acceptance, an accepting party is deemed to have agreed to entry of
judgment as to that party and those of the opposm; parties who
accept, with the action to continue between the accepting pmy and
those opposing parties who re)ect.
(c¢) If a party makes a lum;ed acceptance under subrule (L)YINb)
and some of the opposing parties accept and others reject, for the
purpases of the cost provisions of subrule (O) the party who made
the limited acceptanee is deemed to have remed asto those oppos-
ing parties who accept.

(M) Effect of Acceptance of Evaluston.

(1) If ail the parties accept the panel’s evaluation, )udgment will be
entered in that amount, which includes all fees, costs, and intevest to
the date of judgment.

(2) In a case involving multiple parties, judgment shall be entered as to

those opposing parties who have accepted the portions of the evalua-
tion that appiy to them.
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(N} Proceedings After Rejectiosn. ,

(1) If all or part of the evaluation of the mediation panel is rejected,
the action proceeds to trial in the normal fashioa.

(2) The mediation clerk shall piace a copy of the mediation evahumon
and the parties’ acceptances and rejections in a sealed envelope for
filing with the clerk of the court. In a nonjury action, the envelope may
not be opened and the parties may not reveal the amount of the evalua-
tion until the judge has rendered judgment.

(3) If the mediation evaluation of an action pending in the circuit court
does not exceed the jurisdictional limitation of the district court, the
mediation clerk shall so inform the trial judge.

(O) Rejecting Party’s Lisbility for Costs.
(1) If a party has rejected an evaluation and the action proceeds to

trial, that party must pay the opposing party’s actual costs unless the
verdict is more (avorable o the rejecting party than the mediation

evaluation. However, if the opposing party has also rejected the evalua-
tion, a party is eatitled to costs oaly if the verdict is more favorable to
that party than the mediation evaluation. ;
(2) For the purpose of subrule (OX1), a verdict must be adjusied by
adding to it assessable costs and interest on the amount of the verdict
from the filing of the complaint to the date of the mediation evalua-
tion. After this adjustment, the verdict is considered more favorable to
a defendant if it is more than 16 percent below the evaluation, and is
considered more favorable to the plaintiff if it is more than 10 percent
above the evaluation.
(3) For the purpose of this rule, actual costs include those costs taxable
in any civil action and a reasonable attorncy fee as determined by the
~ trial judge for services ‘necessitated by the rejection of the medxauon
evaluation. ‘
(4) Costs shall not be awarded if the mediation award was not unani-
mous,

Note

MCR 2.403 corresponds to GCR 1963, 316, There are a number of revisions.
Subrule (A) deletes the authorization for a separate procedure for the Third
Judicial Circuit. However, one of the key features of the third circuit rule is adopted
for statewide use, Under subrule (LX), failure to file an acceptance or rejection of a
mediation award within the time ‘provided constituies accepiance of the award,
unlike the practice under GCR 1963, 316.6HX1), which made failure to file an

acceptance the squivalent of rejection. The time or accepting or rejecting the award
1S set at 28 days.
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Subrule (CX2) is chaaged from the corresponding language of GCR 1963,
316.3(B). Uader the latter provision, a motioa to remove a case from mediation
stayed mediation proceedings. Subrule (CX(2) does not include the stay provision,
but says instead that such 3 motion must be heard before the case is submitted to
mediation.

Subrules (F)<O) are reorganized and mmucn. although only a few subsunuve
changes are included.

First, subrule (HXl)do-nadummuthchchbywmunmmapsym
mediation fee are 10 be payable 10 ths attorney mediators, as had GCR 1963,
316.6(CX1). Rather, the checks are to be made payabie in the manner specified in the
mediation aotice. !a some courts the mediation program might be arranged 30 that it

is more convenient 10 have the checks payabie to the mediation clerk oc the sourt

clerk. ;
Subruie (1) not ooly requires that the parties submit documents celating to the

issues to be mediated, but also that they supply briefs or summaries setting forth
their legal or factual positions on the issues, Failure 10 subemiz either document to the

mediation clerk 32 least 7 days before the heuring date subjects the party to the cost
penaity imposed by subrule (IX2). Under the corresponding peovision, GCR 1963,
316.6(E), the penalty mwmwphdodywmm Submission: of the
brief of sunmnary was optional,

Under GCR 1963, 316.&F)(3), the mediators were oot permitted to inquire inio
settlement negotiations. Subnule (J)3) modifies the probibitioa. The mediators may
inquire unless a party objects. This is similar 10 the provision of the {ormer third
ciecuit local rule 403.12,

Several provisions of the rule are modified to deal with the situation in which
there is more than one party on a side. Subrule (H)(1) makes clear that only a single
fee*is required of cach party even where there are counterciaims, cross-claims, or
thied-party claims. Second, subrule (K)(2) specifies that the evaluation must include
a separate awasrd as 10 each crosi-claim, counterclaim, or third-party claim,
although all claims between any two parties are weated as 2 single claim. Finally,
under subrule (LX3). parties are permitted (0 accept some, but less thap all, of the
individual awards. Judgment will be entered as 10 those pairs of parties who have
accepted. See subrule (M)2). However, a party has the option of making a “condi-
tional” acceptance of the entire award, specifying that if (ewer than all of the
opposing parties accept, the party making the cooditional acceptance shouid be
t1aken as tejecting as (o0 all of them. A party may be willing to accept the award in its
entirety if that has the effect of eliminating the nead for 3 trial. However, if the case
is gaing to be tried anyway, the party may prefer to have a trial as to all opposing
parties. For the purpose of applying the cost provisions, a party making a condi-

tional acceptance is treated as having rejected the award as to those opposing parties

who accepted it. See subrule (LX3X¢).

The January 28, 1985 amendment of MCR 2, wmz) deletes the requirement
that the mediation clerk return copies of mediation documents to the anorney who
submitted them,

Subrule (N}2) provides that in a nonjury case not oaly must the evaluation itself
be sealed until the judge has entered judgment, but the parties are forbidden to teil
the judge about the mediation award. Compare GCR 1963, 316.6(HX2), .
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The January 25, 1985 amendment of MCR 2.40XOX1) revises the language
regarding the liability for costs of & party who rejects a mediation evaluation,
correcting an unimtended change {rom GCR 316.7(). The rejecting party is liable
for costs uniess that party improves its position by ac least 10 percent (uniess the
other party has rejected, in which case a party is liable for costs ouly if the opponent
improves its position by at least 10 percent).

Finally, subrule (OX4) adopts the principle, found in the third circuit local cuie
403.13, that where the mediation panel's award is oot unasimous, costs are 20t 10 be
awarded against a rcjecting party. Subrute (KX1) requites that if the award is ot
unanimous, it must so indicate,

History
2.403 Am. eff. Jan. 28, 1985

Supp. 4/85
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STATE QF OKLAHQMA
"~ lst Session of the 40th Logislatutl,(iSBS)'

CONFERENCE COMMITTEE SUBSTITUTE
FOR ENGROSSED ,
HOUSE BILL NO. 1552 BY: RIGGS of the HOUSE

and

McCUNE of tha SENATE

CONFERENCE COMMITTER SU!S'ZI‘I'U’!I :

AN ACT RELATING TO CIVIL PROCEDURE; AMENDING
SECTIOR 3, CHAPTER. 78, O.S.L. 1983 (12 O.8. SUFF. .
1984, SECTION 1803), WHICH RELATES TO RULES AND
REGULATIONS FOR MEDIATION SERVICES; AUTHORIZING
STATE AGENCIES TO ESTABLISH DISPUTE RESOLUTION
PROGRAMS; ESTABLISEING THE DISPUTE RESOLUTION
ADVISORY BOARD; PROVIDING FOR THE APPOINTMENT AND
TERM OF -BOARD MEMNERS; PROHIBITING COMPENSATION OF
BOARD MEMBERS; AUTHORIZING REINBURSENMENTS;
DEPINING TERMS; PROVIDING FOR DISPUTE RESOLUTION
CENTERS AND THE ADMINISTRATION QOF DISPUTER
RESOLUTION PROGRAMS; PROVIDING FOR CERTAIM
CONTRACTS: REQUIRING STATUTORY COMPLIANCE;
PROVIDING FOR THE ASSESSMENT, COLLECTION, AND,
DISBURSEMENT OF CERTAIN COSTS AMD FEES; CREATING
THE DISPUTE RESOLUTION SYSTEM REVOLVING PUND;
PROVIDING FPOR THE ADMINISTRATION OF SAID FUND:

STATING PURPOSES POR WHICH SAID PUND IS UTILIZED;
REQUIRING CERTAIN APPLICATION FOR FUNDING)
DESIGMATING CONWTENTS OF CERTAIN APPLICATION;
PROVIDING FPOR CERTAIN STATUTORY CONSTRUCTION;
PROVIDING CARITERIA FOR DISPUTE RESOLUTION PUNDING)
REQUIRING CERTAIM REPORT AND ORSIGNATING CONTENTS;
GRANTING CERTAIN POWERS; REQUIRING THE
PROMULGATION OF CERTAIN RULES AND muurmm:
AUTHORIZING ADDITIONAL PERSONNEL; REQUIRING '
CERTAIN ANNUAL AUDITS; PROVIDING FOR CODIFPICATION;
AND PROVIDING AN EFPFECTIVE DATE.

BR IT ENACTED BY THE PEOPLE OF THE STATE OF OKLAHGMA:

SECTION 1. AMENDATORY Section 3, Chapter 78, O.8.L. 1983
(12 0.8. Supp. 1984, Section 1803), is amended to read as follows:

Scctzou 1lo3. A. Any county er, municipality, or agency of this
state is hereby authorized to establish programs tor the pu:po-c of
providing mediation services pussuant to the p:ovillonl of the
Dispute Resolution Act, to be administered and supervised ungc: the
direction of the Administrative Directer of the Courts. The
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Adminlstrativo Dircctag shall promulgate rules and regulations,
subject to the approval of the Supreme Court of the State of
Oklahoma, to effectuate the purposes of the Dispute Resclution Act.

B. Mediation pursuant to the provisions of the Dispute
Resolution Act shall be available to any party eligible according to
the jurisdictional guidelines established by the Administrative
Dirsctor. The company or governmental agency shall be tip:esented in
mediation by a person authorized in writing ﬁo act in bshalf of such
entity to the extent necessary to arrive at a resolution pursuant to
the provisions of the Dispute Resolution Act.

C. Msdiators ggrticiggting in 8 program sponsorad by a state

agency are deenmed an ogglézdc of that agency solely for the limited
purpose of Section 202 of TitIe 74 of tho Oklahoma Stacutes.

€r D. Such rules and regulations shall includc:",

1. Qualifications to certify mediators to assure their
compeatence and impartiality; and

2, Jurisdictional guidelines including types of disputes which
uy: be subject to the Dispute nubluuou Act; and

3. Standard procedurass for andiition which shall be complied
with in all mediation proceedings; and

4. A method by which a court may grant a continuance in
contemplation of dismissal on the conditiocn that the defendant in a
criminal actioa or the pliiﬁti!! and defendsnt in a civil action
participate in asdiation and a ;oiolution is réached by the partiaes;
and ;

5. A form for & written aqz.-nh: for yattlcipqtiou in
mediation; and | "' |

6. A form for a written record of the termination of mediation.

SECTION 2. NEW LAW A ncv‘nqction of lav tc be codified in
the Oklahoma Statutes as Section 1803.1 of Title 12, unless there is
created a duplication in nusbering, tlldlvll,féllowlz

' There is hnrcbf created a Dispute Resolution Advlsqty Board which

shall consist of no more than fifteen (13) members appointed by the
Supreme Court of the State of Oklahcma. The Advisory Board shall be

composed of persons from state and local governments, business
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organizations, the academic community, the law enforcement tield, the
legal profession, the judiciary, the field of cértnciians which shall
be represented by the Director of the Oklahoma Department of
Corrections or his designee, rttiréd citizen organizations, the
district attorney profession, consumer organizations, social service
agencles, and three {3) members at large. The term of office of each
member shall be for one (1)'ycar‘and chd on June 30 cf each yiar. but
all asmbars shall hold office until their successors are appointed
and qualified, The Administrative Diractor of th; Courts or his
dcsigﬁnc shall serve as & noavoting, cx p££1cio member of the
Advisory Beard.

The seabers of the #dviabry Board shall raasiée ne cuuponsati&n
for their ssrvices, hut shgll SQ cnt1t10¢ :a any relmbursements to
thch they may othervise be antitled frca sources other than the
Office of the Administrative Director of the Courts. '

| SECTION 3. NEN LAW A new ssction of lav to be codified in
the Oklahoma Statutes as Section 1807 of Title 12, unléss there is
crasced a dupiication in numbering, ioads as follows:

As used in Sactions 3 through 9 of this act:

1. "Administrator" means any county, municipality, or agcn&} of
this atate that ndllnisgnrl a co-uhity dllﬁuéc resolution center |
ju:luant ta the pzovilioﬁs 6! this act.

2. "“Centar" means a community-based facility which provides
dispute resolution services eonilstlng of conciliation, mediation,

acbitration, facilitation, or other forms and technigues of dispute

regsolution. } _
3. "Director” means the Adliniucraclvcknizccebr of the Courts.
SECTICH 4. NEW LAM A new section of law to be codified in

the Oklahoma Statutes as Section 1808 of Title 12, nnlcn-kthnru is
created a duplication in nunbcrlné, reads as follows:

A. Programs established pursuant to the provisions of Saction
1803 of Title 12 of the Oklahoma Statutes shall be administered and’
superviged by the Director to oniuri the stability and continuance of

dispute resolution centers.
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B. Every center shall be opcraccd‘by an administrator and shall

be established on the basis of community need as determined by the

Director. ‘

C. All centers shall be operated pursuant to a contract with the
pirector and shall comply with the ptcvin;onl of the Dispute
Resolution Act and the provisions of this act.

SECTION 5. NEW LAW A nev section of law to Ecyccdlticd in
the Oklahoma Statutes as Section 1809 of Title 12, uniess there is
created -a duplication in nunhofing, reads as follows:

A. There is hereby creatad in the State Treasury a ravolving
fund for the Stit. Supceme Court to be designated the "Dispute
Resolution System Revolving Fund®. The fund shall be a cch:inuinq

fund, not subject to fiscal ysar linitltlonlo and shall consist of

the court costs and fees provided for in subsection B of this

section. All monies acecruing to the credit of said fund are hereby
Caurt. by and through the Adnlniatx;;iv- Ditector o€ the Courts fer
thé establishment and maintenance of an alternative dispute
resolution system as provided for by law, and personal services and
operational expenses incurred in the administration of said dispute
resolution lYlt!l; Expenditures from said fund shall be made upon
varrants issued by the Statcftroniuror‘aqainntkcl;ins filed as
prnlctibod by law with tha Director of State Finance for approval and
payment. ' |
B. 1. To establish and maintain auralt.rnatlvo»dispu:o
rosolution system, court costs in the amount of Two Dollars ($2.00)
shall be taxed, cnllected, and paid as other court.costs in all civil
cases. VWNhen dispute resolution services are sought, a fee in the
amount of FPive Dollars ($%5.00) shall be assessed by the centsr and
collectad from the initiating party. 1If the responding pai:y agrees
to participate in madiation of the disﬁuee. a fea of Pive Dollars
{$5.00) shall be a:scnscd by the csnter and collected from the

responding pitty.
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The fee of an initiating atjrespondinq party shall be waived by
the cehte: upon receipt of an affidavit in forma pauperis executed
under cath by such party. _ | ‘

2. Except for the court costs and fees grovidéd for in this
subsection, dispute cholution services shall be provided without
cost to pacticipants.

c. 1. Thq court costs provided for in subsection B of this
section, once collected, shall be transferred by~£h¢ couf* clerk to
the Dircceor wvho shall deposit them in the Dispute Resolution, System
Revolving Fund.

2. The fees provided for in subsection B of this section, once
coilected, shall de traneferrad by the centar to thd‘Dirmctor for
deposit in the Dispute Resolution System Revoiving Pund.

" SECTION 6. NEW LAW A nev section of law to be codified in
the Oklahcma Statutes as s.ction 1810 of Titlo 12, unlcso thctu Ls
created a dupllcation in nu-boring, reads as tollavn: 3 ‘

-Re Monies in the Dispute Relelution sy.::ﬁ Rovoxvtnq Fund shalir =
be allocated by the Director to eligible centers !c:-dispmtc
reasoluticn programs authorized putsuant;:o the provisions of this
act. | | |

8. 1. The Director shall determine the oiiqibtlity of a centay
for funding on the basis of an ;pplicatlon‘lubnitend by. the center.:

2. The application for funding shall state: ‘

a. a description of the proposed ce-lﬁhity atea otl
service; ; ﬂ

b the cost of the p:ineik&l components of opotacion.

e a description of avaxiabla dispute resolution servicea
and facilities within the defined geographic area;

d. & description of the appiic;nt'a projoscd program, by
category and purpowe, including evidence of community
support, the ptcicnt availability of regcources, and the
applicant's sdministrative capacity: '

e. & description of the efforts of cooparation between the

applicant and the local human sexvice and criminal
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~ justice agencies ig dealing with program operations;
and |
£. such additional information as may be required by the
Director. ,

C. The provisiona of this section shall not §c conn:rued‘to
prohibit dispute resolution centers in existence prier to the
sffective date of this act from iubﬂitting an application for funding
as provided for in subsection B of this section.

D. A center shall not be eligible for :Qndi for dispute
resclution programs unless it complies with the.provisions of the
Dispute Resolution Act, the p:eyinicns of this act, and the rules and
regulaticns prounigatcd by the Dizector.

E. Each center funded pursuant to the provisions of this
section, annually, shall provide the Director with d written report
containing statistical data reqgarding cperational expenses, the
aumbe: of referrals, the category or types of cases :c!i::ci. the
number.of partias serviced, the nuaber of disputes resolved, the
natuce of resolution, amount and types of awards, the rate of
conﬁllancc. and such other data as may be required by the Dirccto;;

'SECTION 7.  UEM LAW A naw section of law to be codified in
the Cklahoma Statutes as Section 1811 of Title 12, unless there is
crested a duplication in nunhci;nq. reads as follows:

Upon the approval of an ipplicatioa-by the Director and at his
dirsction, monies in the Dispuen,nluaiueion System ‘Revolving Fund
stiall be disbursed to a center for cperational costs of approved
centar programs. The mathod of reimbursement for disﬁutn ;csolution
prograa costs shall be lpceitlcd by the Director pursuant ié Tules
and requlations. \

SECTION 8. hNﬁR{LAH A nev section of law to be codified in
the Oklahoma Statutes as Section 1812 of Title 12, unless there is
created a duplication in numbering, reads as tollousz

A. The Director shall have such power as is necessary to

implemant the provisions of this act.
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B. The Directer shall pPromulgate rules and regulations to
effectuate the purposes of this act, which shall include provisions
for pericdis monitoring and evaluation of center programs.

C. The Director may have such additional personnel as is
necessary to implement the provisions of this act.

SECTION 9. NEW LAW A new section of law to be codified in
the Oklahoma Statutes as Section 1813 of Title LZ. unless there is
created a duplication in numbering, reads as follows:

The State Auditor and Inspector, annually, shall inspect,
examine, and audit the Dispute Resolution System Revolving Fund and
the fiscal affairs of centers. |

SECTION 10. This act shall beccme effective November 1, 1985.

40-1-6437 PS:8 07/09/3%






